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IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1958 


COMMONWEALTH TRAILER SALES, INC., APPELLEE, V. 


GEORGE BRADT ET AL., APPELLANTS. 
87 N. W. 2d 705 


Filed January 31, 1958. No. 34255. 


1. Usury. The plea of usury as a defense is personal to the bor- 


rower and his sureties and privies. 


As a general rule, in the absence of an intent to de- 


fraud, general creditors are not allowed to set up usury exacted 
from a debtor in order to defeat or reduce liens on the debtor’s 


assets. 


The rule as to who, besides the borrower, can avail 


themselves of the plea of usury includes the heirs, legal repre- 
sentatives, and devisees of the borrower or debtor and those 
who stand in the relation of sureties, guarantors, or accommoda- 


tion indorsers, with respect to the tainted obligation. 


AppEAL from the district court for Kimball County: 


Isaac J. NisLEy, Jupce. Affirmed. 


Thomas D. Brower and George P. Burke, for appel- 


lants. 


Healey, Davies, Wilson & Barlow, Jack R. Knicely, 


-and Patrick W. Healey, for appellee. 


Heard before Stmmowns, C. J., Carter, MESSMORE, 


YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


WENKE, J. 


This is an appeal from the district court for Kimball 


(1) 
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County. It involves a replevin action commenced on 
September 12, 1956, by Commonwealth Trailer Sales, 
Inc., whereby it seeks to recover a 1951 Kit house trailer 
from George Bradt, the sheriff of Kimball County, and 
Guy Fleming. Plaintiff’s right to the possession thereof 
is based on a chattel mortgage given it by Tommy and 
Maxine Williams. Trial was had to a jury. After both 
sides rested the trial court sustained plaintiff’s motion 
for a directed verdict and rendered a judgment ac- 
cordingly. ‘Their motion for new trial having been 
overruled, the defendants perfected this appeal. 

Appellee, Commonwealth Trailer Sales, Inc., is a Kan- 
sas corporation authorized to do business in the State of 
Nebraska. It engages in the selling of mobile homes, 
which includes house trailers. It has its principal place 
of business in Nebraska on U. S. Highway No. 30 near 
Sidney, in Cheyenne County. We will herein refer to 
this place of business as the Sidney office. Appellant 
George Bradt was, at all times herein material, the duly 
elected, qualified, and acting sheriff of Kimball County. 
We shall herein refer to him as the sheriff. 

On September 10, 1955, appellee, through its Sidney 
office, sold to Tommy and Maxine Williams, husband 
and wife, of Kimball, Nebraska, a used 1951 Kit house 
trailer, serial No. 7917. We shall hereinafter refer to it 
as the house trailer and to Tommy and Maxine Williams 
as the Williams. The house trailer cost the Williams a 
total of $3,063.60. This total consisted of a cash price 
of $2,795; a time price differential of $88.85; an insur- 
ance premium of $170.75; and charges for credit investi- 
gation, filing, and title fees of $9. Of this total amount 
the Williams paid $200 in cash, thus leaving an unpaid 
balance of $2,863.60. 

As evidence of owing this amount the Williams ex- 
ecuted a note to appellee whereby they agreed to pay 
“$62.50 Dollars on the 22nd day of September, 1955 and 
a like amt. due on the 7th & 22nd days of each suc- 
ceeding month thereafter for four months. $2301.10 
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due on the 25th day of Jan. 1956.” The Williams paid 
all these installments except the balloon payment of 
$2,301.10 due on January 25, 1956. The installments 
paid thereon totalled $562.50. 

To secure this indebtedness the Williams, on Septem- 
ber 10, 1955, executed to appellee a chattel mortgage 
on the house trailer. This chattel mortgage appellee 
caused to be filed in the office of the county clerk of 
Kimball County. Thereafter, on October 27, 1955, ap- 
pellee assigned to the Williams a transfer of its certi- 
ficate of title to the house trailer. On January 11, 1956, 
the Williams obtained a new certificate of title thereto 
in their own names from the county clerk of Kimball 
County on which was endorsed the lien thereon as evi- 
denced by the chattel mortgage. 

When the $2,301.10 balloon payment became due on 
January 25, 1956, it was not paid but the time for the 
payment thereof was extended. A new note was taken 
therefor by appellee from the Williams on February 
20, 1956. This renewal note was in the sum of $2,774.90 
and payable as follows: “$77.50 Dollars on the 25th 
day of March, 1956 and each succeeding month there- 
after for twenty months. $1234.90 due on the 25th day 
of the twenty first month (20 @ $77.50 & 1 @ $1234.90) 
* * *” The items included to arrive at this total are 
as follows: Balloon payment of $2,301.10 due January 
25, 1956, under terms of the original note and which 
had not been paid; insurance premium of $100.14; and 
a handling charge, referred to as a “Time Price Diff.” 
of $373.66. It is undisputed that this latter amount was 
the charge made by appellee for extending the indebted- 
ness for the length of time and as hereinbefore set 
forth. To protect the indebtedness evidenced by the new 
note appellee secured from the Williams another chattel 
mortgage on the house trailer. It is dated February 20, 
1956. The Williams paid $232.50 on this indebtedness 
and were given a credit of $67.80 thereon, being the 
amount due them as credit on life insurance coverage. 
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“The permissive provisions of sections 45-114 to 45- 
158, R. R. S. 1943, apply to licensees, but every in- 
hibitory provision contained therein applies alike to li- 
censees and nonlicensees and the officers and em- 
ployees of either or both, * * *.” State ex rel. Beck v. 
Associates Discount Corp., 162 Neb. 683, 77 N. W. 2d 
215. 

Section 45-138, R. S. Supp., 1955, provides, insofar as 
here material, as follows: ‘“(1) No licensee shall di- 
rectly or indirectly charge, contract for, or receive a 
greater rate of interest than nine per cent per annum 
upon any loan, or upon any part or all of any aggre- 
gate indebtedness of the same person, in excess of one 
thousand dollars. * * * (3) * * * Every loan contract 
shall provide for repayment of principal and charges in 
installments which shall be payable at approximately 
equal periodic intervals of time and so arranged that no 
installment is substantially greater in amount than any 
preceding installment.” 

Sometime in the summer of 1956 the Williams aban- 
doned the house trailer. On August 22, 1956, the sheriff 
of Kimball County attached the house trailer. He did 
so under and pursuant to an order of attachment issued 
out of and by authority of the county court of Kimball 
County on that date. The order of attachment was 
issued at the instance of Henri Johnson, administrator 
of the Kimball County Hospital, in an action which the 
hospital had instituted in the county court against the 
Williams on an indebtedness of $101.40 which they 
claim the Williams were owing it. The sheriff again 
attached the house trailer on September 4, 1956. He 
did so under and pursuant to an order of attachment 
issued out of and by authority of the county court of 
Kimball County on that date in an action therein 
wherein Kenneth C. Fritzler, doing business as Kimball 
Finance Company, was seeking to recover from Tommy 
Williams the sum of $944.90. It was after the house 
trailer had been attached by the sheriff and while he 


Vou. 166] JANUARY TERM, 1958 5 


Commonwealth Trailer Sales, Inc. v. Bradt 


was holding it under such attachments that it was re- 
plevined by appellee. Under this situation the question 
is, can the sheriff, who has attached the house trailer 
for general creditors of the Williams, avail himself of 
the defense of usury as it applies to the installment 
loan of the Williams? We shall assume, for the pur- 
pose of discussing this question, that the transactions 
herein set forth between appellee and the Williams 
was in violation of the restrictive provisions of the In- 
stallment Loan Act hereinbefore set forth. 

The general rule is that the defense of usury is for the 
benefit of the borrower and is personal to him. See, 
91 C. J. S., Usury, § 71, p. 648; 55 Am. Jur., Usury, § 
121, p. 409. 

As stated in 91 C. J. S., Usury, § 71, p. 648: “Since 
usury laws are enacted for the protection of needy 
borrowers, and not to punish extortion in money lenders, 
the defense of usury is purely personal to the borrower, 
or those in privity with him, as discussed infra § 126, 
such as the debtor’s sureties, guarantors, heirs, devisees, 
and personal representatives. This is true whether the 
statutes declare the contract void in whole or only to 
the extent of the usury, or whether a penalty is given 
for the taking. In order to question the validity of a 
usurious contract, the right must be based on the orig- 
inal debtor’s right.” 

We held in Cheney v. Dunlap, 27 Neb. 401, 43 N. W. 
178,5 L. R. A. 465, that: “The plea of usury as a defense 
is personal to the borrower and his sureties and privies.” 

That is, persons in privity with a borrower have the 
right to attack a transaction as usurious. 91 C. J. S., 
Usury, § 126, p. 714; 55 Am. Jur., Usury, § 122, p. 410. 
But strangers thereto may not take advantage thereof. 
91C.J.S., Usury, § 125, p. 713. As stated in 91C. J.S., 
Usury, § 124, p. 712: “* * * even though the taking of 
usury is prohibited and is made punishable as a mis- 
demeanor, the usurious contract will not be void as to 
third persons.” 
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However, tthe courts are not all in accord as to just 
what status a person must have in relation to the bor- 
rower in order to be entitled to attack a transaction as 
usurious. As stated in 55 Am. Jur., Usury, § 121, p. 409: 
‘““* * * the principal difficulty lies in determining who 
come within the exception in favor of privies of the 
debtor.” 

The sheriff here stands in the shoes of the attaching 

creditors insofar as any rights may have been obtained 
by the attachment in and to the property attached. 
. As stated in 91 C. J. S., Usury, § 131, p. 723: “As a 
general rule, in the absence of an intent to defraud, gen- 
eral creditors are not allowed to set up usury exacted 
from a debtor in order to defeat or reduce liens on the 
debtor’s assets.” See, also, 55 Am. Jur., Usury, § 124, 
p. 411. 

But in any event the sheriff could acquire no greater 
rights in and to the property attached than the debtor- 
owner thereof possessed. We have often held that a 
purchaser of the equity of redemption cannot avail him- 
self of the usurius contract of his grantor. See, Cheney 
v. Dunlap, supra; Male v. Wink, 61 Neb. 748, 86 N. W. 
472; Bolen v. Wright, 89 Neb. 116, 131 N. W. 185. As 
stated in Bolen v. Wright, supra: “In support of this 
claim defendants have cited a number of cases, com- 
mencing with Cheney v. Dunlap, 27 Neb. 401, and ending 
with People’s Building, Loan & Savings Ass’n v. Pickard, 
2 Neb. (Unof.) 144. From an examination of those cases, 
it appears that the controlling point in each of them was 
that the person seeking to interpose the plea of usury 
was.a stranger to the usurious contract, and it was held: 
‘A mere purchaser of the equity of redemption, being 
neither surety nor privy, cannot avail himself of the 
usurious contract of his grantor to which he is a stranger 
and plead usury in such contract.’ Cheney v. Dunlap, 
supra.” The same is true of our holding in a case 
wherein a subsequent lienholder to a mortgage loan 
that was usurious sought to raise this issue. See First 
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State Bank v. Niklasson, 116 Neb. 713, 218 N. W. 744. 
As therein stated: “The further contention of defend- 
ant that the note and mortgage of St. Edward bank 
was usurious cannot be sustained, for the reason that 
the defense of usury is personal to the debtor, his privies 
and sureties.” In view of these, and other holdings of 
this court, we do not think the sheriff is in a position 
to raise the defense of usury. See, also, Fenby v. Hunt, 
53 Wash. 127, 101 P. 492; Halsey v. Winant, 258 N. Y. 
512, 180 N. E. 253. We think, as stated in 55 Am. Jur., 
Usury, § 122, p. 410, that: “The rule embraces the heirs, 
legal representatives, and devisees of the borrower or 
debtor and those who stand in the relation of sureties, 
guarantors, or accommodation indorsers, with respect 
to the tainted obligation.” This classification would 
not include officers who attach the property of debtors 
for attaching creditors. 

We realize there are cases to the contrary. See 55 
Am, Jur., Usury, § 124, p. 411. Of these cases Marx 
v. Hart, 166 Mo. 503, 66 S. W. 260, 89 Am. S. R. 715, is an 
example. However, we do not think they come to a cor- 
rect conclusion on any proper legal reasoning or logic in 
view of our previous holdings. It is true that the Legis- 
lature has broadened the scope of the effect of usury, 
as it relates to installment loans, in comparison to what 
it was and now is in the case of ordinary loans. See 
§ 45-105, R. R. S. 1943. But it does not appear that the 
Legislature, by the enactments relating to installment 
loans, has extended the scope thereof as to those to 
whom it is available as has been previously fixed and 
determined by this court. If the Legislature intended 
to do so it could have easily done so by proper lan- 
guage. It is neither the privilege nor the desire of 
this court to do so in the absence thereof for what is 
usury, and the effect thereof, is a pud)Ect for tHe 
Pepileture, 

In view of the foregoing we find he trial court came 
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to the correct conclusion and therefore affirm its judg- 
ment for appellee. 
AFFIRMED. 

Stmmons, C. J., dissenting. 

“It is suggested that the plea of the statute is per- 
sonal to the debtor, and that he cannot be compelled 
to plead it. On the other hand, it seems equally evi- 
dent that the debtor cannot aid the creditor in defeating 
his creditors who have secured a lien upon the debt be- 
fore the same was barred by the statute by such a plea. 
Such a holding would permit the garnishee to defeat the 
plaintiff, and, later on, by a plea of the statute defeat 
the claim of the debtor (its creditor), and thus retain 
the fund to which it has no legal claim.” Jacoby v. 
Dvorak, 111 Neb. 683, 197 N. W. 428. 

What the court there condemned it now embraces. 

Plaintiff’s alleged cause of action rests on an illegal 
usurious contract. It would not be permitted to re- 
cover if the Williams had pleaded the defense of usury. 

The holding here permits the Williams (by inaction) 
“to defeat the” defendants who hold under a valid at- 
tachment and later on by a plea of usury “defeat the 
claim of the” plaintiff “and thus retain” the property 
free from the attachment of the valid creditors. 

By doing nothing, the court has enabled the Williams 
to “defeat” the payment of their debts to the attaching 
creditors so far as securing payment out of this prop- 
erty is concerned. The defaulting debtor and the credi- 
tor holding the illegal instruments prevail. 

It is suggested that the Williams can defeat the plain- 
tiffs claim by a proper proceeding and that the credi- 
tors can then attach. This has two defects. First, it 
presupposes that the Williams will assert their rights. 
It leaves the attaching creditors no rights in the prop- 
erty if the Williams do not act. It leaves open to the 
attaching creditors action in the event the Williams 
resist the plaintiff’s illegal alleged cause of action and 
in the event the attaching creditors can then locate and 
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reach the property, which is now in the custody of the 
court. Such a circuitous proceeding is not, in my opin- 
ion, an adequate remedy at law nor does it do justice. 

The court relies on a proper rule when properly ap- 
plied and that is that the plea of usury is personal to the 
borrower and his sureties and privies. 

The court states that usury laws are “for the pro- 
tection of needy borrowers, and not to punish extortion 
in money lenders, * * *.” The rule is used here not to 
protect a borrower but to protect the usurer. All that is 
necessary here is to construe the rule so that the sheriff 
representing an attaching creditor is held to be in privity 
with the debtor as against the usurer. 

The court has defined privity as meaning “Mutual 
or successive relationship to the same rights of prop- 
erty.” Consumers Public Power Dist. v. Eldred, 146 
Neb. 926, 22 N. W. 2d 188. 

Other courts have considered this issue and have held 
contrary to the conclusion of the court herein. I refer 
to some of the other decisions that have stood the test 
of time. In Dix v. Van Wyck, 2 Hill (N. Y.) 522, the court 
said: “It has never been doubted that one who is privy 
-in representation, as the executor—or in blood, as the 
heir, may set up the usury. So also may one who is 
privy in estate, as the grantee of him who made the 
usurious conveyance. * *'* In short, the exception we 
are considering comes about to this—a mere stranger, 
or one who has no legal interest in the question, shall 
not officiously intermeddle in the matter, and take ad- 
vantage of a statute which was not made for his benefit. 
But a creditor who has obtained a judgment and execu- 
tion cannot be regarded as a mere stranger. He may 
seize and sell the property of his debtor, and try the 
title of any one who sets up a prior lien or incumbrance 
affected by usury.” 

In Thompson v. Van Vechten, 27 N. Y. 568, the court 
said: “The plaintiff's mortgage, being founded on an 
usurious consideration, was utterly void against all the 
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other parties having liens on the property.” The court 
held: ‘Any party having a lien on a chattel may avoid 
for usury a mortgage claiming priority.” 

In Carow v. Kelly, 59 Barb. (N. Y.) 239, the court 
by Cardozo, J., held: “* * * the defense of usury is a 
personal one, and cannot be pleaded by one having 
neither privity of estate nor of blood with the borrower 
—that is to say, by a mere stranger. But a person who, 
like an execution creditor, asserts a lien upon the prop- 
erty, is not a stranger, within the meaning of the rule.” 

I quote these three decisions because in Stein v. Swen- 
sen, 44 Minn. 218, 46 N. W. 360, the Supreme Court 
of Minnesota following the New York decisions held: 
“It is suggested by the appellant that the sheriff was 
not authorized, by reason of his holding the property 
under attachment against the mortgagors, to avail him- 
self in this action of the alleged invalidity of the mort- 
gages for usury. We held that he might make that de- 
fence. It is held that the defence of usury may be 
made by creditors or the officer who has acquired a 
lien upon the property by execution. Dix v. Van Wyck, 
2 Hill, 522; Thompson v. Van Vechten, 27 N. Y. 568; 
Carow v. Kelly, 59 Barb. 239. The legal privity in es- 
tate with the mortgagor, the owner of the property thus 
acquired, is sufficient to justify the assertion of the 
invalidity of the prior incumbrance on the property. 
There is no reason for a distinction in the case of liens 
by attachment.” 

In American Rubber Co. v. Wilson, 55 Mo. App. 656, it 
was held: “The defense of usury is a personal privil- 
ege of the debtor, his privies in representation, in blood, 
or in estate, as his vendee, execution creditor, or, aS in 
this case, his attachment creditor who may defend 
against his debtor’s mortgage on the ground that it 
secures usury, * * *.” 

This case is approved in Coleman v. Cole, 158 Mo. 
253, 59 S. W. 106, and Marx v. Hart, 166 Mo. 503, 66 
S. W. 260, 89 Am. S. R. 715. 
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Judgment creditors having a lien on the land mort- 
gaged may set up the defense of usury against a mort- 
gagee. Union Bank at Massillon v. Bell, 14 Ohio St. 200. 
See Carpenter v. Devitt, 49 Cal. App. 2d 473, 122 P. 
2d 79, holding that a sheriff and creditors are privies. 

In Hamilton Brown Shoe Co. v. Mayo, 8 Tex. Civ. 
App. 164, 27 S. W. 781, it was held that a bona fide 
creditor of an insolvent firm may set up usury, as 
against a preferred creditor, though his attachment lien 
is acquired after the accrual of the usurious debt. 

Here the court relies upon and cites two decisions 
from other jurisdictions, one of which is Halsey v. Win- 
ant, 258 N. Y. 512, 180 N. E. 253. That case was decided 
on the basis of a particular New York statute. It has 
no application here as is shown by the following quota- 
tion from the opinion: “Thompson v. Van Vechten (27 
N. Y. 568) was an action brought by the holder of a usuri- 
ous chattel mortgage seeking injunctive relief for the 
appointment of a receiver and for payment into court 
for distribution. The defendants were lien holders un- 
der mortgages and executions on judgments. It was 
held that the plaintiff could not use his usurious mort- 
gage to attack their liens. 

“With the exception of Thompson v. Van Vechten, 
these cases are all actions at law, and in that case the 
plaintiff was seeking to enforce his usurious contract 
against lien holders.” (The decision in Thompson v. Van 
Vechten is quoted supra.) I submit that Halsey v. Win- 
ant, supra, is no authority here. 

This leaves the court for reliance on Fenby v. Hunt, 
53 Wash. 127, 101 P. 492. 

The six cases cited by the Supreme Court of Washing- 
ton to sustain its decision in the above case may be 
analyzed briefly as follows: (1) Pritchett v. Mitchell, 
17 Kan. 355, 22 Am. R. 287, was a case where a second 
mortgagee attempted to plead usury in order to defeat 
the first mortgage. He was held to be a “stranger to 
the transaction.” Of this decision the Supreme Court 
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of Kansas has in State ex rel. Smith v. McMahon, 128 
Kan. 722, 280 P. 906, 66 A. L. R. 1072, said: “* * * the 
ruling in Pritchett v. Mitchell, 17 Kan. 355, that the 
exaction of usury is a mere contractual matter of no 
concern to anybody but the parties themselves is im- 
peratively in need of revision * * *.” In that case the 
court directed the use of the injunctive process to 
stamp out the business of usury. 

(2) Missouri Real Estate Syndicate v. Sims, 179 Mo. 
679, 78 S. W. 1006. In this case a mortgagee. extended 
the maturity of the note. He was paid usury for doing 
so. It was held that the creditor could not retain the 
payment and plead usury when sued for a breach of the 
contract. This case was decided on the theory that the 
usury laws were solely for the protection of the debtor. 
However, in the subsequent case of Johnson v. Grayson, 
230 Mo. 380, 130 S. W. 673, the court criticized the above 
decision. We shall return to Johnson v. Grayson, supra, 
later. In any event the court now admits that Missouri 
holds contra to that decision. 

(3) In Pardoe v. Iowa State Nat. Bank, 106 Iowa 345, 
76 N. W. 800, on the theory that the right to take ad- 
vantage of usury was personal to the debtor and on 
the language of a statute it was held that a usury paying 
debtor could not transfer his right to recover the penalty. 

(4) Mason v. Pierce, 142 Ill. 331, 31 N. E. 503, holds 
that a judgment creditor is not in privity with a mort- 
gagor so as to enable him to set up the defense of usury 
in his own behalf. It was a case, however, where the 
mortgagor has paid the mortgage by a conveyance of 
the land. The suit was one to cancel the deed and re- 
deem. 

(5) Adams v. Robertson, 37 Ill. 45. Here two debts 
were secured by a common mortgage. It was held that 
one of the creditors who had not had illegal interest 
taken from him and from whom none is sought cannot 
raise the claim of usury in behalf of a debtor against 
the other creditor. 
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(6) Bensley v. Homier, 42 Wis. 631, held that in a 
suit to foreclose a mortgage, a junior judgment creditor 
could not make the defense for himself that the mort- 
gage was void for usury. The court limited its opinion 
to the precise question there presented. Of interest is 
the case of Bennett v. Keehn, 57 Wis. 582, 15 N. W. 776, 
stating first that the judgment in Bensley v. Homier, 
supra, ‘““went upon special grounds” and holding that a 
grantee in a deed, where a mortgage debt was not as- 
sumed nor the amount thereof deducted, could “inter- 
pose the same defenses to the mortgage that the mort- 
gagor might have interposed.” I cite this here because 
of its bearing on the court’s reliance on the equity of 
redemption rule. 

In Boleman v. Citizens’ L. & B. Assn., 114 Wis. 217, 
90 N. W. 199, the court referred to Ludington v. Harris, 
21 Wis. 239, where it was held that a grantee by quit- 
claim could raise the defense of usury against a mort- 
gage, he not having agreed that “the mortgage debt shall 
be paid out of the land.” It pointed out that Ludington 
v. Harris, supra, was decided when the statute declared 
the usurious contract “void” and held: “Where the 
contract is declared void by the statute, there is good 
ground for saying that anyone whose property is affected 
by it may take advantage of the fact.” I quote this 
here although it directly supports my views on the last 
proposition advanced in this dissent. 

The Washington case is a weak crutch. 

The court quotes from 91 C. J. S., Usury, § 131, p. 723, 
stating that as a general rule general creditors are not 
allowed to set up usury. The court quits reading too 
quickly. The same authority in section 131 on page 
723 states: “While there is authority apparently to the 
contrary (citing only Fenby v. Hunt, supra), according 
to some cases an attaching creditor is a privy in repre- 
sentation with the debtor in attachment and therefore 
may take advantage of usury in a prior transaction or 
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lien between the debtor and the usurer in the absence of 
waiver by the debtor.” 

But the court says: “We have often held that a pur- 
chaser of the equity of redemption cannot avail him- 
self of the usurious contract of his grantor.” 

This reasoning is faulty when applied to this case. It 
assumes that the Williams had only an equity of re- 
demption in the property, whereas under our decisions, 
referred to hereinafter, they were the owners of the 
entire interest in the property. We are not dealing 
here with an equity of redemption. One who holds 
merely an equity of redemption takes subject to the 
mortgage debt. 

The rule is stated in 55 Am. Jur., Usury, § 133, p. 
417, as follows: “* * * it is generally held that a plea 
that the mortgage is void for usury cannot be made 
by the purchaser of the mere equity of redemption, it 
being presumed that in making the purchase he took the 
mortgage into consideration.” Cheney v. Dunlap, 27 
Neb. 401, 43 N. W. 178, 5 L. R. A. 465, is cited as 
authority. 

The reason for the rule is obvious. Its limitations 
and its nonapplicability to the situation here is demon- 
strated in National Mutual Building & Loan Assn. v. 
Retzman, 69 Neb. 667, 96 N. W. 204. In that case the 
purchaser of an equity of redemption took subject to 
a mortgage, “assuming balance unpaid, which may be 
found to be due.” The parties used the language treat- 
ing the “mortgage as tainted with usury.” The pur- 
chaser retained out of the purchase price only enough 
to pay what was due “without usury.” Plaintiff claimed 
defendant, as purchaser of the equity of redemption, 
was estopped to set up the plea of usury and that he not 
being ‘“‘a privy to the contract” could not plead the de- 
fense of usury. Plaintiff relied upon Cheney v. Dun- 
lap, supra, and subsequent cases, as does the court here. 
The court held: “We think the authorities are very 
clear to the effect that usury is a defense personal to the 
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borrower, his privies or representatives, to be waived 
by him but only available to him, and not to one who 
purchases his equity recognizing the validity of the 
mortgage, and retaining from the purchase price a sum 
sufficient to pay such mortgage in full. The reason of 
the rule is not far to seek. Equity declares that the 
purchaser under such circumstances shall not be per- 
mitted to get a larger estate than he bargained for. 
The rule is based in the universal requirement of good 
faith, so that when the owner of the equity of redemption 
permits a reduction from his interest of the full amount 
of the usurious incumbrance, he never intends this as a 
gift or concession to his vendee, but as a waiver of the 
personal defense of usury; and when the vendee takes 
subject to the full incumbrance, including the usury, 
he forfeits the defense of usury, because he has already 
gotten all he bargained for, and the defense of usury 
would give him more than that, namely, the amount 
deducted from the purchase price by the owner of the 
equity upon the belief that the full amount of the in- 
cumbrance would be paid. Equity will not aid a pur- 
chaser to get an estate at a less price than he has agreed 
to pay for it.” 

So much for the reason for the rule. 

What was its application? The court held that the 
original mortgagor would not have been obligated to pay 
more than the principal sum with legal interest; the 
purchaser of the equity of redemption retained only 
enough of the purchase price to pay the debt without 
usury; and that the purchaser of the equity of redemp- 
tion could plead usury. The court held there was no 
injustice in permitting the plea. There was no reason 
in the nature of an estoppel to deny the right to the 
plea of usury. And so here, there is no reason to deny 
the right of the defendants to plead usury, there is no 
estoppel, there is no injustice in permitting it. To deny 
it here is to permit the plaintiff to succeed in enforcing 
a usurious contract fully and completely condemned by 
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the statutory laws and the decisions of this court. 

This reasoning also applies to First State Bank v. 
Niklasson, 116 Neb. 713, 218 N. W. 744, relied on by the 
court. The holding was: The defense of usury is per- 
sonal to the debtor, and may not be successfully pleaded 
by the holder of a junior mortgage expressly taken sub- 
ject to the mortgage to which the defense is sought 
to be applied. 

The court in deciding this case resorts to a judicially 
declared rule of law. It is not a statutory rule. It is 
not a rule of property. It is a rule that is subject to 
reasonable construction and application. It has its lim- 
itations and exceptions as the above holdings demon- 
strate. It is a rule declared and controlled by the 
court. The court needs no legislative permission to do 
justice in this case. Up to this point we have been con- 
sidering that rule of law and its inapplicability to this 
case. 

I now turn to a legislative rule of law applicable 
to the loan here involved. 

The Legislature has spoken in clear and unmistakable 
language. Under the general usury statute the contract 
“shall not on that account be void.” § 45-105, R. R. S. 
1943. Only the recovery of interest cannot be recovered 
in an action on the contract. The obligation to repay 
the indebtedness without interest is enforceable. 

The court quotes part of a sentence from State ex 
rel. Beck v. Associates Discount Corp., 162 Neb. 683, 77 
N. W. 2d 215. I quote the entire sentence, emphasizing 
the part not quoted by the court: “The permissive pro- 
visions of sections 45-114 to 45-158, R. R. S. 19438, apply 
to licensees, but every inhibitory provision contained 
therein applies alike to licensees and nonlicensees and 
the officers and employees of either or both, and the 
violation thereof by such persons in connection with 
any indebtedness, however acquired by them, renders 
such entire indebtedness void and uncollectible.” 

In Johnson v. Grayson, supra, the court was dealing 
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with a statute that declared mortgages or pledges of 
property to secure the payment of a usurious obliga- 
tion to be “invalid and illegal.” Our statute and our 
decisions say “void and uncollectible.” 

A plea of usury was interposed against one who 
undertook to recover on a pledge of a promissory note. 
Material here is the holding of the court that: “Is the 
pledge void only upon the plea of the pledgor or his 
privies? Is it void only when the immediate parties to 
the illegal transaction desire it to be void? The statute 
does not say so. It says it is void ‘in any case’ when 
the validity of the lien is drawn in question. It is not 
void because the immediate parties to the transaction 
invoke its invalidity, but because the General Assembly 
has said it is void. Public policy condemns it, and it 
matters not from what source the objection comes.” 
(Emphasis supplied.) 

As against a legislative declaration that any contract 
of loan made in violation of this section, either know- 
ingly or without the exercise of due care to prevent the 
same, shall be void and the licensee shall have no right 
to collect or receive any principal, interest or charges 
on such loan (§ 45-138, R. S. Supp., 1955, quoted in 
State ex rel. Beck v. Associates Discount Corp., supra, 
and McNish v. General Credit Corp., 164 Neb. 526, 83 
N. W. 2d 1), the court now holds that the indebted- 
ness is void and uncollectible only upon the plea of the 
pledgor or his privies. 

The statute does not say so. The statute says that 
it is the violation of the usury laws that renders the 
indebtedness void and uncollectible. The court now 
says that result is to be accomplished only if the debtor 
or his privies wish to raise the question. 

In McNish v. General Corp., supra, the court held it 
was the duty of a court to lend its aid to carry out the 
declared “public policy of the Legislature.” The court 
now says it has that duty only if the debtor or his 
privies desire it, and that although the court held in the 
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McNish case that: “Public policy, as it relates to the 
effect of any violation of statutes dealing with install- 
ment loans by those engaged in the making thereof, 
has been fixed by the Legislature and not the courts.” 
(Emphasis supplied.) 

Using the language of the Supreme Court of Missouri, 
I would hold that public policy as declared by the Legis- 
lature condemns this transaction and it matters not from 
what source the objection comes. In fact, in State ex 
rel. Beck v. Associates Discount Corp., supra, we did just 
that. In the Beck case the Attorney General pleaded 
usury. He sought an injunction. The right of the plain- 
tiff to raise that issue and secure an adjudication of the 
validity of contracts was presented. The court answered 
that contention in part in holding that “all of such bor- 
rowers are regarded not as in pari delicto but as in vini- 
culus to defendants, * * *.” The court affirmed this 
language by a direct quote in the McNish case, and now 
the court holds that the captive debtor in his “chains” 
or his privy, must plead usury or else the public policy 
of the Legislature declaring these transactions void and 
uncollectible cannot be carried out. The captive debtor 
now has it in his power to render inoperative and in- 
effective a solemn legislative act. The court no longer 
says to the Legislature, “Thy will be done,” but “Thy 
will be done if the usurer’s captive chained borrower 
permits.” 

I disagree. 

CaRTER and CHAPPELL, JJ., concurring. 

We agree with the majority opinion. However, in 
view of the dissent we desire to point out the fallacy 
of its reasoning. The general usury law of this state 
since 1879 has provided that if interest is contracted for, 
received, or reserved, in excess of the maximum fixed 
by law, no interest is collectible. Under the holdings 
of this court, only the debtor and those in privity with 
him could avail themselves of the benefits of this statute. 
Under the Installment Loan Act, if usurious interest is 
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contracted for, received, or reserved, neither interest nor 
principal is collectible. The penalty for the violation of 
the usury provisions has been increased, but the rule 
that the defense of usury is available only to the debtor 
and his privies has not been changed. Such a change is 
a proper subject of legislation and not one that properly 
can be made effective by judicial pronouncement. 


ANNA WECKER, APPELLEE, v. THOMAS WECKER ET AL., 
APPELLANTS, JMPLEADED WITH MILFORD WECKER, 


APPELLEE, 
87 N. W. 2d 624 


Filed January 31, 1958. No. 84295. 


1. Appeal and Error. In an action in equity, it is the general 
rule that an appeal brings up the whole case, and that the 
appellate court passes upon the record as to the facts as well 
as to the law. 

All parties to a cause tried in the district court who 
may be affected by the modification or reversal of the judgment 
must be made parties in the proceedings to review the said 
cause in the Supreme Court. ; 

'3. Trusts. The burden of proof is upon one seeking to establish 
the existence of a constructive trust to do so by evidence which 
is clear, satisfactory, and convincing in character. 

4, Trusts: Frauds, Statute of. Trusts arising by implication, or 

' by operation of law, are excepted from the operation of the 
statute of frauds. Resulting and constructive trusts therefore 
fall within the exception. 

5. Trusts: Fraud. When a person obtains the legal title to an 
interest in real estate belonging to another by means of fraud 
or misrepresentation, actual or constructive, the law constructs 
a trust in favor of the party upon whom the fraud or imposition 
has been practiced. A court of equity will enforce such a trust 
for the benefit of the grantor or those claiming under him. 

6. Fraud. The existence of an intent to defraud at the time the 
promise was made may be inferred from the failure to comply 
with the promise, and the promisor may be presumed to have 
intended, when he made the promise, to do what he finally did 
do with respect thereto. 
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APPEAL from the district court for Pierce County: 
LyLe E. JACKSON, JUDGE. AFFIRMED. 


Hutton & Hutton, for appellants. —- 
E. D. Beech and Frederick M. Deutsch, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

Plaintiff, Anna Wecker, the surviving widow of H. A. 
Wecker, deceased, brought this action in equity against 
defendants, Thomas Wecker, a son, Lorraine Wecker, 
his wife, and Milford Wecker, a son, to determine the 
rights of the parties in a transaction which occurred on 
September 20, 1951. In such transaction plaintiff, who 
then owned a certain $5,000 note and real estate mort- 
gage theretofore executed and delivered to her by de- 
fendants Milford Wecker and Alice V. Wecker, husband 
and wife, had allegedly endorsed the note, assigned the 
mortgage, and delivered same to defendant, Thomas 
Wecker, in trust for plaintiff. Plaintiff’s petition alleged 
in substance that at that time said defendant orally 
agreed and promised that plaintiff would be paid and 
receive the interest thereon during her lifetime; that 
said defendant would, during that time, advance plain- 
tiff such additional sums as might be necessary for her 
support and maintenance over and above her income 
from her life estate in certain real estate; that upon 
her death, said defendant would pay for and provide a 
funeral for plaintiff of the quality which had been furn- 
ished her late husband; and that then any part of the 
remaining indebtedness should become the absolute 
property of defendant Thomas Wecker. Plaintiff alleged 
that said defendant had specifically performed part of 
said promises as agreed, but subsequently repudiated 
their agreement, refused to further perform same, and 
claimed that he was the sole owner of the note and 
mortgage. 
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Plaintiff's action sought a determination that defend- 
ant Thomas Wecker held the note and mortgage in 
trust for plaintiff, together with an accounting between 
the parties; the appointment of a successor-trustee; a 
transfer of the note and mortgage to such trustee; and 
equitable relief. 

Defendant Milford Wecker, in his separate answer 
filed December 6, 1956, admitted the execution and de- 
livery of the note and mortgage to plaintiff and H. A. 
Wecker, her husband, or the survivor thereof, on June 
16, 1947; and that upon the death of H. A. Wecker on 
May 26, 1950, plaintiff became the owner thereof. He 
then alleged substantially that on September 20, 1951, 
the note and mortgage were assigned and transferred to 
defendant Thomas Wecker in trust upon the terms and 
conditions set forth in plaintiff’s petition; that defendant 
Milford Wecker paid all interest accruing upon the debt 
to H. A. Wecker during his lifetime and to plaintiff up 
to and including that due December 1, 1954; that about 
December 31, 1954, defendant Thomas Wecker claimed 
ownership of the note and mortgage and demanded 
that all future payments be made to him; and that since 
that time defendant Milford Wecker has paid defendant 
Thomas Wecker $2,500 upon the principal debt and all 
interest up to June 1, 1956, leaving a balance unpaid of 
$2,500 with interest at 4 percent from June 1, 1956. He 
prayed for an accounting of payments made by him upon 
the note and mortgage, a determination of ownership of 
the debt together with the balance due thereon, and for 
such other relief as the premises merited. In that con- 
nection, the judgment of the trial court discloses that 
the interest from June 1, 1956, to December 1, 1956, was 
paid on the latter date by defendant Milford Wecker to 
the clerk of the district court. 

On February 7, 1957, defendants Thomas Wecker and 
Lorraine Wecker, his wife, filed a joint answer and 
cross-petition. Therein they denied generally and al- 
leged in substance that no such agreement was ever 
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entered into by them with plaintiff; and that defendant 
Thomas Wecker was never a trustee of plaintiff for the 
note and mortgage but same was freely and voluntarily 
assigned by plaintiff to said defendants without either 
of them entering into an agreement with plaintiff to ad- 
vance or give her any amounts of money, although upon 
stated occasions they did loan plaintiff some $975, in- 
cluding the interest payments made to her by defend- 
ant Milford Wecker during 1952, 1953, and 1954. De- 
fendants also alleged that Lorraine Wecker had no pres- 
ent or assignable interest in the note and mortgage. 
However, their joint answer prayed for dismissal of 
plaintiffs petition at plaintiff’s costs, and their joint 
cross-petition prayed for judgment against plaintiff for 
$975 and interest upon the alleged loans heretofore 
mentioned, and costs. 

After a trial on the merits, judgment was rendered 
which in effect relieved and exonerated defendant Mil- 
ford Wecker upon condition that he pay the clerk of 
the district court forthwith $50, reflecting the interest 
due June 1, 1957, which left a balance of $2,500 due 
on the note and mortgage, with interest thereon from 
June 1, 1957, according to the terms thereof. In that 
connection, there is no controversy before this court 
except between plaintiff and defendants, Thomas Wecker 
and Lorraine Wecker, who will be hereinafter designated 
by name or as defendants. 

In such respect, the judgment of the trial court found 
and adjudged the issues generally in favor of the plain- 
tiff upon her petition and against said defendants upon 
their answer and cross-petition. It concluded that 
Thomas Wecker was trustee of the note and mortgage; 
made a specified accounting between plaintiff and said 
defendants; appointed a named successor-trustee; spe- 
cified his duties in carrying out the terms of the trust; 
ordered Thomas Wecker to formally assign the note and 
mortgage then in custody of the trial court to such 
trustee without recourse; and ordered Thomas Wecker 
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to pay the clerk of the district court $2,500, a principal 
part of the note and mortgage already collected by 
said defendant, together with interest thereon from 
June 1, 1957, at 6 percent, for which judgment was ren- 
dered against Thomas Wecker. It ordered the successor- 
trustee to invest said $2,500 and interest in approved, 
short-term securities; to administer the balance of the 
note and mortgage, together with the income and in- 
terest therefrom, and pay such income and interest to 
plaintiff; and to also pay plaintiff from the corpus of 
the fund such sum as was necessary for her support and 
maintenance over and above her other income upon the 
order and direction of the court. It also ordered that 
upon plaintiff’s death, the successor-trustee should pro- 
vide plaintiff with a funeral of the same quality as was 
furnished her late husband, then pay any balance of the 
indebtedness remaining to Thomas Wecker. Costs were 
taxed to Thomas Wecker. 

Thereafter, Thomas Wecker and Lorraine Wecker filed 
a joint motion for new trial which was overruled, where- 
upon they jointly appealed, assigning that: (1) “The 
trial court erred in failing to dismiss Lorraine Wecker 
as a party defendant as to the plaintiff’s cause of action 
when the record shows she had no interest in the action”; 
and substantially that (2) the judgment was not sus- 
tained by the evidence. The assignments have no merit. 

The record discloses that at conclusion of all the 
evidence, defendants moved that Lorraine Wecker be 
dismissed as a party in the action for the reason that 
the record disclosed she had no interest in the note and 
mortgage. That motion was not directly disposed of, 
and defendants argued that the trial court erred in 
failing to sustain such motion. The contention has no 
merit. : 

In the application of Lorraine Wecker for a continu- 
ance, filed March 20, 1957, she insisted: “That the 
defendant as a party to this action is a necessary party 
and a necessary witness to said trial * * * relative to 
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the plaintiff's cause of action which is the basis of this 
suit.” In a joint answer and cross-petition defendants did 
allege that Lorraine Wecker was the wife of Thomas 
Wecker but had no present or assignable interest in 
the note and mortgage. However, in said answer and 
cross-petition, defendants denied that they or either of 
them ever had any agreement with plaintiff as alleged 
by her, but they alleged that as the only relatives who 
would loan plaintiff money, Thomas Wecker and Lor- 
raine Wecker had on various stated occasions loaned 
plaintiff money, including the interest on the note and 
mortgage for 1952, 1953, and 1954, and because thereof 
they jointly prayed for judgment against plaintiff for 
$975 and costs. The effect of the judgment rendered 
by the trial court was to hold only Thomas Wecker 
liable as constructive-trustee of the note and mortgage; 
to deny both defendants any relief upon their joint 
cross-petition; and to tax all costs to Thomas Wecker. 
Defendants then filed a joint motion for new trial which 
was overruled, and they jointly appealed, contending 
that the judgment was erroneous. Lorraine Wecker 
could not have been prejudiced in any manner by the 
trial court’s failure to dismiss her as to plaintiff’s cause 
of action because the effect of the judgment was to do 
just that. Further, in the situation presented here, 
plaintiffs petition and defendants’ joint answer and 
cross-petition were necessarily interrelated, and such 
defendants would both be affected in material respects 
by any modification or reversal of the judgment. 

We have held that: “In an action in equity, it is 
the general rule that an appeal brings up the whole 
case, and that the appellate court passes upon the rec- 
ord as to the facts as well as to the law.”’ State ex rel. 
Heintze v. County of Adams, 162 Neb. 127, 75 N. W. 2d 
539. 

Also, as held in Donisthorpe v. Vavra, 134 Neb. 157, 
278 N. W. 151: “ ‘All parties to a cause tried in the 
district court who may be affected by the modification 
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or reversal of the judgment must be made parties in 
the proceedings to review the said cause in the supreme 
court.’ Barkley v. Schaaf, 110 Neb. 223, 193 N. W. 267.” 
The first assignment of error has no merit. 

We turn then to the second assignment of error in 
disposing of the merits. Such cases are triable de novo, 
as reaffirmed in Pike v. Triska, 165 Neb. 104, 84 N. 
W. 2d 311. 

In Musil v. Beranek, 160 Neb. 269, 69 N. W. 2d 885, 
this court held, citing numerous authorities: “The bur- 
den of proof is upon one seeking to establish the exist- 
ence of a constructive trust to do so by evidence which 
is clear, satisfactory, and convincing in character. 

“Trusts arising by implication, or by operation of 
law, are excepted from the operation of the statute of 
frauds. Resulting and constructive trusts therefore 
fall within the exception. 

“When a person obtains the legal title to real estate 
belonging to another by means of fraud or misrepre- 
sentation, actual or constructive, the law constructs a 
trust in favor of the party upon whom the fraud or im- 
position has been practiced. A court of equity will 
enforce such a trust for the benefit of the grantor or 
those claiming under him. — 

“The existence of an intent to defraud at the time 
the promise was made may be inferred from the failure 
to comply with the promise, and the promisor may be 
presumed to have intended, when he made the promise, 
to do what he finally did do with respect thereto.” 

By analogy from that opinion, such rules would apply 
to and be controlling in the case at bar, wherein Thomas 
Wecker allegedly so obtained the legal title to an in- 
terest in real estate. 

In the light of such rules, we have examined the 
record and conclude, upon trial de novo, that the fol- 
lowing facts were established by clear, satisfactory, and 
convincing evidence: Plaintiff, Anna Wecker, had been 
diabetic for several years and was 74 years old at the 
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time of trial. She was the mother of Thomas Wecker 
and the surviving widow of H. A. Wecker who died in- 
testate May 26, 1950. Lorraine Wecker was the wife 
of Thomas Wecker. On September 20, 1951, plaintiff 
was the owner of a life estate in a residence property in 
Osmond where she lived alone, and the owner of a life 
estate in a quarter section of land in Pierce County. 
Prior to the death of plaintiff’s husband, the residence 
property had been deeded to two of their daughters, 
subject to plaintiff’s life estate therein, and a described 
quarter section of land had been deeded to three sons 
other than Thomas Wecker, subject to plaintiff’s life 
estate therein. Plaintiff also owned a $5,000 note dated 
June 16, 1947, due June 1, 1957, with interest at 4 per- 
cent per annum from June 1, 1947, payable semiannual- 
ly, but providing for “Optional payments on any interest 
date of any amount.” The note, payable to plaintiff and 
her late husband, or the survivor thereof, was signed 
and delivered by Milford Wecker and his wife Alice V. 
Wecker, who secured payment of the note by the execu- 
tion and delivery of a duly recorded real estate mort- 
gage on described farm land in Pierce County owned 
by Milford Wecker. 

Thomas Wecker was aggrieved because he received 
no part of his father’s estate except his share of money 
left in the bank, and because plaintiff had refused to 
pay a claim by him against his father’s estate for an 
alleged loan made to his father during his lifetime, and 
such claim had been denied. Thus, he often impor- 
tuned plaintiff, his mother, to have her give him the 
note and mortgage here involved. Plaintiff had a place 
to live but no money except her share of crop rentals 
from the farm, of which she had the life estate. Such 
income was not always adequate to meet her needs. 
Nevertheless, she was induced by defendants on Sep- 
tember 20, 1951, to go to her bank, get her note and 
mortgage, and accompany defendants to the office of 
Thomas Wecker’s attorney in Pierce. There plaintiff 
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endorsed the note to Thomas Wecker, executed an as- 
signment of the mortgage to him, and delivered the 
note, mortgage, and assignment to Thomas Wecker, who 
immediately recorded the assignment. The purported 
consideration therefor upon its face was: “One & No/100 
DOLLARS and love and affection to her in hand paid 
by Thomas Wecker.” However, the true consideration 
therefor was an oral agreement between plaintiff and 
Thomas Wecker that: (1) Plaintiff would receive and 
be paid all interest accruing on the note and mortgage 
as long as she lived; (2) that if plaintiff’s income from 
her farm crops was insufficient to meet her needs, he 
would provide her with needed money when she re- 
quested it; and (3) that he would see that plaintiff, after 
her death, had a funeral just as good as plaintiff’s late 
husband had. In that connection, said defendants denied 
that such an agreement was ever made or talked about, 
but claimed that the assignment was a voluntary gift 
by plaintiff. In such respect, it is worthy to here note 
that Thomas Wecker’s attorney, who handled the trans- 
action, took no part in the trial, but was available and 
concededly in the courtroom from time to time during 
the trial, even within the last 20 minutes before the end 
of defendants’ evidence, but he was not called as a wit- 
ness by defendants. 

The existence of the foregoing agreement, together 
with the promises of Thomas Wecker contained therein, 
made at the time of receiving the note and mortgage, 
and that he never intended to perform same, was cor- 
roborated by the actions and conduct of both Thomas 
Wecker and Lorraine Wecker. In that regard, after 
September 20, 1951, plaintiff, with the knowledge and 
consent of defendants, was paid and received all of the 
semiannual interest due and paid on the note and mort- 
gage to and including December 1, 1954, as follows: 
$100 on December 1, 1951; $100 on June 2, 1952; $100 
on December 1, 1952; $100 for June 1, 1953, same being 
$83 cash paid May 8, 1953, and $17 previously advanced; 
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$100 on December 1, 1953; $100 for June 1, 1954; and 
$100 on December 17, 1954. During all of that period 
Thomas Wecker never claimed to be entitled to such 
interest and never repudiated the aforesaid agreement 
in any manner, and at the trial gave no plausible ex- 
planation of why plaintiff was paid the interest aforesaid. 

Further, defendants produced evidence which cor- 
roborated the fact that Thomas Wecker made the al- 
leged oral agreement with and promises to plaintiff as 
contended by her at the time of receiving the note and 
mortgage, and that he never intended to perform the 
promises made by him. In that connection, between 
the time the note and mortgage were received by Thomas 
Wecker and the repudiation thereof by him in 1954, and 
at no other times, defendants advanced needed money 
to plaintiff when she requested it upon various specified 
occasions, which acts and conduct conformed with the 
agreement with plaintiff and the promises made to her 
by Thomas Wecker. 

In late December 1954, more than 3 years after the 
note had been endorsed to and the assignment of the 
mortgage had been made to Thomas Wecker and im- 
mediately recorded by him, he wrote his brother, Mil- 
ford Wecker, a registered letter claiming for the first 
time that he was absolute owner of the note and mort- 
gage and that all future payments should be made to 
him. Milford Wecker then discussed the matter with 
Thomas Wecker and told him his understanding of the 
existing agreement of Thomas Wecker with plaintiff, 
his mother, whereupon Thomas Wecker equivocally ad- 
mitted its existence, but said “it was her word against 
his.” 

Sometime before the June 1, 1955, interest payment 
became due, plaintiff learned for the first time that on 
February 9, 1955, Milford Wecker had paid Thomas 
Wecker $2,500 on the principal of the note and mort- 
gage, and $19.45 interest to that date. It was then that 
Thomas Wecker unequivocally repudiated his agree- 
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ment with plaintiff and claimed the note and mortgage 
as a gift. When confronted by plaintiff with the agree- 
ment between them, Thomas Wecker responded, “that is 
just” plaintiff's “word against his.” At the trial he 
never denied that such statement was made to plain- 
tiff. However, he did deny part of the alleged conver- 
sation with Milford Wecker. 

We conclude that Thomas Wecker made the oral 
agreement with and promises to plaintiff at the time he 
received the note and mortgage, as alleged by her, and 
that at that time he never intended to perform the 
promises which he finally repudiated. Therefore, the 
trial court properly adjudged that Thomas Wecker held 
the note and mortgage as constructive trustee for plain- 
tiff; properly appointed a successor-trustee to admin- 
ister same; and correctly made an accounting between 
the parties. Any other conclusion would permit Thomas 
Wecker to perpetrate a fraud upon his mother, the 
plaintiff. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to Thomas Wecker. 

AFFIRMED. 


In RE APPLICATION OF CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY. 
CuHIcAGO, BURLINGTON & QUINCY RAILROAD CoMPANY, 


APPELLANT, V. TED BURGESS ET AL., APPELLEES. 
87 N. W. 2d 630 


Filed January 31, 1958. No. 34323. 


1. Railroads: Public Service Commissions. An application by a 
railroad company to discontinue the operation of specified trains 
in passenger service, for the reason that no public need exists 
for the service they afford, is a matter within the scope of the 
powers of the Nebraska State Railway Commission. 

2. Appeal and Error: Public Service Commissions. On appeal to 
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the Supreme Court from an order of the Nebraska State Rail- 
way Commission, while acting within its jurisdiction, the ques- 
tion for determination is whether the order is arbitrary and 
unreasonable. : 
3. Railroads: Public Service Commissions. In determining the nec- 
essity for continued operation of motor passenger trains on a 
branch line of railroad, consideration should be given to the 
public rather than to individuals. 
A final order of the Nebraska State Railway 
Commission, denying a railroad company permission to discon- 
tinue motor passenger trains operated at a loss and for the 
operation of which no public need exists, is unreasonable and 
arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Reversed and remanded. 


J. W. Weingarten and Walter P. Loomis, for appellant. 


Crosby, Pansing & Guenzel and Leon A. Sprague, for 
appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosuaucu, JJ. 


CarTER, J. 

The Chicago, Burlington & Quincy Railroad Com- 
pany commenced this proceeding before the Nebraska 
State Railway Commission to secure permission to dis- 
continue motor passenger trains Nos. 15 and 16, which 
are operated daily, between Wymore and Oxford, Ne- 
braska, except Sunday from Wymore and Monday from 
Oxford. Objections were filed by Ted Burgess as the 
representative of the towns located on the line of rail- 
road on which trains Nos. 15 and 16 are presently oper- 
ating. The commission, after a public hearing, denied 
the application, and the railroad company has appealed. 

‘There are 23 communities served by these trains on 
the 172.3 mile run between Wymore and Oxford. The 
‘terminal points are adequately served by other. trains. 
Superior, the largest town served by these trains, is 
adequately served by other railroads, and truck and 
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bus lines. Many of the other communities are served 
by common-carrier truck and bus lines. All are on roads 
which are used by private automobiles and trucks in 
preference to the passenger service afforded. The rec- 
ord conclusively shows that the public has for all prac- 
tical purposes abandoned the use of these trains in favor 
of the afore-mentioned modes of transportation. 

The evidence shows that the trains are operated at 
a net loss to the company. In 1955 and 1956 the net 
losses of the company were $21,948 and $16,211 re- 
spectively. The net loss for January 1957 was $1,797. 
The principal source of income has been the delivery 
of mail under government contracts. NHead-end ship- 
ments of express and cream are very small. Passen- 
ger traffic has gradually decreased to a low of 1.1 pas- 
sengers per train mile in March 1957 on train No. 15, and 
.7 passengers per mile on train No. 16 during the same 
month. The company proposes, if trains Nos. 15 and 
16 are discontinued, to initiate tri-weekly mixed train 
service between Wymore and Oxford. It is true that 
a few persons and businesses will be adversely affected 
by the discontinuance of these trains, but this is not a 
controlling factor where the public generally has aban- 
doned the service. We conclude that the remaining 
service, including common-carrier trucks and buses, and 
private automobiles and trucks, in addition to the pro- 
posed tri-weekly mixed train service, is adequate to 
support the needs of the communities involved. Neither 
the evidence nor the findings of the commission show a 
public necessity for trains Nos. 15 and 16 as a means of 
transportation of passengers between Wymore and Ox- 
ford when other available services of the company and 
other private and common carriers are considered. A 
-railroad company is not required to operate trains at a 
loss where public convenience and necessity do not re- 
quire it. The evidence is without substantial dispute, 
and the findings of the commission to the contrary are 
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without evidentiary support and are _ necessarily 
arbitrary. 

A complete review of the mass of evidence adduced 
at the hearing will serve no useful purpose and would 
unduly prolong this opinion. The conclusions to be 
drawn therefrom bring the case squarely within our 
holdings in In re Application of Chicago, B. & Q. R. R. 
Co., 138 Neb. 767, 295 N. W. 389; In re Application of 
Chicago, B. & Q. R. R. Co., 152 Neb. 352, 41 N. W. 2d 
157; In re Application of Chicago, B. & Q. R. R. Co., 
152 Neb. 367, 41 N. W. 2d 165. On the authority of 
these decisions we hold the order of the commission, in 
denying the application of the company, to be without 
evidentiary support and consequently unreasonable and 
arbitrary. 

The order of the commission is vacated and the 
issues raised by the application are remanded to the 
commission for further consideration in accordance with 
the holdings of this opinion. 

REVERSED AND REMANDED. 


IN RE APPLICATION OF CHICAGO, Rock ISLAND AND PACIFIC 
RAILROAD COMPANY. 
Cuicaco, Rock ISLAND AND PacIFIc RAILROAD COMPANY, 
APPELLANT, V. FARMERS UNION CREAMERY ET AL., 


APPELLEES, 
87 N. W. 2d 616 


Filed January 31, 1958. No. 34324. 


1. Railroads: Public Service Commissions. An application by a 
railroad company to discontinue the operation of specified trains 
in passenger service, for the reason that no public need exists 
for the service they afford, is a matter within the scope of the 
powers of the Nebraska State Railway Commission. 

2. Appeal and Error: Public Service Commissions. On appeal to 
the Supreme Court from an order of the Nebraska State Railway 
Commission, while acting within its jurisdiction, the question for 
determination is whether or not the order is arbitrary and 
unreasonable. 
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3. Railroads: Public Service Commissions. Where some inconven- 
ience will result from the discontinuance of specified passenger 
trains operated at a loss, but other existent services can absorb 
the business handled by such trains, it is unreasonable and 
arbitrary for the Nebraska State Railway Commission to deny 
an application to discontinue such trains. 


4, When an application is made by a railroad 
company to discontinue an existing service operated at a loss, 
the primary question to be determined is the public convenience 
and necessity therefor. 

5. A final order of the Nebraska State Railway 


Commission, denying a railroad company permission to discon- 
tinue specified trains operated at a loss and for the operation of 
which no public need exists, is unreasonable and arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Reversed and remanded. 


Milton V. Thompson, Thomas I. Megan, and Chambers, 
Holland, Dudgeon & Hastings, for appellant. 


Crosby, Pansing & Guenzel, Edwin T. McHugh, Arthur 
J. Denney, and George P. Burger, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CarTER, J. 

The Chicago, Rock Island and Pacific Railroad Com- 
pany commenced this proceeding before the Nebraska 
State Railway Commission to secure permission to dis- 
continue passenger trains Nos. 25 and 26 operating be- 
tween Omaha and the Nebraska-Kansas state line near 
Thompson, Nebraska. Protests were filed by the Farmers 
Union Creamery and Randall’s Florists of Fairbury in 
behalf of themselves and all others similarly situated 
and in behalf of the public generally. A second protest 
was filed by George Vogel of South Bend, William 
Roker of Clatonia, and Nancy Snavely, Ruth Taylor, and 
Mrs. Earl Keller of Alvo. The commission after a pub- 
lic hearing, denied the application and the railroad 
company has appealed. 

There are 20 communities served by these trains be- 
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tween Omaha and the Nebraska-Kansas state line. Four 
of them, Omaha, Lincoln, Havelock, and Fairbury, are 
adequately served by other trains and competing lines. 
The use of private automobiles and trucks has reduced 
passenger traffic on these trains to a very low average. 
Common-carrier buses and trucks have taken their toll 
from the passenger and head-end services. For 1952, 
1953, 1954, and 1955 the average number of passengers 
per train mile was 2.4, 2.7, 2.4, and 2.9, respectively. 
The average passenger revenue per day for these 4 
years was $14.52, $15.74, $13.92, and $16.73. The average 
daily wage expense for the train crew for these 4 years 
was $133.71, $136.98, $149.97, and $143.10. The losses 
sustained by the company for the same 4 years are 
shown to be $21,277, $20,934.30, $38,452.23, and $37,746.94. 

The main source of income from these two trains is 
the carrying of mail. The applicant is not a common 
carrier of mail and any alleged inconvenience with re- 
spect to the handling of mail is not relevant to the issues. 
In re Application of Chicago, B. & Q. R. R. Co., 152 Neb. 
352, 41 N. W. 2d 157. The evidence shows that the 
railroad proposes to originate or extend truck service 
to handle business now handled as head-end service on 
these trains. It therefore appears that the handling of 
milk, cream, and express in the event of the discon- 
tinuance of these trains is adequately provided for. 

There is evidence of certain individuals in the record 
to the effect that they would be discommoded by the dis- 
continuance of the operation of these trains. While the 
evidence is proper to be considered in determining the 
issues, it is not necessarily controlling. It is the neces- 
sity of the public as distinguished from individuals that 
must receive the first consideration by this court. In 
re Application of Chicago, B. & Q. R. R. Co., 138 Neb. 
767, 295 N. W. 389. 

It is contended that, as the company shows an over- 
all profit during the years immediately prior to the 
filing of the application to discontinue trains Nos. 25 
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and 26, they should not be discontinued. It must be con- 
ceded that the fact that these trains are operated at a 
loss is not the controlling factor. As a common carrier 
the company has the obligation of performing service 
necessary to meet the needs of the public. On the other 
hand, a common carrier is required to operate its busi- 
ness efficiently and economically. It is not required to 
operate trains at a loss where public convenience and 
necessity do not require it. The public convenience and 
necessity is the controlling factor, and where it does not 
exist it is the duty of the commission to eliminate 
economic loss by permitting the abandonment of the 
service resulting in such loss. The evidence in this 
case clearly shows that the service remaining after the 
discontinuance of these trains, and the service afforded 
by other common carriers in the territory, are adequate 
to meet the public need. Under such circumstances the 
denial of permission to discontinue passenger train serv- 
ice operated at a loss is unreasonable and arbitrary. 
In re Application of Chicago, B. & Q. R. R. Co., 138 Neb. 
767, 295 N. W. 389; In re Application of Chicago, B. & Q. 
R. R. Co., 152 Neb. 352, 41 N. W. 2d 157; In re Application 
of Chicago, B. & Q. R. R. Co., 152 Neb. 367, 41 N. W. 
2d 165; Chicago, B. & Q. R. R. Co. v. Order of Railroad 
Telegraphers, 155 Neb. 387, 52 N. W. 2d 238; Chicago & N. 
W. Ry. Co. v. City of Norfolk, 157 Neb. 594, 60 N. W. 
2d 662. On the authority of these decisions we hold 
the order of the commission, denying the application of 
the company, to be without evidentiary support and 
therefore unreasonable and arbitrary. 

The order of the commission is vacated and the issues 
raised by the application are remanded to the commis- 
sion for further consideration in accordance with the 
holdings of this opinion. 

REVERSED AND REMANDED. 
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CLARENCE BODTKE ET AL., APPELLEES, V. JOSEPH BRATTEN, 


APPELLANT. 
88 N. W. 2d 159 


Filed February 7, 1958. No. 34283. 


1. Evidence. The admissibility of expert testimony to interpret, 
explain, or draw conclusions from photographs depends mainly 
upon whether such testimony will be of appreciable aid to the 
jury. If there is no need of expert testimony in order for the 
jury to understand and interpret the photograph, such testi- 
mony will not be permitted. 

If, however, a photograph cannot be relied upon as 
proof in itself of the objects represented or the relative pro- 
portion of such objects except through evidence of personal 
knowledge or scientific experience accurately to demonstrate 
the facts sought to be established, testimony of experts in the 
interpretation of the photograph is admissible. 

8. Contracts. Generally, a party who has failed or refused to 
perform the terms and conditions imposed upon him by a 
contract, or has not been ready, willing, and able to perform 
same, cannot recover for a breach thereof by the other party. 

4. Trial. The purpose of an instruction is to furnish guidance 
to the jury in its deliberations, and to aid it in arriving at a 
proper verdict; and, with this end in view, it should state 
clearly and concisely the issues of fact and the principles of law 
which are necessary to enable it to accomplish the purpose 
desired. 

5. Trial: Appeal and Error. Where an instruction assumes to 
define the whole law of the case, but omits a material element 
therefrom, it is reversible error which may be relied upon 
although no proper instruction has been requested by the party 
seeking to take advantage of the defect. 

An instruction which conflicts with proposi- 

tions of law properly and correctly stated in another instruc- 

tion in the same charge on a vital issue of fact, and tends to 
mislead or confuse the jury in deliberating on conflicting evi- 
dence, is erroneous and prejudicial. 


7. Trial. Where a party has produced proof tending to sustain 
his theory of the case, he is entitled to have such theory sub- 
mitted to the jury by suitable instructions, without qualifying 
words calculated to mislead the jury into the belief that, al- 
though it may find the theory of such party to be true, it may 
return a verdict for the opposing party. 

8. Trial: Appeal and Error. An error in an instruction is not 
cured by the giving of other instructions, where such error 
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consists, not of an omission of some material fact, but of an 
affirmative statement by the court which, when considered with 
the other instructions, tends to confuse the jury. 

9. Trial. A trial court may not make the success of a party to 
the case dependent upon a hypothesis foreign to the litigation. 
Hence an instruction should be clear and concise and should not 
go beyond any issue or issues of fact in the case as made by 
the pleadings of the parties. 


APPEAL from the district court for Lincoln County: 
Isaac J. NISLEY, JuDGE. Reversed and remanded. 


Beatty, Clarke, Murphy & Morgan, Frank E. Piccolo, 
Jr., and Donald W. Pederson, for appellant. 


Edward E. Carr and Robert E. Roeder, for appellees. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.tauGH, JJ. 


CHAPPELL, J. 

Plaintiffs, Clarence Bodtke and Edward Summers, 
who were jointly interested in the business of boarding 
and caring for cattle for others on certain lands in Lin- 
coln County, brought this action against defendant, 
Joseph Bratten, seeking to recover for breach of a con- 
tract by defendant whereby, for an agreed consideration, 
plaintiffs agreed to and allegedly did furnish the kind 
of pasturage, feed, and care which they agreed to fur- 
nish for certain cattle owned by defendant. In that con- 
nection, by answer and cross-petition, defendant sought 
to recover damages from plaintiffs for breach of the 
contract by them in failing to furnish defendant’s cattle 
the kind of pasturage, feed, and care they agreed to 
furnish, which allegedly caused defendant’s cattle to be 
injured and damaged. | 

Plaintiffs’ petition alleged in substance as follows: 
That on or about June 10, 1956, plaintiffs and defendant 
entered into an oral contract whereby plaintiffs agreed 
to accept 100 cows with calves, and a herd bull, belonging 
to defendant, and provide such pasturage, feed, and care 
for them as might be necessary under the circumstances 
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until October 1, 1956, for which defendant agreed to 
pay $5 per cow and calf per month, with the herd bull 
being kept and cared for free of cost; that, as agreed, 
defendant placed such cattle in plaintiffs’ pasture on 
June 18, 1956, and paid $500, the first month’s rent, in 
advance; that, as agreed, plaintiffs then commenced to 
graze defendant’s cattle by furnishing the proper pas- 
turing and watering as good husbandry required, and 
continued to do so until August 8, 1956, when defend- 
ant, without just cause or permission of plaintiffs, en- 
tered upon their lands and removed his cattle from 
plaintiffs’ custody and control, and refused to pay fur- 
ther for their pasturage, feed, and care, in violation of 
the terms of the contract; that thereafter plaintiffs dili- 
gently attempted to obtain other cattle to keep and 
care for until October 1, 1956, and thus mitigate the 
damages caused by defendant’s wrongful breach of the 
contract, but plaintiffs were unable to do so until Sep- 
tember 16, 1956, when they did obtain other cattle and 
mitigate plaintiffs’ damages $95.94; and that plaintiffs 
fully performed as agreed, but defendant failed and 
neglected to do so, whereby plaintiffs suffered a loss 
of $1,233.24, less $95.94, or $1,137.30. Plaintiffs prayed 
judgment against defendant for that amount and costs. 

To plaintiffs’ petition, defendant filed an answer and 
cross-petition. Therein he denied generally, but ad- 
mitted that on or about the date alleged plaintiffs and 
defendant orally agreed that defendant would furnish 
the cattle aforesaid for pasturage and care by plaintiffs 
during the summer of 1956 at the price alleged, and 
that defendant did so as agreed on or about June 18, 
1956, and paid plaintiffs $500 advance pasturage there- 
on. On the other hand, defendant alleged that plaintiffs 
agreed to look after said cattle, care for them in a good 
and proper husbandry-like manner, and keep them upon 
broom and alfalfa pasturage, but plaintiffs failed and 
neglected to do so, which caused defendant’s cattle and 
calves to lose weight and be stunted and damaged; that 
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on or about August 4, 1956, defendant became aware of 
plaintiffs’ failure to furnish the pasturage, feed, and 
care as agreed, whereupon defendant told plaintiffs that 
he would move his cattle away unless they furnished 
pasturage as agreed, but they failed to do so; and that 
on August 8, 1956, defendant removed his cattle from 
plaintiffs’ pasture and refused to pay plaintiffs for any 
further pasturage. Defendant alleged that plaintiffs’ 
failure to provide pasturage, feed, and care as agreed 
damaged his cattle $3,000, and that the $500 paid plain- 
tiffs in advance was obtained by misrepresentation and 
without consideration. Defendant prayed for judgment 
against plaintiffs for $3,500 and costs, together with dis- 
missal of plaintiffs’ action. Plaintiffs’ reply to defend- 
ant’s answer and answer to his cross-petition was a 
general denial. 

Upon trial to a jury, it returned a verdict which found 
for plaintiffs on their petition, and against defendant on 
his cross-petition, and awarded plaintiffs $737.30. Sub- 
sequently, defendant’s motion for new trial was over- 
ruled and judgment was rendered on the verdict, plus $5 
interest and costs. Therefrom defendant appealed, as- 
signing some 15 alleged errors, the effect of which was to 
contend, insofar as important here: (1) That the ver- 
dict and judgment were clearly against the weight of the 
_ evidence and contrary to law; (2) that the trial court 
erred prejudicially in the admission of certain evidence; 
and (3) that the trial court erred in the giving and re- 
fusing to give certain instructions. We sustain assign- 
ment No. 3. 

A search of the voluminous record discloses that there 
was no material dispute with regard to the making of the 
contract or the details thereof, except the kind of pas- 
turage plaintiffs agreed to furnish and the duration of 
the contract, although defendant admitted in his answer 
and cross-petition that it was “during the summer of 
1956.” 

The primary issues for the jury were: (1) Did plain- 
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tiffs furnish defendant’s cattle the kind of pasturage, 
feed, and care they agreed to furnish, and if they did 
so but defendant breached the contract, what amount of 
credit should defendant be given in mitigation of plain- 
tiffs’ alleged damages; and (2) if plaintiffs breached the 
contract by failing to furnish defendant’s cattle the 
kind of pasturage, feed, and care they agreed to furnish, 
were defendant’s cattle injured and damaged thereby, 
and if so, how much? 

To recite the evidence in detail would serve no pur- 
pose except to unduly prolong this opinion. It is suffi- 
cient to say that the testimony of the several witnesses 
called by the parties was conflicting in material re- 
spects upon the foregoing issues. The evidence adduced 
by plaintiffs sustained their theory of recovery as alleged 
in their petition except with regard to the amount of 
mitigation, and the evidence adduced by defendant sus- 
tained his theory of defense and recovery pleaded in 
his answer and cross-petition. The jury heard and ob- 
served the witnesses and reached a conclusion by its 
verdict. It is elementary that this court has no au- 
thority to set aside such a verdict unless it is clearly 
wrong as not supported by competent evidence or con- 
trary to law. Under the facts and circumstances pre- 
sented herein, we conclude that the first assignment 
should not be sustained. 

With regard to the second assignment, defendant 
argued that the trial court erred prejudicially in the 
admission of certain testimony by one Guy Baker, who 
had been an animal husbandman at an experimental 
station since 1942, and was an expert cattleman of many 
years experience. Plaintiffs had taken three photo- 
graphs of some of defendant’s cattle and calves on August 
8, 1956, the time of their removal by defendant. Such 
photographs had been offered by plaintiffs and received 
in evidence without objection, and, although plaintiffs’ 
witness, Guy Baker, had never seen defendant’s cattle 
and calves, and knew nothing about their previous con- 
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dition, he was permitted, over objection, to interpret and 
give his opinion, from observation of the photographs, 
that defendant’s cows were in good condition and his 
calves were in fair or better condition on that date. 

The objections of defendant to such testimony were 
that it would be incompetent, irrelevant, and imma- 
terial, and call for a conclusion of the witness, the jury 
being as qualified and competent to pass upon it as 
the witness. Objections to the admission of such testi- 
mony, and comparable motions to strike it, were 
overruled. 

One of the primary issues for determination by the 
jury was whether or not plaintiffs had furnished de- 
fendant’s cattle pasturage, feed, and care as agreed, so 
that defendant’s cows would not be damaged by losing 
weight and having their milk dry up, and the suckling 
calves would not be stunted and damaged. A deter- 
mination of that issue depended in large part upon the 
comparative condition of the cows and calves on or 
about June 18, 1956, when placed in plaintiffs’ pasture, 
and on August 8, 1956, when defendant removed them 
from plaintiffs’ pasture. 

In 20 Am. Jur., Evidence, § 821, p. 691, citing author- 
ities, it is said: “The admissibility of expert testimony 
to interpret, explain, or draw conclusions from photo- 
graphs depends mainly upon whether such testimony 
will be of appreciable aid to the jury. If there is no 
need of expert testimony in order for the jury to under- 
stand and interpret the picture, such testimony will not 
be permitted. If, however, a photographic picture can- 
not be relied upon as proof in itself of the objects rep- 
resented or the relative proportion of such objects ex- 
cept through evidence of personal knowledge or scien- 
tific experience accurately to demonstrate the facts 
sought to be established, testimony of experts in the in- 
terpretation of the photograph is admissible.” We be- 
lieve that the admission of such testimony of Guy 
Baker, about which defendant complained, was error, 
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which then presents the question of whether or not its 
admission was prejudicially erroneous. We conclude 
that it was not. 

It will be noted at the outset that Guy Baker’s testi- 
mony, about which defendant complains, was adduced 
by plaintiffs in rebuttal. In that connection, one Oliver 
L. Brittenham testified as a witness for defendant. He 
was a substantial rancher and cattleman of long experi- 
ence, whose land adjoined defendant’s, and who was 
familiar with defendant’s cattle, having helped round 
them up when they were taken to plaintiffs’ pasture. 
He testified that they were then in good shape and 
flesh. On cross-examination, and without objection, he 
was shown one of plaintiffs’ photographs and asked 
about the condition of the calves shown therein. His 
answer was: “They don’t look good to me.” Also, on 
redirect, the witness was shown one such protograph, 
told to take a look at it, and asked to tell whether: 
“* * * the cattle are pretty well jammed together so 
you can’t say much about them, aren’t they?” His an- 
swer was: “They are.” Further, defendant’s counsel 
called particular attention of that witness to one white- 
necked calf shown in the photograph and asked: ‘“* * * 
should calves like this * * * (indicating) have long hair 
on it in August on proper feed and with proper care?” 
His answer was: “If they had feed and care, they 
wouldn’t; no.” 

Also, one Rich Peckham testified as a witness for 
defendant. He was another substantial rancher and 
cattleman of long experience. He was shown two of 
plaintiffs’ photographs and, without objection, testi- 
fied on cross-examination that the cows and calves shown 
therein didn’t look good to him; they were shallow- 
bodied, pretty thin, and stunted. Also, defendant had 
taken three photographs of some of his cattle the evening 
of August 8, 1956, after they were removed from plain- 
tiffs’ pasture. Defendant had such photographs iden- 
tified, and they were received in evidence without ob- 
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jection, whereupon defendant testified on redirect that 
such pictures represented the general condition of all of 
his cows that were brought home. Defendant’s witness 
Peckham was also shown defendant’s three photographs 
on redirect, and, without objection, was asked: “* * * 
if cows ought to look that way in August when they are 
on good substantial pasture?” His answer was: “They 
should not at the age these cows were.” Under the 
facts and circumstances heretofore recited, we conclude 
that the admission of Guy Baker’s testimony aforesaid 
was not prejudicially erroneous. 

We turn then to the third assignment, relating to 
the giving and refusing to give certain instructions. 
In that connection, instruction No. 2 purportedly outlined 
the substance of plaintiffs’ petition. Therein, however, 
no mention was made of that part which recited the kind 
of pasturage, feed, and care which plaintiffs agreed to 
furnish defendant’s cattle. It simply recited, as an al- 
legation, that: “Plaintiffs have fully performed all 
the covenants and conditions on their part; * * *.” 

Instruction No. 5 then told the jury, among other 
things, that the burden was on plaintiffs, before they 
could recover, to prove by a preponderance of the evi- 
dence: “1. That on or about the time and place stated 
and substantially in the manner alleged in their petition 
they entered into a contract with the defendant for the 
pasturing of defendant’s stock, 100 cows, some with 
calves at side, and a herd bull, for the period of June 18, 
1956 to October 1, 1956, at the agreed price of $500.00 per 
month. 2. That the defendant placed his cattle in 
plaintiffs’ pasture and kept them there until August 8, 
1956, at which time without just cause he removed said 
cattle. 3. * * * that plaintiffs provided the proper and 
necessary care for said cattle while in their pasture.” 
(Italics supplied.) No suggestion was made that it was 
necessary for plaintiffs to prove by a preponderance of 
the evidence that they furnished the kind of pasturage, 
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feed, and care for defendant’s cattle, which they con- 
tracted with defendant to furnish. 

It has long been established as a general rule that a 
party who has failed or refused to perform the terms and 
conditions imposed upon him by a contract, or has not 
been ready, willing, and able to perform same, cannot 
recover for a breach thereof by the other party. Chi- 
cago, B. & Q. R. R. Co. v. Cochran, 42 Neb. 531, 60 N. 
W. 894; Hale v. Sheehan, 52 Neb. 184, 71 N. W. 1019. 
See, also, Oman v. City of Wayne, 152 Neb. 341, 40 N. 
W. 2d 916, citing Lang v. Todd, 148 Neb. 726, 28 N. W. 
2d 434. In that connection, the foregoing rule could 
have been applied to plaintiffs’ right of recovery on their 
petition or to defendant’s right of recovery on his cross- 
petition, but the trial court erroneously failed and re- 
fused to give any instruction which correctly stated the 
rule and told the jury how to so apply it. In such re- 
spect, the last paragraph of defendant’s tendered in- 
struction No. 7, which was refused, correctly stated the 
rule, but the first paragraph thereof confined its appli- 
cation solely to plaintiffs’ right of recovery on their 
petition. 

Instruction No. 8-a did tell the jury that if it found, 
“# * * that the plaintiffs failed to furnish to the de- 
fendant the kind of pasture that they contracted to fur- 
nish and defendant’s cattle was being damaged there- 
by, defendant had a legal right to come and get his 
cattle.” However, instruction No. 7 given by the trial 
court told the jury: ‘“* * * that a person who takes in 
cattle for pasturing is under a duty to exercise the de- 
gree of care which an ordinary prudent man would 
take or give to animals entrusted to him, and must 
furnish proper food and water.” Such instruction was 
erroneous as misleading and conflicting. This is not a 
case wherein there was no express contract as to the 
kind of pasturage, feed, and care which was to be fur- 
nished defendant’s cattle by plaintiffs, as in Calland v. 
Nichols, 30 Neb. 532, 46 N. W. 631. Also, it is not a case 
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wherein, without dispute, plaintiffs simply agreed to 
furnish defendant’s cattle good pasturage, feed, and care, 
as in Darr v. Donovan, 73 Neb. 424, 102 N. W. 1012. 

As we view it, the given instructions aforesaid were 
so misleading, confusing, and conflicting that the jury 
would not be able to understand or comprehend what 
plaintiffs were obliged to prove in order to recover from 
defendant. As recently as Egenberger v. National Al- 
falfa Dehydrating & Milling Co., 164 Neb. 704, 83 N. 
W. 2d 523, we said: ‘“ ‘The purpose of an instruction 
is to furnish guidance to the jury in their deliberations, 
and to aid them in arriving at a proper verdict; and, 
with this end in view, it should state clearly and con- 
cisely the issues of fact and the principles of law which 

‘are necessary to enable them to accomplish the purpose 
desired.’ Langdon v. Loup River Public Power District, 
144 Neb. 325, 13 N. W. 2d 168. See, also, Barney v. Ad- 
cock, supra. 

“Where an instruction assumes to define the whole 
law of the case but omits a material element therefrom, 
it is reversible error which may be relied upon although 
no proper instruction has been requested by the party 
seeking to take advantage of the defect.’ 

““An instruction which conflicts with propositions of 
law properly and correctly stated in another instruction 
in the same charge on a vital issue of fact, and tends 
to mislead or confuse the jury in deliberating on con- 
flicting evidence, is erroneous and prejudicial.’ Cover 
v. Platte Valley Public Power & Irr. Dist., 162 Neb. 146, 
75 N. W. 2d 661. See, also, Brooks v. Thayer County, 
126 Neb. 610, 254 N. W. 413. 

“Where a party has produced proof tending to sus- 
tain his theory of the case, he is entitled to have such 
theory submitted to the jury by suitable instructions, 
without qualifying words calculated to mislead the jury 
into the belief that, although they may find the theory 
of such party to be true, they may return a verdict for 
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the opposing party.’ Brownfield v. Union Pacific R. R. 
Co., 74 Neb. 440, 104 N. W. 876. 

“ “An error in an instruction is not cured by the giving 
.of other instructions, where such error consists, not of 
an omission of some material fact, but of an affirmative 
statement by the court which, when considered with 
the other instructions, tends to confuse the jury.’ Wilch 
v. Western Asphalt Paving Corp., 124 Neb. 177, 245 N. 
W. 605.” 

In Barney v. Adcock, 162 Neb. 179, 75 N. W. 2d 683, 
this court said, citing numerous authorities: “A trial 
court may not make the success of a party to the case 
dependent upon a hypothesis foreign to the litigation. 
* * * Conflicting instructions are erroneous and they 
are prejudicial unless it is apparent from the record 
that the jury was not misled thereby because it is im- 
possible to know which of the directions the jury 
followed. * * * The purpose of an instruction is to 
guide the jury in its deliberations and to aid it in ren- 
dering a correct verdict. Hence an instruction should 
be clear and concise and should not go beyond any issue 
or issues of fact in the case as made by the pleadings of 
the parties.” See, also, Harsche v. Czyz, 157 Neb. 699, 
61 N. W. 2d 265. 

It is admittedly elementary that instructions must be 
construed together and considered as a whole to ascer- 
tain whether or not they are prejudicially erroneous, 
but such construction and consideration in the case at 
bar only makes the situation more conflicting, confus- 
ing, and erroneous. For example, instruction No. 6 
told the jury that the burden was upon defendant, be- 
fore he could recover on his cross-petition, to establish 
by a preponderance of the evidence: “1. That the 
pasture furnished by the plaintiffs for defendant’s cattle 
was inferior to the pasturage agreed upon to be fur- 
nished by plaintiffs, and that defendant’s cattle could 
not live and thrive upon said pasturage; and that by 
‘reason thereof the defendant sustained damages in loss 


Vou. 166] JANUARY TERM, 1958 47 
Bodtke v. Bratten 


of weight of his cattle, and the amount thereof. 

“2. And for the $500.00 first month’s rent paid. 

“Should you conclude from all the evidence and under 
these instructions that the defendant has established 
each and all of the above and foregoing propositions by 
a preponderance of the evidence, then your verdict 
should be for the defendant on his cross-petition for 
whatever amount he has established. 

“Should you conclude from all the evidence and under 
these instructions that the defendant has failed to es- 
tablish the above and foregoing propositions by a pre- 
ponderance of the evidence, then your verdict should 
be for the plaintiffs on the defendant’s cross-petition 
or counter-claim.” (Italics supplied.) 

Said instruction No. 6 was not prejudicially erroneous 
because it failed to give defendant the benefit of plain- 
tiffs’ evidence, if any, which tended to prove the allega- 
tions contained in defendant’s answer and cross-petition 
as argued by defendant, because that instruction and 
several others as well could reasonably be construed to 
properly advise the jury that defendant was entitled 
to the benefit thereof. 

However, instruction No. 6 was prejudicially errone- 
ous because part 2 heretofore quoted was entirely un- 
intelligible by jurors. In view of the fact that the judg- 
ment is reversed and the cause is remanded, we conclude 
that part 2 should not have been given in any event. 
In such respect, defendant’s cross-petition sought re- 
covery of damages from plaintiffs for breach of contract, 
and not for rescission thereof. Under the facts and 
circumstances appearing herein, the measure of defend- 
ant’s damages, if any, would be what defendant’s cattle 
were impaired and depreciated in value by plaintiffs’ 
failure to perform as agreed. In other words, the meas- 
ure of defendant’s damages, if any, would be the dif- 
ference between the value of defendant’s cattle on Au- 
gust 8, 1956, and what their value would have been at 
that time had plaintiffs furnished the pasturage, feed, 
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and care which they contracted to furnish. The trial 
court did not so define the measure of defendant’s dam- 
ages in any instruction, and confused the jury in instruc- 
tions Nos. 6, 8-b, and 10 with regard to the $500 advance 
monthly rent paid by defendant, which he was not 
entitled to recover under the facts and circumstances 
presented in this case. Defendant did not cite any au- 
thority and none has been found which would have sus- 
tained any recovery of the $500 aforesaid. 

Also, contrary to defendant’s contention, he would 
not be entitled, under the facts and circumstances ap- 
pearing in this case, to mitigate plaintiffs’ damages in 
the amount of $200 or any other amount alleged to have 
been received by plaintiffs for pasturage after October 
1, 1956. Defendant has not cited any authority and we 
have found none which would sustain the allowance of 
such mitigation. 

In that connection, instruction No. 6-a permitted the 
jury to mitigate plaintiffs’ damages $400 allegedly re- 
ceived by plaintiffs for other pasturage after August 8, 
1956, and prior to October 1, 1956, and the jury gave 
defendant credit therefor in its verdict, of which plain- 
tiffs make no complaint here. However, since the judg- 
ment is reversed and the cause is remanded, it should 
be said that the question of the allowance of such credit 
was for the jury but such allowance was erroneously 
predicated upon a finding from a preponderance of the 
evidence that it would be necessary for plaintiffs to use 
pasture No. 1 a second time in pasturing defendant’s 
cattle before October 1, 1956. On the other hand, in- 
struction No. 9 was erroneous as entirely in conflict with 
instruction No. 6-a. In that regard, instruction No. 9 
told the jury that if it found for plaintiffs, “* * * then 
their amount of recovery would be the balance of the 
money due under the contract, less a credit of $95.94.” 

Defendant also complained that instruction No. 8-c 
was erroneous. We do not agree. With regard thereto, 
it is sufficient to say that the giving of such instruc- 
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tion, under facts and circumstances comparable with 
those presented herein, was approved by this court in 
Loomer v. Thomas, 38 Neb. 277, 56 N. W. 973. See, also, 
Uhlig v. Barnum, 43 Neb. 584, 61 N. W. 749. 

Other matters were presented and argued in the briefs, 
but they require no discussion or determination. For 
reasons heretofore stated, we conclude that the judg- 
ment of the trial court should be and hereby is reversed 
and the cause is remanded. All costs are taxed to 
plaintiffs. 

REVERSED AND REMANDED. 

Simmons, C. J., participating on briefs. 


In RE APPLICATION OF THE SKEEDEE INDEPENDENT 
TELEPHONE COMPANY, St. EDWARD, NEBRASKA. 
SKEEDEE INDEPENDENT TELEPHONE COMPANY, APPELLANT, 


v. FarM BUREAU ET AL., APPELLEES. 
87 N. W. 2d 715 


Filed February 7, 1958. No. 34308. 


1. Public Utilities. While the state may regulate with a view to 
enforcing reasonable rates and charges, it is not the owner of 
the property of public utility companies and is not clothed with 
the general power of management incident to ownership. 

2. Public Service Commissions. The Nebraska State Railway Com- 
mission has the duty to give full, adequate, and fair considera- 
tion to the claims of an applicant for rate increases. The 
applicant has the right to require that that be done. 

3. Public Service Commissions: Appeal and Error. On appeal 
to the Supreme Court from an order of the Nebraska State 
Railway Commission, while acting within its jurisdiction, the 
question for determination is the sufficiency of the evidence to 
prove that the order is not unreasonable or arbitrary. 

4. Public Utilities. A public utility is entitled to rates for its 
service that may normally be expected to yield a fair return 
upon the reasonable value of the property that is being used for 
the public convenience. 


APPEAL from the Nebraska State Railway Commission. 
Reversed and remanded. 


50 NEBRASKA REPORTS [Vou. 166 


Skeedee Independent Tel. Co. v. Farm Bureau 


O’Hanlon & O’Hanlon, for appellant. 
Earl Hasselbalch, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


Simmons, C, J. 

This is an appeal from an order of the Nebraska State 
Railway Commission granting in part, and subject to 
condition, an application of the Skeedee Independent 
Telephone Company for an increase in rates. The above 
parties will be referred to herein as the commission and 
the applicant. 

The applicant appeals. We reverse the order of the 
commission and remand. 

Applicant filed its application with the commission 
on August 7, 1956. Over 5 months later on January 
16, 1957, the commission set the matter down for public 
hearing at St. Edward, Nebraska, to be held on Jan- 
uary 29, 1957. Applicant filed an amended application, 
bringing fact and figure allegations to date, on January 
18, 1957. 

The application was based on the contention that 
substantially increased rates for telephone service were 
necessary to meet increased wage requirements of plant 
and traffic personnel, taxes, depreciation, and interest 
requirements on borrowed money, and to provide a rea- 
sonable return to investors. 

The hearing on January 29, 1957, appears to have 
taken most of the day. Eight days later on February 
6, 1957, the commission made a finding that it had con- 
sidered the application, filings, and evidence, and denied 
the application on the ground that the proposed rates 
were not in the best interests of the public. The com- 
mission made no findings of fact on any of the matters 
advanced by the applicant to sustain the increased 
rates. The hearing was before an examiner. There is 
no examiner’s report or recommendation shown. The 
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testimony given at the hearing was transcribed and sub- 
mitted to the commission and the applicant on April 
6, 1957, 2 months after the above denial order was 
entered. 

Rule 4.7 of the Rules of Practice and Procedure be- 
fore the commission (effective October 15, 1950), pro- 
vides for an examiner’s report and recommendation to 
be served upon the interested parties, and a 10-day 
period for parties to file and serve exceptions thereto. 
And: “If no exceptions are filed within ten days after 
the mailing of the Examiner’s report and recommenda- 
tion, the Commission will consider same and render its 
decision.” Obviously this rule was not observed by the 
commission. 

On March 1, 1957, the applicant moved for rehear- 
ing and reconsideration. No ruling on the motion ap- 
pears in the transcript. On April 15, 1957, the com- 
mission set the matter for rehearing at St. Edward on 
June 11, 1957. It was again heard before an examiner. 
The transcript of the testimony was certified by the re- 
porter on August 16, 1957. No examiner’s report or 
recommendation appears in the transcript. Nevertheless, 
the commission on July 2, 1957, entered an order re- 
citing that it had considered the application and the evi- 
dence adduced at the hearing and rehearing. It made 
no findings of fact on any matter advanced by the ap- 
plicant to sustain an increase of rates. 

It did find that the applicant should be authorized 
to increase its rates so as to produce an additional gross 
revenue of $2,539.02 “with which to increase employees 
wages” as set forth in exhibits offered by applicant. 
It authorized the increased rates to that extent, sub- 
ject to that condition, and otherwise denied the 
application. 

The applicant appeals from that order. 

A mere recital of this record is sufficient to show 
that the commission’s acts, violating its own rules made 
for its own proceedings and violating those rules made 
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by it for the protection of the rights of an applicant, 
were unreasonable and arbitrary. The applicant, for 
all this record shows, was accorded no hearing before 
the commission. The commission listened to no argu- 
ment (section 75-402, R. R. S. 1943); it made no finding 
of facts; it gave the applicant no reason for its action; 
and it provided no basis for a review of findings of fact. 

At the first hearing the applicant offered evidence 
of its financial position and its needs for more revenue 
to meet wage increases, increased maintenance items, 
some modernization of its system, interest payments, and 
returns to its investors. Those resisting the appli- 
cation did not challenge the correctness of the figures 
or conclusions. The resistance was premised on a 
drought in the agricultural region served by applicant, 
with its resultant economic recession and the conten- 
tion that subscribers should not be required to pay 
more for service due to the economic condition of the 
patrons, not the applicant. 

At the second hearing, applicant offered evidence that 
it had operated at a loss for three out of the first four 
months of 1957; that its rate of return on its invest- 
ment would be 1.61 percent and, on the proposed rates, 
3.17 percent. It offered evidence that the commission 
had approved rate applications of other companies al- 
lowing a return of in excess of 6 percent figured on 
the same base rate as that of the applicant, and had 
approved applications authorizing service charges as 
great or greater than those sought by applicant. Ap- 
plicant also offered evidence showing substantially in- 
creased cost of material items that go into maintenance, 
modernization, and extension of their system. Those 
resisting the application did not controvert those fig- 
ures in any way. 

The applicant offered evidence that the proposed wage 
increases would absorb from 65 to 70 percent of the 
anticipated increased total revenue. The commission 
allowed a rate increase sufficient to meet the require- 
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ment. It marked the funds as to be used for that pur- 
pose only. 

In doing so it invaded the province of management. 
It also denied applicant any relief on the other matters 
involved in the application. 

The order of the commission authorizing a limited 
rate increase, subject to the condition, in effect was an 
order fixing wage scales at the proposed rates set out 
in the applicant’s evidence as a foundation for its need 
of additional revenue. It in effect directed the pay- 
ment of that wage scale. It was the only item advanced 
by applicant that was not seriously resisted by those 
opposing a rate increase. 

We have been cited to no authority (and find none) 
which authorizes the commission to fix wage scales 
or direct expenditures of funds for a particular pur- 
pose. In State of Missouri ex rel. Southwestern Bell 
Telephone Co. v. Public Service Commission, 262 U. S. 
276, 43 S. Ct. 544, 67 L. Ed. 981, 31 A L. R. 807, it was 
held that “while the State may regulate with a view to 
enforcing reasonable rates and charges, it is not the 
owner of the property of public utility companies and is 
not clothed with the general power of management in- 
cident to ownership.” 

It is obvious that the part of the order conditioning 
the expenditure was unauthorized, unreasonable, and 
arbitrary. 

The effect of the order is to find that there was need 
for more revenue so that the applicant could increase 
its wage and salary payments. To that extent the com- 
mission accepted, at full value, the undisputed evidence 
of the applicant. 

Likewise the effect of the order is to find that there 
was no need for more revenue so that the applicant 
could meet the needs of its property for maintenance, 
betterments, and extension of service. Also that there 
was no need for more revenue to meet the applicant’s 
fixed charges such as taxes and interest. Also that 
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there was no need for more revenue to meet the pay- 
ment of an adequate fair return to its stockholders. As 
to these three areas of need, the evidence was unchal- 
lenged. The commission denied any relief to the appli- 
cant without an examiner’s report, without a hearing 
by the commission, and apparently without access to the 
transcript of the evidence. The evidence as to need for 
increased rates in these three areas is just as clear and 
convincing as it is in the area of need in wage and sal- 
ary increases. The duty of determining what conclusion 
should be made as to those matters rests upon the com- 
mission. ‘The commission has the duty to give full, 
adequate, and fair consideration to the claims of an ap- 
plicant for rate increases. The applicant has the right to 
require that it be done. 

Generally, the items advanced as a basis for a wage 
increase involve consideration of factual matters. As 
to those we express no opinion as to whether they should 
be considered as necessary in whole, in part, or at all. 
The commission should consider each of the several 
items and make findings of fact thereon. In that way 
if the applicant is dissatisfied, we, on appeal, may con- 
sider the matter in the light of the rule that: On ap- 
peal to the Supreme Court from an order of the Ne- 
braska State Railway Commission, while acting with- 
in its jurisdiction, the question for determination is the 
sufficiency of the evidence to prove that the order is 
not unreasonable or arbitrary. Chicago, B. & Q. R. R. 
Co. v. Keifer, 160 Neb. 168, 69 N. W. 2d 541. 

The evidence here does not meet that test. 

There is evidence here which, without dispute, dem- 
onstrates that the commission’s finding denying any rate 
increase applicable thereto was unreasonable and 
arbitrary. 

A public utility is entitled to rates for its service that 
may normally be expected to yield a fair return upon 
the reasonable value of the property that is being used 
for the public convenience. Marquis v. Polk County 
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Telephone Co., 100 Neb. 140, 158 N. W. 927; Omaha & 
C. B. St. Ry. Co. v. Nebraska State Railway Commis- 
sion, 103 Neb. 695, 173 N. W. 690. 

Here there is no question about the base determination 
of value of the property that is being devoted to public 
use. There is no question about the return that the 
rates required by the commission may normally be ex- 
pected to yield. There is no question about the amount 
that the applicant may be able to pay to its investors. 
There can be no question that it is not a fair return on 
invested capital. 

The order of the commission is clearly wrong. It is 
reversed and the cause remanded. 

REVERSED AND REMANDED. 


FRANCES GROSSE, APPELLEE, V. SIEGFRIED GROSSE, 
APPELLANT. 
87 N. W. 2d 900 
Filed February 7, 1958. No. 34321. 


1. Trial. A litigant is obligated to prepare for the trial of his 
case and to meet the issues thereof at the trial. If he fails 
in this respect he cannot be heard to complain. 


2. The law will not intervene to assist a litigant who has 
not exercised due diligence to prevent the result of which he 
complains and which is attributable to his own neglect. 

3. It is the policy of the law to afford a litigant an 


opportunity to prosecute or defend his case in court. If he 
has had this privilege and deliberately or negligently does not 
avail himself of it he cannot have another or further trial 
of the case. 

4, Evidence. A litigant should not be permitted to cross-examine 
a witness on a matter foreign to the scope of his direct 
examination. 

5. Evidence: Appeal and Error. A ruling of the trial court in 
regard to the scope of cross-examination will be sustained unless 
it is an abuse of the discretion accorded the court. 

6. Evidence. The receiving in evidence of a copy of an instrument 
as secondary evidence is erroneous in the absence of proof 
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that the original was in fact executed, that it is not available, 
and that the offered instrument is a true copy thereof. 


APPEAL from the district court for Johnson County: 
ViRGIL FaLLoon, Jupce. Affirmed as modified. 


Philip F. Nestor and Ginsburg, Rosenberg & Ginsburg, 
for appellant. 


Robert S. Finn and Dwight Griffiths, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


BosLAuGH, J. 

The subject of this litigation is a divorce, settlement 
of property rights, and statutory allowances. Appellee 
by an amended petition presented in substance these 
matters: The parties were married August 31, 1928. 
Their legal residence was Johnson County. The two 
children of the parties have attained more than legal 
age. Appellee has been faithful to and performed her 
marital and maternal obligations toward appellant and 
the children of the parties. Appellee has performed 
without assistance the duties of caring for the household 
of the parties in a proper manner and has for a period 
of about 24 years assisted appellant in the operation of 
the business managed by him by performing office work, 
keeping books containing the records of the business, 
waiting on customers, and frequently doing the char- 
acter of work that a male employee would have done in 
connection with the business. Appellee contributed as 
much effort and service as appellant did in the acquisi- 
tion and accumulation of the property owned by the 
parties to this cause. Appellant has, in disregard of his 
obligations to appellee, indulged in cruel and inhuman 
conduct, both physical and mental in character, toward 
appellee. Specifically, appellant on the evening before 
Mother’s Day about 3 years before the commencement 
of this action, on Labor Day about 2 years before this 
case was instituted, and on January 11, 1957, assaulted, 
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struck, beat, wounded, and injured appellee. The mental 
cruelty inflicted by appellant on appellee consisted of 
profane and abusive language, unnecessary display of 
jealousy without reason therefor, untruthful charges of 
improper conduct of appellee, the absenting of appellant 
from the home of the parties especially at night and his 
irregular times of return, sullenness, and complete dis- 
regard by appellant for the home life of the parties. 
Appellant, after each of the first two assaults and beat- 
ings inflicted upon appellee as stated above, importuned 
her forgiveness and appellant made promises he would 
not again be unkind or cruel to her. Appellant begged 
appellee to remain in the home and continue as his wife. 
Appellee on each occasion accepted the request of ap- 
pellant and his representations and promises of good 
behavior as sincere. She relied thereon, remained in 
the home of the parties, and resumed and continued to 
live with appellant as his wife. Misconduct of appellant 
toward appellee caused her to become disabled in body 
and mentally ill with the result that she could no longer 
continue as the wife of appellant. The parties by their 
joint efforts since their marriage accumulated and ac- 
quired real and personal property of the value in excess 
of $100,000. Appellee asked the court to award her an 
absolute divorce, an equitable property settlement, and 
statutory allowances. 

The answer of appellant to the amended petition of 
appellee admitted the marriage and residence of the 
parties as stated by her and that they were not the 
parents of any child of less than legal age. Appellant 
alleged appellee had been guilty of the same misconduct 
toward him as she had charged against him. He said 
she had a violent and ungovernable temper, had on many 
occasions attempted to inflict injury on the body of 
appellant by beating and hitting him with various ob- 
jects, and had forced him to protect himself from an 
assault by her. He charged that appellee had been 
quarrelsome and abusive; that she had made untrue 


58 NEBRASKA REPORTS [Vou. 166 


Grosse v. Grosse 


accusations concerning the conduct of appellant without 
provocation or basis of fact; and that appellee had fre- 
quently indulged in excessive use of alcoholic liquors 
to the embarrassment, concern, and anguish of appel- 
lant. The facts pleaded, asserted the appellant, pre- 
cluded appellee from a divorce or any equitable relief. 

The contents of the cross-petition of appellant are not 
required to be recited because no evidence was offered 
at the trial in support thereof. 

The reply of appellee denied the affirmative allega- 
tions of the answer of appellant except the admissions 
therein. 

The trial of the case resulted in a decree in favor of 
appellee, the settlement of the property rights of the 
parties, an award of property and alimony to appellee, 
and an allowance of compensation for her counsel. A 
motion for a new trial made by appellant was denied 
and he by this appeal contests the correctness of the 
judgment of the trial court. 

Appellant was not present nor did he offer his testi- 
mony in any manner at the trial of the case. He was 
represented by counsel and they participated for appel- 
lant in the trial by making a statement at the commence- 
ment thereof, making objections to evidence offered by 
appellee, cross-examining the witnesses presented by 
her, entering into stipulations, and calling and examining 
a witness on behalf of appellant. There was no objection 
by appellant as to the time of the trial and no applica- 
tion by him for a delay or postponement of the time of 
the trial of the case. His absence from and nonpartici- 
pation personally in the trial were deliberate and with 
knowledge of all pertinent facts. His counsel in the 
statement made at the opening of the trial stated, ac- 
cording to a showing contained in the record, that ap- 
pellant would probably not appear and would probably 
not offer any evidence in support of his answer and 
cross-petition because he did not wish to embarrass his 
wife by presenting evidence in support of his allega- 
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tions. Counsel for appellant then stated that he as- 
sumed that since the evidence would not be contradicted 
by appellant, the appellee would be awarded a divorce. 

Appellant, after the district court had rendered a 
judgment in the case adverse to him, made application 
for leave to withdraw his rest made at the conclusion 
of the trial and for permission to produce additional 
evidence. The reason given by him for not presenting 
all the evidence he had at the trial was that he was in- 
duced to refrain in that respect because he was im- 
properly influenced by appellee. He asserted he had evi- 
dence to establish the statements of his pleading but 
he did not present it at the trial because of representa- 
tions and assurances made to him by his wife that if 
he would not appear or produce evidence of his alleged 
defense and cross-action, she would effect a reconcilia- 
tion with him but if he did there would be no possibility 
of a reconciliation of the parties. He said these were 
made to and did induce him not to personally appear 
and participate in the trial and that appellee intended not 
to honor the promises, representations, and assurances 
previously given him but that she intended to and did 
defraud him. Immediately after judgment in the case 
was rendered appellee refused to permit appellant to 
be in her presence and advised him that she would have 
nothing to do with him in the future. 

The trial court denied the leave and permission re- 
quested by appellant. He raised the alleged miscon- 
duct of appellee at the trial in his motion for a new 
trial of the case. The motion was overruled. Appellant 
made a showing and offers of proof tending to establish 
the promises, assurances, and representations alleged 
to have been made by appellee in this regard but he 
was not in any way corroborated. She denied the claims 
of appellant. Appellee presented evidence of numerous 
persons that appellant had stated to each of them that 
he did not intend to and would not attend the trial of 
the case. Appellant complains of the denial by the court 
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of his application for permission to withdraw his rest 
and produce additional evidence in the case and the 
denial of his motion for a new trial as constituting pre- 
judicial error. 

Kasai v. Kasai, 160 Neb. 588, 71 N. W. 2d 105, was 
an action for divorce. The defendant therein was the 
husband of the plaintiff. He was represented by counsel, 
filed an answer and cross-petition, and he and his counsel 
were present in court on the morning of the day the 
case was to be tried. He caused his attorney to with- 
draw his appearance and defendant withdrew his an- 
swer and dismissed his cross-petition. At the request 
of the attorney for the wife it was expunged from the 
record. The wife was granted a divorce and property 
was awarded her as she claimed in her petition. The 
defendant within 6 months made an application in the 
case to have the judgment set aside because, as he 
alleged, it was obtained by the fraud of the wife and 
by perjured testimony. The parties had negotiated the 
day of the judgment before it was rendered. They 
disagreed as to what was said. The court denied the 
application of the husband. It is related in the opinion: 
“There is no corroboration whatever for defendant’s 
story. All later circumstances tend to support the one 
told by plaintiff. For example, the decree entered on 
the very day of the alleged promise quieted title to all 
the property in plaintiff. This was contrary to what 
plaintiff had promised if defendant’s story is true * * *. 
Where a default has been regularly entered, as it was 
in this case, it is largely within the discretion of the 
trial court to say whether the defendant shall be per- 
mitted to come in afterwards and make his defense and, 
unless an abuse of discretion is made to appear, this 
court will not interfere.” 

The reason given by appellant at the commencement 
of the trial for his personal nonappearance was that he 
“did not wish to embarrass plaintiff by offering evidence 
in support of his allegations.” This is the only reason 
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he assigned therefor until after the judgment was ren- 
dered. The following statement from the case above 
quoted is appropriate here: “Defendant’s statement that 
plaintiff's reason for promising to pay him $10,000 to 
withdraw was her desire to avoid a scandal questions it- 
self when it is remembered that he had already filed in 
the clerk’s office, open to public inspection, his cross- 
petition containing all of the scandalous material that 
he relied upon and there was no way she could have 
been relieved of scandal.” 

If an issue of fact exists in a pending case, a litigant 
must anticipate that his adversary will produce proof to 
establish the averments of his pleading and that he 
desires to obtain and keep what he has asked the court 
to give him. The litigant may not deliberately with- 
hold proof he has or knows of and take his chances on a 
favorable result until an adverse judgment has been 
rendered against him and then successfully seek a 
further trial of the issue. It is the policy of the law to 
give every litigant an opportunity to prosecute or de- 
fend his case in court. If he has had an opportunity to 
do this and deliberately or negligently does not avail 
himself of it, he cannot obtain a retrial or a further 
hearing in the case. The law will not generally inter- 
vene to assist a litigant who has not exercised due dili- 
gence to prevent the results of which he complains and 
which were attributable to his own fault or negligence. 
This court said in Davies v. DeLair, 148 Neb. 395, 27 
N. W. 2d 628: “But there must be an end to litigation 
and therefore there is an obligation on the part of liti- 
gants to prepare for the trial and to be ready to meet 
the issues when tried and if they fail to do so they can- 
not later be heard to complain.” See, also, Secord v. 
Powers, 61 Neb. 615, 85 N. W. 846, 87 Am. S. R. 474; 
Kielian v. Kent & Burke Co., 131 Neb. 308, 268 N. W. 
79; Roberts v. Roberts, 157 Neb. 163, 59 N. W. 2d 175. 
The character of the case and the primary relief sought 
were the antithesis of reconciliation. The conduct of 
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appellee in prosecuting the case was a warning to appel- 
lant which he could disregard only at his peril that 
appellee had no desire for or intention of a reconcilia- 
tion. The court did not abuse its discretion in denying 
appellant leave to withdraw his rest or in deciding that 
appellee was not guilty of misconduct in the trial of the 
case. 

It is argued by appellant that the trial court was 
wrong in excluding the interrogatories propounded by 
appellant to appellee and the answers thereto made by 
her. There were 10 interrogatories. Appellee answered 
several of them and she timely filed written objections 
to each of the unanswered interrogatories. Appellant 
offered in evidence the interrogatories and the answers 
to the ones to which appellee responded. Appellee ob- 
jected that the use of interrogatories is limited by stat- 
ute, that the offer was improper because appellee was 
present, that she had been examined and cross-examined, 
and that she was available for any further proper ex- 
amination. Whereupon counsel for appellant stated to 
the court: “My purpose in offering the interrogatories 
was that there were ten interrogatories, and she saw 
fit to answer only six of them.” Counsel for appellee 
then advised the court that appellee had filed objec- 
tions to the interrogatories not answered and the ob- 
jections had not been heard or decided. The court ex- 
cluded the offer made by appellant. The testimony of 
appellee when she was examined and cross-examined 
agreed with the answers she gave to the interrogatories 
to which she responded. The conclusion is justified that 
the purpose of the offer was to cross-examine appellee 
concerning the unanswered ones. This would not have 
been proper procedure. Section 25-1267.37, R. R. S. 
1943, provides in part that answers to interrogatories to 
which objections are made shall be deferred until the 
objections are determined. Appellant could have ex- 
amined appellee as a witness on any pertinent subject. 
In any event the record in this case fails to indicate that 
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appellant suffered any prejudice because the offer was 
rejected. 

Appellant complains that the trial court unduly re- 
stricted the cross-examination of appellee. The basis 
of this is that the court sustained objections to inquiries 
made of appellee during the cross-examination concern- 
ing conversations between appellant and appellee relat- 
ing to the subject of a reconciliation of the parties. The 
objections were that it was not cross-examination be- 
cause the inquiries had no relation to the direct examina- 
tion of the witness; that they concerned no issue in the 
case; and that they were not competent, relevant, or 
material. There was no mention of the subject of the 
inquiries during the direct examination of the witness 
and consequently the objection on that ground was 
valid. Appellant says in argument that appellee said 
she had no conversation with appellant after the inci- 
dent of January 11, 1957. This is an inaccurate esti- 
mate of her testimony. What she said was that there 
was no conversation by the parties concerning the inci- 
dent of January 11, 1957, after it happened and not that 
they had not conversed at all after that event. There 
was no statement in or any issue of reconciliation made 
by the pleadings in the case. Abuse of discretion by 
the trial court in its action in this respect does not ap- 
pear from the record. It was not permissible for appel- 
lant to pursue a collateral matter as a basis of subse- 
quent contradiction or impeachment of the witness. The 
opinion in Griffith v. State, 157 Neb. 448, 59 N. W. 2d 
701, declares: “If a witness is cross-examined on a 
matter collateral to the issue he cannot as to his answer 
be subsequently contradicted by the party putting the 
question. * * * The trial court in this instance strictly 
observed and properly applied the rule of practice that 
a party should not be permitted to cross-examine a wit- 
ness as to a matter foreign to the scope of his direct 
examination. * * * The rule of strict cross-examination 
has been adopted and is in force in this state. The rul- 
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ing of the trial court in regard to the scope of cross- 
examination will be sustained unless it is an abuse of 
discretion.” Appellant was not unduly restricted in the 
examination of appellee in the respect urged by this 
assignment. 

It is asserted by appellant that there was error in 
the action of the court in refusing the offer in evidence 
of a document referred to in the record as “Schedule 
C.” It is said, but not otherwise verified, that this was 
a part of a copy of the 1956 income tax return of the 
Grosse Produce Station. Schedule C did not purport to 
be an original instrument. It was unsigned. The orig- 
inal was not accounted for or shown not to be available. 
There was no proof that if there was an original it was 
executed by any person. These matters were likewise 
true as to the alleged instrument or document of which 
Schedule C was said to be a part. The hypothesis of 
appellant is that the instrument offered was admissible 
because the inquiry propounded the witness was: “You 
supplied those figures to your husband, didn’t you?” 
Her answer thereto was: “Yes, they look familiar.” 
The witness first saw the instrument when it was shown 
to her in the course of her examination. She testified 
that she did not recognize or identify the figures con- 
tained in the instrument as any within her knowledge, 
that she could not say she knew that they were cor- 
rect, and that she had never seen the 1956 income tax 
return made by the Grosse Produce Station. The offer 
was secondary evidence without compliance with the 
legal foundational requirements. These were recorded 
in National Fire Ins. Co. v. Evertson, 153 Neb. 854, 46 
N. W. 2d 489, as follows: “The receiving in evidence 
of a copy of a written agreement as secondary evidence 
is erroneous in the absence of proof that the original 
was in fact executed, that the original is not available, 
and that the offered instrument is a true copy thereof.” 
See, also, Powell v. Anderson, 147 Neb. 872, 25 N. W. 
2d 401. The foundation was not sufficient to require the 
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court to receive in evidence the instrument designated 
“Schedule C.” 

The specifications of the motion of appellant for a 
new trial discussed by him on this appeal have each 
been considered and disposed of in the foregoing. The 
other assignments of the motion have been considered 
in connection with the contents of the record. This 
appeal must be considered and decided de novo upon 
the record by this court without being influenced by the 
findings or action of the trial court. The conclusion 
on this phase of the appeal is that the action of the trial 
court is correct in refusing to grant appellant a new 
trial of the case. Jensen v. John Hancock Mutual Life 
Ins. Co., 145 Neb. 409, 16 N. W. 2d 847, was an action for 
a new trial because of alleged newly discovered evidence. 
The court appropriately remarked therein: “Applica- 
tions for a new trial are entertained with reluctance 
and granted with caution, because of the manifest in- 
justice in allowing a party to allege that which may 
be the consequence of his own neglect in order to defeat 
an adverse verdict * * *.” 

The primary objective of this litigation was to ob- 
tain an adjudication divorcing appellee as the wife of 
appellant. The record contains a considerable volume 
of evidence attributing serious misconduct and inex- 
cusable omissions of appellant in support of the charge 
and conclusion of extreme cruelty inflicted by him upon 
appellee. This court is relieved from an extensive and 
detailed recital in this regard because there is no issue 
on this appeal that the award by the district court of 
an absolute divorce is not sustained by the evidence. 
A reference to the proof as to three incidents will be 
sufficient on this phase of the case. The substance 
concerning these as related by appellee at the trial 
July 8, 1957, is as follows: 

The first occurred 4 years ago on the Saturday night 
before Mother’s Day. The parties had worked at their 
place of business that day and until about 11 p. m. 
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They drove around in their automobile for a time be- 
fore going home. When they arrived there and were 
closing the garage doors appellant without warning 
struck appellee. She got away from him and reached 
the outside door of the home. Appellant grabbed her, 
threw her out into the yard, and injured her so that 
she could not get up from where she was prostrate on 
the ground. Appellant left her and entered the home 
but soon returned to where she was and demanded 
that she get up, stating to her that she was not hurt. 
When she did not respond to his command he kicked 
her. He left her a second time and went into the 
house. Later he returned and helped her up. She had 
a fractured collar bone and bruises. She was taken to 
a doctor the next morning where she was examined 
and an X-ray was taken. She was assisted during her 
recuperation period of 6 weeks by a doctor and a neigh- 
bor, Mrs. Suhr. 

The second of the incidents referred to above hap- 
pened 2 years ago last Labor Day when the parties 
were returning from a fishing trip and when they were 
about a mile from Tecumseh. Their wedding anniver- 
sary was the day before. Appellant purchased for ap- 
pellee a deep fryer at Auburn about a week before 
which he had been promising to do for some 10 years. 
Appellee did not show much interest in the gift. He 
remarked as they were driving along the road that she 
did not like her present. She replied that she would 
have liked it better if he had bought it at Tecumseh 
where they lived and were in business. He brought 
the automobile to a stop and said: “That’s it,” and struck 
her. She got out of the car. He came after her. She 
had a flashlight in her hand and she hit him with it. 
She walked home a mile west and a mile north. He 
attempted to overtake her. She was fearful of further 
violence and injury and to avoid him she got under a 
fence and hid. She suffered a black eye, a substantial 
cut on the back of her head 2 or 3 inches in length, 
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and bruises from the violence of appellant on that occa- 
sion. The cut on her head bled profusely. She had 
blood on her head, face, and clothing. Her hair was 
matted with blood. Mrs. Suhr, her neighbor, came to 
the home of appellee and assisted her. She washed 
off the blood, cut the hair from around the wound on 
her head, and administered medication. It required 
3 or 4 weeks for appellee to recover from her injuries. 
During that time she did not leave the home. 

Appellant after each of the attacks he made on ap- 
pellee as above related importuned and begged her to 
forgive him and he assured her he would not hit or 
wrong her again. She believed, relied upon, and ac- 
cepted what he said as sincere and because thereof 
she continued to live with him as his wife. 

The last of the three incidents was on the night of 
January 11, 1957, in their home. Appellant left the 
home after the evening meal. Appellee finished her 
household duties and retired. She was asleep when he 
returned in the early hours of the morning. The noise 
he made awakened her. She arose and went to the 
room where he was. She was greeted with a motion 
like he was going to strike her. When she came to 
she was on the davenport covered with blood and ap- 
pellant was on the floor with a pan of water washing 
up blood which had flowed from her injuries. The 
room was a large one, 18 feet square. The davenport 
was on the east. There was a table in the center of 
the room. She found her upper denture in the north- 
west corner of the room, fractured in pieces. Her watch 
was on the floor under the table in the center of the 
room and it had stopped at 1:20 am. She was knocked 
unconscious. She had a large cut on the front of her 
head slightly to the right and just above the hairline. It 
was about 3 inches long and quite deep. Her right eye 
was black and the left side of her face mutilated down 
into her neck. The left eye was full of blood. The 
left side of her face became black and swollen. She 
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suffered a severe injury to her cheekbone. Appellant 
left her in that condition and went-to bed. She did 
what she could to care for herself. Mrs. Suhr came to 
the home of appellee and assisted in caring for her. 
She consulted a doctor and a dentist repaired her den- 
ture. Appellee did not leave her home for 5 weeks 
because of her injuries. She testified it was habitual 
with and characteristic of appellant not to threaten vio- 
lence or to give warning before striking her. 

Appellee was abundantly corroborated by her neigh- 
bor, Mrs. Suhr, the doctor, and the dentist. The parties 
did not associate after January 11, 1957, as husband 
and wife. Appellee refrained from taking legal action 
at once because her son and his family were coming 
home for a last visit before he was to leave for over- 
seas duty as a member of the United States Air Force. 
The separation was effectuated February 19, 1957, and 
on that date this litigation was commenced. The evi- 
dence sustained the adjudication of the district court 
awarding appellee an absolute divorce from appellant. 

The parties were without property at the time of their 
marriage. The acquisitions and accumulations of prop- 
erty that have been made during the almost 29 years of 
the marriage were the result of the labor, effort, and 
contributions of each of them. There are variations in 
the estimate of the value of the different parts of the 
property. The appellee does not seek to have the award 
made to her in the settlement of the property matters 
by the trial court disturbed. She asks that the judgment 
be affirmed by this court except she seeks a determina- 
tion of the ownership of the crops growing on the 240- 
acre farm awarded to her at the time the judgment 
was rendered in this case. Appellant contests the award 
made appellee as too much. A review by this court con- 
vinees that the findings and conclusion of the district 
court in making division of the property between the 
parties and in awarding alimony to appellee are just 
and equitable and they are adopted and made the find- 
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ings and conclusion of this court except the judgment 
should be and it is modified to provide that appellee 
shall have and enjoy as her property the crops growing 
on the land awarded to her at the time the judgment 
was rendered or the proceeds of them in the event they 
have been disposed of or converted. The judgment 
should be and it is affirmed as modified. Allowance 
should be and is made as compensation for the services 
of counsel for appellee in this court in the amount of 
$1,000 which should be and it is ordered to be taxed 
as a part of the costs, and all costs in this court are taxed 
against appellant. 
AFFIRMED AS MODIFIED. 


DoNnaALD S. DARGUE ET AL., APPELLEES, V. ERNEST CHAPUT 
ET AL., APPELLANTS. 
88 N. W. 2d 148 
Filed February 14, 1958. No. 34281. 


1. Fraud. Fraud is never presumed, but must be clearly proved 
in order to entitle a party to relief on the ground that it has 
been practiced on him. 


2. Direct evidence is not essential to establish fraud. It 
may be inferred from circumstances; but such inference must 
not be guesswork or conjecture, but the ranonal and logical 
deduction from the circumstances proved. 

3. The intent or good faith of the person making false 


statements is not in issue in such a case. 

4, Vendor and Purchaser: Fraud. As between vendor and pur- 
chaser, where material facts and information are equally ac- 
cessible to both, and nothing is said or done which tends to 
impose on the purchaser or to mislead him, the failure of the 
vendor to disclose such facts does not amount to actionable 
fraud; but where such facts are known by the vendor and he 
knows them to be not within reach of the reasonably diligent 
attention, observation, and judgment of the purchaser, and they 
are such as would readily mislead the purchaser as to the 
true condition of the property, the vendor is bound to disclose 
such facts. 

5. Principal and Agent: Fraud. A principal who authorizes an 
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agent to conduct a transaction for him, intending that the agent 
shall make representations to another in the course of it which 
the principal knows to be untrue, is liable for such misrepre- 
sentations as if he himself had made them intentionally; if, 
although he does not intend that the agent shall make mis- 
representations, he should know that the agent will do so, the 
principal is liable as if he himself had made them negligently. 
6. Fraud: Damages. In such cases the measure of damages is 
generally the difference in value between the article or thing 
purchased if it had been as represented and its actual value. 
7. Fraud. A right of action for fraud may be waived. Thus, 
while the defrauded party may retain what he received, stand 
to his bargain, and recover for the loss occasioned by the 
fraud, he cannot do so where, having full knowledge, he does 
an act indicating his intention to waive the fraud. 
It is, however, difficult and perhaps hazardous to 
formulate or to apply general rules as to what will constitute 
such a waiver, and each case in which the question arises must 
be considered and disposed of on its own special facts, the 
underlying question being one of intent. 
Accordingly acts in affirmance of the contract amount 
to a waiver of the fraud only where they are done with full 
knowledge of the fraud and of all material facts and with the 
intention clearly manifested of abiding by the contract and 
waiving all right to recover for the deception. 


AppEAL from the district court for Sarpy County: 
JouN M. Dierks, Jupce. Affirmed. 


Victor H. Schmidt, for appellants. 
Neely, Otis & Neely, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENKE, J. 

This is an appeal from the district court for Sarpy 
County. It involves an action instituted therein on July 
24, 1956, by Donald S. Dargue and Garnet A. Dargue 
against Ernest Chaput and Angelyn Chaput for the pur- 
pose of rescinding a contract entered into by the plain- 
tiffs with the defendants for the purchase of a residen- 
tial property located at 8525 Bellevue Boulevard in 
Sarpy County, Nebraska. The grounds alleged as a 
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basis for rescinding are that plaintiffs were induced to 
enter into the contract by the fraudulent misrepresen- 
tation and concealment of certain facts relating to the 
condition of the property purchased. 

“A party who has been induced to enter into a con- 
tract by fraud has, upon its discovery, an election of 
remedies. He may either affirm the contract and sue 
for damages or disaffirm it and be reinstated to the posi- 
tion he was in before it was consummated.” Russo v. 
Williams, 160 Neb. 564, 71 N. W. 2d 131. 

Trial was had and on January 9, 1957, the trial court 
rendered its decision which denied plaintiffs the re- 
scission they had asked for. In view of the evidence 
adduced at that hearing the trial court was justified in 
doing so in view of our holding in Russo v. Williams, 
supra. Therein we quoted with approval the following 
from 66 C. J., Vendor and Purchaser, §§ 476 and 477, 
pp. 824 and 825: “If the purchaser has knowledge of 
the grounds upon which he is entitled to rescind, an 
unreasonable delay upon his part, especially if accom- 
panied by such change of circumstances as makes it 
impracticable for him to place the vendor in statu quo, 
* * * prevents him from exercising his right to rescind. 
Even where time is not of the essence of the contract, 
a purchaser may still lose his right to rescind by delay- 
ing action to a time, which, under the circumstances, 
is unreasonable. * * * The question whether laches exists 
in a particular case depends upon its own peculiar cir- 
cumstances and is addressed to the sound discretion of 
the court, the question of the unreasonableness of the 
delay depending largely upon the nature of the prop- 
erty in the particular case.” 

However, the trial court did not thereupon dismiss 
plaintiffs’ action but granted them 60 days in which to 
amend their pleadings to state a cause of action in fraud 
for damages. This was in accordance with our holding 
in Russo v. Williams, supra, under the principle that: 
“It is the practice of courts of equity, when they once 
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have obtained jurisdiction of a case, to administer all 
the relief which the nature of the case and the facts de- 
mand, and to bring such relief down to the close of the 
litigation between the parties.’ (Herrin v. Johnson 
Cashway Lumber Co., 153 Neb. 693, 46 N. W. 2d 111.)” 
The plaintiffs filed a second amended petition on March 
7, 1957, seeking recovery of damages because of fraud. 

In their second amended petition, on which the cause 
was tried, the plaintiffs alleged that: 

“In the showing of said premises and endeavoring to 
effect a sale, nothing whatsoever was said to the plain- 
tiffs, or either of them, by defendants or by the agent 
of the defendants, Joseph M. Morgan, to effect that 
said house was built on ground incapable of supporting 
it, nor was there at any time prior to August 20, 1955, 
any evidence patent and available to the plaintiffs that 
the said house was not structurally sound and in good 
condition. Moreover, said agent agreed specifically that 
the house was to be finished in a manner of good work- 
manship. The plaintiffs believed the statements and 
representations of said agent as aforesaid to be true and 
relied upon them and as a result of the same were in- 
duced to purchase the property. * * * 

“Plaintiffs further allege that the aforesaid house was 
constructed without there being provided adequate drain- 
age, in the form of drainage tile or otherwise, of the 
front, or west, yard of the premises. As a result of this 
inadequacy, water has been allowed to pocket in front 
or to the west of the west basement wall, causing a 
continual settlement of the fill in front of it and ex- 
erting upon it a pressure accentuating the eastward 
tipping of the east wall as it settles on inadequate ground 
support. * * * 

“Plaintiffs further allege that defendants at all times 
referred to had full knowledge of all the facts that 
lead to the ultimate conclusions: (1) That the foundation 
of the house rested on filled earth, or on earth of in- 
sufficient bearing value to support the load of the house 
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in violation of good building practices, and (2) that the 
front, or west yard of the house was provided with in- 
adequate drainage to the end that water was allowed to 
accumulate in the fill lying to the west of the west 
basement wall exerting a pressure upon said wall and 
upon the house in general to the end that it was tipped 
and is still being tipped to the east, all in violation of 
good building practices. Defendants intentionally, wil- 
fully and fraudulently withheld and concealed said in- 
formation from the plaintiffs for the express purpose of 
deceiving and defrauding them. * * * 

“Plaintiffs further allege that had the defendants 
Chaput not made the representation that the house would 
be finished in a manner of good workmanship as afore- 
said and had the plaintiffs known that the house had 
been built on filled ground or on ground inadequate to 
support it or that ground water to to (the) west would 
be allowed to exert an undue pressure on the west wall, 
they would not have purchased said premises. Plaintiffs 
relied upon said representations and without knowl- 
edge to do otherwise acted upon them to their damage.” 

Trial was had on the action for damages. On May 27, 
1957, the trial court rendered a judgment for the plain- 
tiffs in the sum of $4,287.50 with interest at 6 percent 
from June 10, 1955. Defendants filed a motion for new 
trial and, from the overruling thereof, perfected this 
appeal. 

Appellees, Donald S. Dargue and Garnet A. Dargue, 
are husband and wife. We shall herein refer to them as 
the Dargues and to Donald S. Dargue individually as 
Dargue. Appellants, Ernest Chaput and Angelyn 
Chaput, are husband and wife. We shall herein refer to 
them as the Chaputs and to Ernest Chaput as Chaput. 

Sometime in 1948 the Chaputs bought a home located 
at 8521 Bellevue Boulevard in Sarpy County, Nebraska. 
This home was on a 94%-acre tract of wooded and pas- 
ture land lying east of and adjacent to Bellevue Boule- 
vard. The Chaputs purchased the entire tract. Belle- 
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vue Boulevard is a surfaced street and will hereinafter 
be referred to as the boulevard. The Chaputs established 
a road across this tract. The road is located just south 
of their residence at 8521 Bellevue Boulevard and runs 
east from the boulevard. They named it Chaput Drive. 
The 914-acre tract extended south of Chaput Drive on 
the boulevard for a distance of 175 feet. In 1954 the 
Chaputs decided to improve the area south of Chaput 
Drive as it faces the boulevard and, for that purpose, 
divided it into two lots each 87144 feet wide as they 
front to the west on the boulevard, and 150 feet in depth 
from the boulevard toward the east. 

Chaput contacted Norris L. Keenan, a building con- 
tractor who lived in the neighborhood, in regard thereto. 
Chaput had roughly sketched out plans of the kind of 
houses he wanted built on these two lots from plans he 
had borrowed from a neighbor. These he presented to 
Keenan. Keenan then caused drafts to be drawn of 
floor plans of a house in accordance with Chaput’s sug- 
gested ideas and, based thereon, submitted specifications 
and a bid for the construction thereof. Chaput ac- 
cepted Keenan’s bid. On November 4, 1954, Chaput and 
Keenan entered into a written contract for the construc- 
tion of a house in accordance therewith at 8523 Belle- 
vue Boulevard, which is the lot immediately south of 
Chaput Drive. 

After Keenan had started construction of this house 
Chaput and Keenan testified they entered into an oral 
agreement to construct a house on the south lot, identi- 
fied as 8525 Bellevue Boulevard, based on the same floor 
plans, specifications, and bid as used in connection with 
8523 Bellevue Boulevard. This was sometime in Jan- 
uary 1955. The construction of this house began in 
either January or February of 1955 and was, for all 
practical purposes, completed by June 10, 1955, on which 
date the Dargues entered into a written agreement with 
the Chaputs for the purchase thereof. The sale was con- 
summated through Joseph M. Morgan, a real estate 
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broker of Bellevue, Nebraska, with whom the Chaputs 
had listed the property for sale. Before buying the 
house Dargue made a thorough inspection thereof. 

The house constructed is a one-story bungalow type. 
It is in about the center of the lot from north to south 
and faces west toward the boulevard. It is some 40 
feet from the surfaced area thereof, being about 25 feet 
from the boulevard itself. It has a full basement which 
is constructed with cement block walls and has a rear 
walkout door to the east. The main floor of the house, 
which rests on the basement walls, is some 3 or 4 
feet below the level of the surfaced part of the boulevard. 
The garage is attached to and located at the north end 
of the house. The width of the front of the house is 42 
feet, the garage 14 feet. A driveway leads from the 
garage west to the boulevard. The areas all around the 
house were filled to adjust to this construction, the area 
west of the house being filled in so as to slope down 
from the boulevard. The filled ground was landscaped 
and contoured so any water coming onto the surface 
thereof would flow east from the area north of the 
driveway and south and east from the area south of the 
driveway and west of the house. 

The Dargues moved into the house in the early part 
of July 1955. Sometime between August 20 and 25, 
1955, the Dargues noticed a thin vertical crack ap- 
pearing in the north wall of the house at a point some 
short distance west of the northeast corner thereof. 
Dargue immediately notified Chaput thereof. Chaput 
thereupon contacted Keenan who immediately inspected 
this condition. The crack widened, particularly at the 
top of the wall. After some 4 months it was about 
114 inches wide at the top and wide enough to permit 
a person’s hand to be inserted therein. Chaput and 
Keenan conferred on what to do. Winter was coming 
on so they did not think it advisable to try and repair 
the wall then, especially not before the condition causing 
the crack had been eliminated. Chaput and Keenan 
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could not agree as to what should be done to eliminate 
the cause, each having his own ideas in that regard. 
Keenan advocated the construction of cement pylasters 
against the outside of the east wall just below the filled- 
in grade line. These were put in in October 1955. 
Chaput advocated reinforcing the east wall by the use 
of rods under the basement floor welded to a 3 x 4 inch 
steel beam, 20 feet long, placed therein in cement paral- 
lel to the east, which rods would be run through holes 
in steel plates lodged against the outside of the east 
wall just below the filled-in grade line and tightened 
by the use of nuts placed on the ends thereof. This was 
done in November 1955. Thereafter, in the latter part 
of March and the first week of April 1956, the north- 
east corner of the cement block wall that was above the 
ground level was replaced for a distance of some 20 
feet to the south and 6 feet to the west of the north- 
east corner. The floor in the northeast corner of the 
basement was also repaired. These safeguards and cor- 
rective measures were apparently taken on the theory 
that the crack in the north wall was caused by a settling 
of the foundation of the house at the northeast corner 
thereof. While this was true, it was not the primary 
cause thereof. This is evidenced by the fact that new 
vertical cracks started to appear therein shortly after 
the wall was repaired. They appeared not only in the 
north wall just west of where the first crack had been 
but also in the south wall of the house. We have herein 
only referred to the damage to the house as it appeared 
in the outer walls. Similar cracks appeared at various 
places in the house and caused substantial damage 
thereto. 

The Dargues had an expert in this field check the 
house. He came to the conclusion that the damage was 
primarily being caused by lateral pressure on the west 
wall of the basement, resulting from water pressure 
thereon, which was causing the frame structure of the 
house to tip and thus place eastward or outward pres- 
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sure on the top of the east wall and causing it to tilt 
outward. It was his opinion that this pressure primar- 
ily caused the damage to the house. The Chaputs also 
had an expert examine the premises and while he also 
came to the conclusion that water pressure was causing 
the damage he was of the opinion it resulted from pres- 
sure on the west side of the east wall below the basement 
floor. It was his theory that water coming against 
the west wall would seep under it and then move east 
under the basement floor until it reached the east wall 
and cause pressure thereon. While these experts dis- 
agreed as to where the pressure that was causing the 
damage was being exerted both agreed that it was being 
caused by lateral pressure from water seeping from west 
of the house. 

In its natural state the area south of Chaput Drive 
sloped down toward the east from the boulevard at 
about 45 degrees. It also sloped down from Chaput 
Drive toward the south and from the south edge of this 
area toward the north thus forming, as it was referred 
to by Chaput, a “gully.” When the house was con- 
structed the main floor thereof was some 3 or 4 feet 
below the surface of the boulevard. This made neces- 
sary a very substantial fill to the west thereof in order 
to make the front yard come up to near floor level. 
While doing this with a caterpillar tractor the vibra- 
tion thereof on the filled dirt, together with the pres- 
sure of the packing of the filled dirt against the founda- 
tion, caused a crack to appear in the west basement 
wall between the second and third tier of cement blocks 
down from the top thereof. This crack, which was 
about 25 feet long, necessitated a repairing of the wall. 
When this occurred, which was after the foundation had 
been built and the frame of the house partly constructed, 
Keenan contacted Chaput as to what should be done. 
As a result of this conference five 4-inch-square ‘“H” 
steel piling were placed on the inside of the west wall 
to hold it against the pressure of this filled dirt. These 
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steel piling were anchored in cement at their base and 
fastened to the rafters at the top. The surface of the 
filled ground was contoured to drain but nothing else 
was done in regard to draining off any water that would 
naturally flow thereon and seep into the ground. 

It is apparent that this filled dirt was not sufficiently 
packed when put in and soon settled and formed a 
pocket or basin from which the water coming thereon 
could not escape. When water collected therein its 
natural tendency was to seep into the ground and flow 
toward the east and against the west wall. Whether it 
resulted in pressure against this or the east wall, a 
question about which the experts seem to be in dis- 
pute, it is apparent that the lateral pressure of this 
water against one of these walls caused the damage to 
the house. We think it was the result of pressure on 
the west wall which the evidence shows was damp and 
bulged inward. 

In view of the natural drainage of the ground on 
which this house was built, we think the manner in 
which the drainage thereof was handled was faulty and 
resulted in a latent defect which could not be observed 
by a purchaser thereof upon inspection of the prop- 
erty prior to any damage being caused to the house by 
reason thereof. Before discussing the facts further we 
think it would be desirable to set out the legal prin- 
ciples applicable thereto and to which we will herein- 
after relate our discussion thereof. 

This action had its inception in equity. Although the 
original relief asked for was not available to the ap- 
pellees the trial court retained jurisdiction to administer 
all the relief which the nature of the case and the facts 
demanded. In this situation our review is governed 
by section 25-1925, R. R. S. 1943, and, upon such review, 
“* * * when the evidence on material questions of fact 
is in irreconcilable conflict this court will, in deter- 
mining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
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manner of testifying and must have accepted one ver- 
sion of the facts rather than the opposite.” Rettinger 
v. Pierpont, 145 Neb. 161, 15 N. W. 2d 393. See, also, 
Russo v. Williams, supra. 

“If, with the intent to deceive, either party to a con- 
tract of sale conceals or suppresses a material fact, 
which he is in good faith bound to disclose, this is evi- 
dence of and equivalent to a false representation, be- 
cause the concealment or suppression is in effect a rep- 
resentation that what is disclosed is the whole truth. 
The gist of the action is fraudulently producing a false 
impression upon the mind of the other party; and if 
this result is accomplished, it is unimportant whether 
the means of accomplishing it are words or acts of the 
defendant, or his concealment or suppression of material 
facts not equally within the knowledge or reach of the 
plaintiff.” (Stewart v. Wyoming Cattle Ranche Co., 128 
U. S. 383.)” Linton v. Sheldon, 98 Neb. 834, 154 N. W. 
724. See, also, Wolford v. Freeman, 150 Neb. 537, 35 N. 
W. 2d 98. 

“Fraud is never presumed, but must be clearly proved 
in order to entitle a party to relief on the ground that 
it has been practiced on him.” Davidson v. Crosby, 49 
Neb. 60, 68 N. W. 338. See, also, Krelle v. Bowen, 128 
Neb. 418, 259 N. W. 48. 

“* * * courts of equity do not restrict themselves by 
the same rigid rules as courts of law in the investiga- 
tion of fraud and in the evidence and proofs required 
to establish it.” 19 Am. Jur., Equity, § 43, p. 67. See, 
also, Rettinger v. Pierpont, supra; Russo v. Williams, 
supra. 

“The rule is: ‘Direct evidence is not essential to es- 
tablish fraud. It may be inferred from circumstances; 
but such inference must not be guesswork or conjec- 
ture, but the rational and logical deduction from the cir- 
cumstances proved.’ Alter v. Bank of Stockham, 53 Neb. 
223, 73 N. W. 667.” Herlan v. Bleck, 148 Neb. 816, 29 
N. W. 2d 636. See, also, Russo v. Williams, supra. 
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“Whether in an action for damages for false repre- 
sentations it is necessary either to aver or prove the 
scienter, the authorities do not agree. The better rule, 
and the one adopted by this court, is that the intent or 
good faith of the person making false statements is not 
in issue in such a case.’ Johnson v. Gulick, 46 Neb. 817.” 
Newberg v. Chicago, B. & Q. R. R. Co., 120 Neb. 171, 231 
N. W. 766. See, also, Taxpayers’ League v. Wightman, 
139 Neb. 212, 296 N. W. 886; Russo v. Williams, supra. 

“As between vendor and purchaser, where material 
facts and information are equally accessible to both, and 
nothing is said or done which tends to impose on the 
purchaser or to mislead him, the failure of the vendor 
to disclose such facts does not amount to actionable 
fraud; but where such facts are known by the vendor 
and he knows them to be not within reach of the rea- 
sonably diligent attention, observation, and judgment of 
the purchaser, and they are such as would readily mis- 
lead the purchaser as to the true conditions of the prop- 
erty, the vendor is bound to disclose such facts.” Wol- 
ford v. Freeman, supra. See, also, O’Shea v. Morris, 
112 Neb. 102, 198 N. W. 866; Restatement, Contracts, 
§ 472, p. 897; Clauser v. Taylor, 44 Cal. App. 2d 453, 112 
P. 2d 661; Gellis v. Claremont Masonic Assn., 85 N. H. 
416, 159 A. 295. 

If the defects are concealed, such as was the situation 
here, they are latent. Russo v. Williams, supra. Under 
the foregoing principles the vendor of real property is 
not guilty of fraud for a failure to disclose material 
latent defects which are unknown to him unless it can 
be shown that he was aware of such circumstances that 
a reasonable inference can be said to arise therefrom 
that he either knew or should have been aware of the 
fact that such latent defective conditions existed. 

We come then to the specific claims of misrepresenta- 
tion and concealment alleged by the Dargues as the basis 
on which they seek to recover damages because they 
relied thereon and were defrauded thereby. Joseph M. 
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Morgan, the real estate broker with whom the Chaputs 
listed the property for sale, was their agent and in sell- 
ing the property to the Dargues through him they were 
bound by his conduct in doing so to the following ex- 
tent: “‘A principal who authorizes an agent to con- 
duct a transaction for him, intending that the agent shall 
make representations to another in the course of it which 
the principal knows to be untrue, is liable for such mis- 
representations as if he himself had made them inten- 
tionally; if, although he does not intend that the agent 
shall make misrepresentations, he should know that the 
agent will do so, the principal is liable as if he himself 
had made them negligently.’ 1 Restatement, Law of 
Agency, 565.” Ashby v. Peters, 128 Neb. 338, 258 N. W. 
639, 99 A. L. R. 843. See, also, Wolford v. Freeman, 
supra; Newberg v. Chicago,.B. & Q. R. R. Co., supra; 
Modern Woodmen v. Berry, 100 Neb. 820, 161 N. W. 
034, Ann. Cas. 1918D 302. 

During the course of the negotiations between Dargue 
and Morgan leading up to the sale of the premises neither 
was aware that there were any latent structural defects 
therein as a careful examination thereof made by Dargue 
failed to disclose any as he testified the house seemed 
to be structurally sound. In fact neither Dargue nor 
Morgan was aware of the fact that any latent structural 
defects existed and Morgan made no statements in re- 
gard thereto or in regard to the condition of the house 
in respect to its structural soundness. Dargue did dis- 
cover several items that the builder of the house had 
failed to properly finish, such as a failure to connect a 
light switch to a circuit, a failure to connect the door- 
bell, a failure to supply storm windows, and other things 
of that nature. In order to make sure that these items 
would be taken care of the following language was put 
in the purchase agreement: “House to be finished in a 
manner of good workmanship.” This provision was not 
intended to guarantee that the house was structurally 
sound but rather to guarantee that the things which 
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Dargue had discovered as being unfinished would be 
taken care of and apparently they were. We find noth- 
ing in the record to the effect that Morgan in any way 
misrepresented or concealed any facts from Dargue 
during the negotiations leading up to the sale of the 
property of which he was aware and which it was his 
duty, as agent, to disclose. 

It is, of course, true that if Morgan had made a posi- 
tive statement to the effect that the house was structur- 
ally sound, when in fact it was not although he was not 
aware of that fact, his principal would be bound thereby 
and the Dargues would be entitled to relief. As stated 
in Phillips v. Jones, 12 Neb. 213, 10 N. W. 708: “* * * 
if a party, without knowing whether his statements are 
true.or not, makes an assertion as to any particular 
matter upon which the other party has relied, the party 
defrauded in a proper case will be entitled to relief.” 
See, also, Russo v. Williams, supra. In Hoock v. Bow- 
man, 42 Neb. 80, 60 N. W. 389, 47 Am. S. R. 691, we 
said: “A purchaser of real estate has a right to believe 
and rely upon representations made to him by his ven- 
dor as to the character, quality, and location of the 
property, when the facts concerning which the repre- 
sentations are made are unknown to the vendee.” But 
that is not the situation here. 

While the evidence in regard thereto is in direct con- 
flict we think it establishes there was faulty construc- 
tion in the building of the house by placing the founda- 
tion thereof, particularly at the northeast corner, on 
ground with insufficient weight-bearing qualities to 
sustain the weight placed thereon. While we do not 
think it was the primary cause of the damage that sub- 
sequently occurred to the house, however, we find that 
it did permit a vertical settling and a slight tipping of 
the east wall at that point and contributed directly to 
causing the damage in the north wall when pressure 
came on top of the east wall due to the frame of the 
house being moved slightly to the east from lateral 
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pressure against the west wall of the house when water 
started pressing against it. 

This water pressure resulted from inadequate drain- 
age being provided for water collecting on the filled 
ground to the west thereof. This faulty construction 
permitted this water to collect there and seep down 
against the west wall, thus causing the lateral pressure 
we have already mentioned and which caused the frame 
structure of the house to exert outward pressure against 
the top of the east cement block wall. The amount of 
water that collected west of the house was increased by 
the fact that a gutter was placed along the west edge of 
the roof thereof which was inadequate to carry the water 
coming into it during a heavy rain and, as a consequence, 
water would spill out onto the yard in front of the house. 
The failure to provide adequate drainage for all water 
coming on the front yard we find was the primary cause 
of the damage to the house and was latent in its char- 
acter since it could not be detected merely by observa- 
tion. We do not think any lack of care in keeping up 
the yard by the Dargues caused this condition to arise 
or in any material way contributed thereto. 

The question then arises, was Chaput aware of these 
conditions? The evidence discloses that Chaput had, 
through experience, considerable knowledge concerning 
drainage and that he was fully acquainted with the 
land on which the house at 8525 Bellevue Boulevard 
was built since it was part of a tract he had owned since 
1948 and which was only some 200 feet from where he 
lived at 8521 Bellevue Boulevard. After the construc- 
tion of the house began at 8525 Bellevue Boulevard he 
was there at least as often as once a week. When there 
he would look over the construction and confer with 
Keenan about different features thereof and make sug- 
gestions in regard thereto. When the crack occurred 
in the west wall as the result of the caterpillar incident 
Keenan contacted Chaput about it and, as a result, the 
steel beam supports were put on the inside of the west 
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wall. At that time Chaput must have observed the fill 
that was being made west of the house, the effect it was 
having and would have on the west wall, and what was 
being done to take care of the water that would natur- 
ally fall and flow thereon. We do not think Chaput is 
now in a position to say he did not know what was 
being done by Keenan in this respect. 

But the Chaputs contend that Keenan was an inde- 
pendent contractor and that, insofar as they are con- 
cerned, the following principle applies to their relation- 
ship with him: ‘* * * one who contracts for a stipulated 
price to build a house for another who reserves no di- 
rection over the conduct of the work is an independent 
contractor; * * *.” Restatement, Agency, § 2, p. 13. 

It is true that both Chaput and Keenan testified that 
Keenan orally agreed to build the house at 8525 Bellevue 
Boulevard for the same price as he had, by written con- 
tract, agreed to build the house he constructed for 
Chaput at 8523 Bellevue Boulevard, the idea being to 
use the same plans and specifications as were used in 
constructing 8523 Bellevue Boulevard. The statements 
submitted to Chaput by Keenan and the payments 
thereof, made by check, would bear this out. However, 
as we said in Bodwell v. Webster, 98 Neb. 664, 154 N. 
W. 229, Ann. Cas. 1918C 624: “The relation existing 
between defendants and Hanford is not evidenced wholly 
by the written instrument. (Here an oral agreement.) 
It is affected by extrinsic facts and circumstances from 
which different deductions may reasonably be drawn. 
Under these conditions, whether Hanford was an inde- 
pendent contractor was a question for the jury. (Here 
the court.)” 

As already stated, during the course of constructing 
the house at 8525 Bellevue Boulevard, Chaput would con- 
fer with Keenan in regard thereto and make suggestions 
as to the construction thereof and, when difficulties 
arose, Keenan would call on Chaput for advice in re- 
gard thereto. When Dargue informed Chaput of the 
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crack Chaput immediately contacted Keenan and the 
two of them attempted to solve the problem and sub- 
sequently caused the damaged wall and basement floor 
to be repaired. In doing so they used material and 
labor from other properties they were constructing on 
the Chaputs’ land on a 50-50 partnership basis. These 
were to the north and east of 8525 Bellevue Boulevard 
on Chaput Drive. In other words, Chaput and Keenan 
were bearing the expense of the damage to the Dargue 
house on a 50-50 basis. We think, considering all of the 
circumstances, that Keenan did not build the house at 
8525 Bellevue Boulevard as an independent contractor 
but as he was building the other houses, that is, on a 
50-50 basis with Chaput. 

Considering the entire situation, which we have set 
out in rather full detail, we can come to no other con- 
clusion than that Chaput either knew, or should have 
known, of the faulty construction by Keenan in building 
the house purchased by the Dargues. Since the defects 
caused thereby were latent, and could not possibly have 
been observed by Dargue when he was making an in- 
spection of the property for the purpose of purchasing 
it, the Chaputs are liable for the damage to the property 
caused thereby. The measure of such damages has been 
stated by this court to be: ‘In such cases the measure 
of damages is generally the difference in value between 
the article or thing purchased if it had been as repre- 
sented and its actual value.” Rankin v. Bigger, 128 Neb. 
800, 260 N. W. 202. See, also, Welch v. Reeves, 142 Neb. 
171, 5 N. W. 2d 275; Rothery v. Pounds, 150 Neb. 25, 33 
N. W. 2d 347. 

The evidence of an expert real estate appraiser fixed 
that amount at $4,287.50. There is no other evidence on 
this issue. But the Chaputs contend that the Dargues 
waived any right to damages when they requested that 
the damage be repaired. The record shows that Dargue 
made such a request and in response thereto the re- 
pairs were made which have hereinbefore been referred 
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to. It should be observed here that the repairs made 
to the walls and basement floor were not too satisfactory. 

As stated in 37 C. J. S., Fraud, § 69, p. 362: “A right 
of action for fraud may be waived. Thus, while the 
defrauded party may retain what he received, stand to 
his bargain, and recover for the loss occasioned by the 
fraud, he cannot do so where, having full knowledge, 
he does an act indicating his intention to waive the 
fraud. * * * It is, however, difficult and perhaps haz- 
ardous to formulate or to apply general rules as to what 
will constitute such a waiver, and each case in which 
the question arises must be considered and disposed of 
on its own special facts, the underlying question being 
one of intent. * * * Accordingly acts in affirmance of 
the contract amount to a waiver of the fraud only where 
they are done with full knowledge of the fraud and 
of all material facts and with the intention clearly 
manifested of abiding by the contract and waiving all 
right to recover for the deception; * * *.” See, also, 24 
Am. Jur., Fraud and Deceit, § 214, p. 44. 

Here the repairs made did not correct the trouble 
because the parties, at the time they were made, were 
not fully aware of all the factors that were causing the 
trouble. In fact, as already stated, the walls continued 
to crack after they had been made. In view thereof 
we do not think the Dargues waived their right to re- 
cover damages, although they did request that the 
repairs be made. 

The Chaputs ask that they be given credit for the 
repairs made at Dargue’s request, which they testified 
cost some $1,200. There is no evidence to the effect 
that they improved the value of the property nor that 
what was done corrected the cause thereof. In view 
thereof we think the trial court was correct in denying 
them any credit therefor. 

In view of what we have said and held herein we 
come to the conclusion that the trial court was correct 
in rendering the judgment that it did in favor of the 
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Dargues. We therefore affirm the judgment of the 
trial court. 


AFFIRMED. 


GERTRUDE HARTMAN, APPELLANT, V. EDITH D. DRAKE ET 
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Filed February 14, 1958. No. 34292. 


Partition: Life Estates. When there is an outstanding estate 
for life vested in another to the whole of the premises of which 
partition is sought, a remainderman cannot maintain an action 
in partition over the objection of the holder of such life estate. 
Partition: Estates. A partition action may be maintained where 
a tenant in common or a joint tenant in remainder commences 
it and the life tenant who has the possession or the right of 
possession defaults or fails to object to partition of the premises. 
The purpose of a partition action is to divide 
a jointly-owned interest in property so that each owner may 
enjoy and possess in severalty. 

Life Estates. A life estate is a freehold interest in lands. 
Estates. An estate of freehold is an estate of indeterminate 
duration other than an estate at will or by sufferance. 

An estate for a term of years is less than a freehold. 
Landlord and Tenant. Generally, a leasehold for a term of 
years is a chattel real, falling within the classification of 
personal property. 

Partition. The purpose of partition at common law was to 
obtain a division of the freehold, i.e., a division of the seisin. 
Landlord and Tenant. An encumbrance includes all interest in 
the land which may subsist in a third person to the diminution 
of the value of the land, but consistent with the passing of the 
fee by conveyance; hence, an outstanding lease for a period of 
years is an encumbrance. 

Partition. Section 25-21,109, R. R. S. 1948, provides that one 
claiming to be an encumbrancer may, in default of the owner, 
appear and act as his representative. This provision means 
that an encumbrancer can assert the rights of an owner of the 
encumbered property who is in default so as to protect the 
encumbrancer in his rights. 


AppeaL from the district court for Lincoln County: 


Joun H. Kuwns, Jupce. Reversed and remanded. 
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William S. Padley, for appellant. 


Edward E. Carr, Robert E. Roeder, and Donald V. 
Lowe, for appellees. 


Heard before Srmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGuH, JJ. 


Simmons, C. J. 

This is an action to partition farm land. The land was 
owned in fee simple by Claude O. Drake and was the 
homestead of Claude O. and Edith D. Drake. Mr. Drake 
died intestate. It was stipulated that title to the prop- 
erty descended, an undivided one-half interest and a 
life estate in the entire property, to Mrs. Drake. The 
other undivided one-half interest descended to heirs 
of Mr. Drake subject to the life estate. 

Mrs. Drake leased the land to Mark L. Miller for 
cash rent for a period of 5 years with an option of re- 
newal for a 5-year period. 

Plaintiff is the owner of an undivided interest in the 
half interest in remainder. The defendants are Mrs. 
Drake, Mr. Miller, and the other owners of the remain- 
der interests. Wives and husbands of the parties are 
made defendants. 

Defendant Miller answered alleging his lease and 
praying that the petition be dismissed or if not dis- 
missed that decree be entered fixing his rights to the 
use of the property superior to the rights of the plaintiff 
and all other defendants. 

Lester L. Drake, owner of an undivided interest in re- 
mainder, answered resisting partition. Other remainder 
owners filed answers resisting partition unless there was 
a waiver of the life interest by Mrs. Drake. 

Mrs. Drake did not answer or otherwise plead. Prior 
to trial, default was entered against Mrs. Drake and 
other nonanswering defendants. Mrs. Drake testified 
as a witness for the plaintiff as to the lease to Mr. Miller. 

The court found that there was a privity of estate 
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between Mrs. Drake, the life tenant, and Mr. Miller, 
the lessee, which gave him the right to object to the par- 
tition action, and having objected, the objection should 
be sustained and the action dismissed. That was done. 
. Plaintiff appeals. We reverse the judgment of the 
trial court and remand the cause for further proceedings. 

The established rule is: When there is an outstand- 
ing estate for life vested in another to the whole of the 
premises of which partition is sought, a remainderman 
cannot maintain an action in partition over the objec- 
tion of the holder of such life estate. Bodeman v. 
Cary, 152 Neb. 506, 41 N. W. 2d 797. See, also, Wedding- 
feld v. Weddingfeld, 109 Neb. 729, 192 N. W. 227; Bartels 
v. Seefus, 132 Neb. 841, 273 N. W. 485. 

- It may also be now accepted as the rule that a par- 
tition action may be maintained where a tenant in com- 
mon or a joint tenant in remainder commences it and 
the life tenant who has the possession or the right of 
possession defaults or fails to object to partition of the 
premises. Baskins v. Krepcik, 153 Neb. 36, 43 N. W. 
2d 624. 

The question here is: Does a lessee in possession for 
a term of years under a lease from the life tenant have 
the power to object and prevent partition where the 
life tenant defaults or fails to object to partition? 

We hold that he does not. 

Section 25-2170, R. R. S. 1943, provides that: ‘The 
petition must describe the property, and the several in- 
terests and estates of the several joint owners, or lessees 
thereof, if known. All tenants in common, joint ten- 
ants, or lessees of any estate in land or interest therein, 
or of any mineral, coal, petroleum, or gas rights, may be 
compelled to make or suffer partition of such estate or 
estates in the manner hereinafter prescribed.” 

Section 25-2170.01, R. R. S. 1943, provides that: “Any 
joint owner of any real estate or of any interest there- 
in or of any mineral, coal, petroleum, or gas rights, 
whether held in fee or by lease or otherwise, may com- 
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pel a partition thereof in the manner provided in sections 
25-2170 to 25-21,111.” 

The above sections do not answer the problem. 

The reference to lessees was included in the above 
sections by amendment in 1951. Laws 1951, c. 72, § 1, 
p. 228. The material part of the title of the act is: 
“* * * to redefine what persons may compel and what 
interests may be subject to partition; to authorize the 
partition of joint ownership in mineral rights; * * *.” 
(Emphasis supplied.) 

Section 25-2170, R. R. S. 1943, provides that the peti- 
tion must describe the several interests of the “several 
joint owners, or lessees thereof, if known.” 

The purpose of a partition action is to divide a jointly- 
owned interest in property so that each owner may enjoy 
and possess in severalty. 68 C. J. S., Partition, § 1, p. 8; 
40 Am. Jur., Partition, § 2, p. 4. 

The lessee here has an entire interest. As to him 
there is no leasehold to partition among “several * * * 
lessees.” 

This does not mean, however, that Miller as the owner 
of a separate interest can prevent partition by those 
who have partitionable interests in the real estate. 

The answer to this question is found in an analysis 
of the titles held by the life tenant and her lessee. 

A life estate is a freehold interest in lands. 31 C. J. 
S., Estates, § 30, p. 39; 19 Am. Jur., Estates, § 56, p. 
518. An estate of freehold is an estate of indeterminate 
duration other than an estate at will or by sufferance. 
31 C. J. S., Estates, § 7, p. 16; 19 Am. Jur., Estates, § 
4, p. 464. 

An estate for a term of years is less than a freehold. 
“Such estates are regarded as chattel interests, that 
is, interests in incorporeal hereditaments, not amounting 
to freeholds, as distinguished from freehold interests; 
and are regarded as ‘chattels real,’ that is estates or 
interests which are annexed to or concern real estate, 
and include all estates and interests in real property 
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less than estates of freehold.” 31 C. J. S., Estates, § 
12, p. 27. See 19 Am. Jur., Estates, § 57, p.519: “Such 
an estate, being merely a chattel interest, is inferior in 
legal contemplation to an estate for life.” 

Generally, a leasehold for a term of years is a chattel 
real, falling within the classification of personal prop- 
erty. Offutt Housing Co. v. County of Sarpy, 160 Neb. 
320, 70 N. W. 2d 382, affirmed 351 U. S. 253, 76 S. Ct. 
814, 100 L. Ed. 1151. 

The purpose of partition at common law was to ob- 
tain a division of the freehold, i., a division of the 
seisin. 2 Tiffany, Real Property (8rd ed.), § 476, p. 
318. See Restatement, Property, § 174, p. 672. So 
the rule protects a life tenant who has seisin and right 
of possession from partition of the seisin against the 
will of the life tenant. That reasoning does not apply 
to the holder of a lease for a term for years. 

We have held: An encumbrance includes all interest 
in the land which may subsist in a third person to the 
diminution of the value of the land, but consistent with 
the passing of the fee by conveyance; hence, an out- 
standing lease for a period of years is an encumbrance. 
Albin v. Parmele, 73 Neb. 663, 103 N. W. 304. The 
above case held a lease for years on a life estate to be 
an encumbrance. 

Mr. Miller is, then, the holder of an encumbrance on 
the life estate of Mrs. Drake. He is entitled to protec- 
tion as an encumbrancer of that life interest according 
to the terms of his contract with Mrs. Drake. The 
statute provides for that protection. Section 25-2187, R. 
R. S. 1943, authorizes the court to appoint a referee to 
inquire into and report as to the nature and amount 
of encumbrances. 

Section 25-2190, R. R. S. 1948, provides: “If any en- 
cumbrance is ascertained to exist, the proceeds of the 
sale of that portion, after the payment of costs, or so 
much thereof as is necessary, shall, if the owner con- 
sents, be paid over to the encumbrancer.”’ 
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Section 25-2191, R. R. S. 1943, provides: “If the owner 
objects to the payment of such encumbrance, the money 
shall be retained or invested by order of the court to 
await final action in relation to its disposition, and 
notice thereof shall be forthwith given to the encum- 
brancer, unless he has already been made a party.” 

Section 25-2192, R. R. S. 1943, provides: ‘The court 
may direct an issue to be made up between the encum- 
brancer and the owner, which shall be decisive of their 
respective rights. 

Section 25-2193, R. R. S. 1943, provides: “If an 
estate for life or years be found to exist as an encum- 
brance upon any part of said property, and if the parties 
cannot agree upon the sum in gross which they will 
consider an equivalent for such estate, the court shall 
direct the avails of the encumbered property to be in- 
vested, and the proceeds to be paid to the encumbrancer 
during the existence of the encumbrance.” 

Section 25-2194, R. R. S. 1943, provides: ‘The pro- 
ceedings in relation to the encumbrances shall not de- 
lay the distribution of the proceeds of other shares in 
respect to which no difficulties exist.” 

Section 25-21,109, R. R. S. 1943, provides: “Any per- 
sons claiming to hold an encumbrance upon any por- 
tion of the property involved in the suit, may, in de- 
fault of the owner, appear and act as his representa- 
tive in any of the proceedings under sections 25-2170 to 
25-21,111.” 

Mr. Miller here contends that section 25-21,109, R. R. 
S. 1943, implies that he, as an encumbrancer, can en- 
force any legal right that Mrs. Drake could enforce, 
including the right of the life tenant to object to 
partition. 

So far as we can determine this section of our statute 
has never been construed by us. Neither party here 
cites any decisions helpful to a construction. This lan- 
guage was adopted in the original act by our Territorial 
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Legislature in 1855. Laws 1855, § 648, p. 117. It was 
an adoption of an Iowa code. 

It appears further that Iowa originally adopted this 
language as a part of a partition statute in 1839 in an 
act approved January 4, 1839. See Statutes of Iowa 
1843, c. 110, § 52, p. 464. It appears to have been 
omitted from the Iowa act in an 1873 revision. We have 
been unable to trace its origin beyond that point nor to 
find other similar provisions or decisions construing it. 

The answer to the meaning of the provision is found in 
the statute itself. Section 25-2191, R. R. S. 1943, pro- 
vides for the giving of notice to an encumbrancer, “un- 
less he has already been made a party.” This suggests 
that the encumbrancer may be a proper but not a nec- 
essary party to that point in accord with the rules con- 
cerning parties. See, 40 Am. Jur., Partition, § 66, p. 
54; 68 C. J. S., Partition, § 77, p. 121. 

Section 25-2192, R. R. S. 1943, provides that the 
court may direct issues to be made up between the en- 
cumbrancer and the owner which shall be decisive of 
their rights. 

Section 25-21,109, R. R. S. 1943, provides that one 
claiming to be an encumbrancer may, in default of the 
owner, appear and act as his representative. This pro- 
vision means that an encumbrancer can assert the rights 
of an owner of the encumbered property who is in de- 
fault so as to protect the encumbrancer in his rights. 
Or, stated otherwise, the owner by defaulting in as- 
serting his rights cannot defeat the rights of the en- 
cumbrancer. This does not mean that the encum- 
brancer can represent the owner to the extent of ex- 
ercising a discretionary right that is peculiarly that of 
the owner and not that of the encumbrancer. 

It is accordingly held that the trial court erred in 
dismissing the action. 

The judgment of the trial court is reversed and the 
cause remanded for further proceedings. 

REVERSED AND REMANDED. 
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CaRTER, WENKE, and BosLaucu, JJ., concurring. 

We concur with the opinion of the majority. We 
feel, however, that the reason for the holding that the 
lessee was not in privity with the owner of the life 
tenancy should have been set out in the opinion. The 
lessee of the property is in privity with the owner of 
the life estate to the same extent that any lessee is 
in privity with his lessor. This is in harmony with 
section 25-21,109, R. R. S. 1943, providing that where 
the owner defaults, an encumbrancer may appear and 
represent the owner. But as between the lessee and 
the owner of the life estate as such there is no privity. 
Consequently, a lessee may not assert the rights of the 
owner of the life tenancy which are peculiar to the 
life tenancy. The lessee therefore has no right by 
reason of privity to assert the right of the life tenant to 
object to partition, such right being one arising solely 
out of her status as owner of the life tenancy and not as 
lessor. 


STATE oF NEBRASKA EX REL, CLARENCE S. Beck, ATTORNEY 


GENERAL, PLAINTIFF, Vv. WILLIAM NIKLAUS, DEFENDANT. 
87 N. W. 2d 894 


Filed February 14, 1958. No. 34367. 


Attorney and Client: Contempt. The Supreme Court possesses the 
inherent power to punish for contempt any person assuming to 
practice law within the state in violation of a valid order of 
disbarment. 


ORIGINAL ACTION. Judgment for plaintiff. 


Clarence S. Beck, Attorney General, and Gerald S. 
Vitamvas, for plaintiff. 


John McArthur, for defendant. 


Heard before Srmmons, C. J., Carter, MEssmorg, 
CHAPPELL, WENKE, and BosLauGcu, JJ. 
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CARTER, J. 

This is a contempt proceeding commenced by the 
State of Nebraska on the relation of the Attorney Gen- 
eral against the defendant, William Niklaus. The in- 
formation and citation for contempt alleges that de- 
fendant willfully, contumaciously, knowingly, and un- 
lawfully engaged in the practice of law at numerous 
times and places therein set forth. The defendant filed 
an answer. The Attorney General thereafter filed a 
motion for judgment on the pleadings. The defendant 
conceded that the motion should be sustained and sub- 
mitted the case on’ the pleadings. 

The pleadings show that the defendant was admitted 
to the practice of law in this state on July 1, 1914. On 
June 29, 1948, his license to practice law in the State of 
Nebraska was revoked and he was disbarred from the 
practice of law. State ex rel. Nebraska State Bar Assn. 
v. Niklaus, 149 Neb. 859, 33 N. W. 2d 145. The order 
of disbarment is still in full force and effect. 

The pleadings also show that defendant did willfully 
and knowingly represent various persons and parties in 
various legal matters in the courts of this state in con- 
tempt of the power, dignity, and authority of the Su- 
preme Court to disbar attorneys from the practice of 
law. In view of the state of the record, we do not deem 
it necessary to set forth the numerous instances in which 
the defendant purported to act as an attorney at law 
in violation of the order of the Supreme Court. It is 
sufficient to say that each of the five counts adequately 
charge a contempt of this court. The effect of defend- 
ant’s action in joining in the motion for a judgment on 
the pleadings, made in open court, is to admit the alle- 
gations of specific violations set forth in the informa- 
tion filed by the Attorney General. For the purposes 
of this proceeding the defendant admits the truth of 
the charges made against him. 

The Supreme Court possesses the inherent power to 
punish for contempt any person assuming to practice 
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law within the state in violation of a valid order of 
disbarment. 

For the reasons given, and after consideration of all 
the facts contained in the pleadings, the defendant, 
William Niklaus, is adjudged guilty of contempt on each 
of counts 1, 2, 3, 4, and 5, and it is ordered that he pay 
into the office of the Clerk of the Supreme Court a 
fine of $100 on each of said counts, and that he pay the 
costs of the action. It is further ordered that upon 
failure to pay said fine and costs within 30 days from 
the entry of judgment, the defendant be confined in the 
county jail of Lancaster County, Nebraska, until such 
fine and costs are satisfied in the manner provided by 
law. 

JUDGMENT FOR PLAINTIFF. 


DALE CARLSON, APPELLANT, Vv. R. T. HANSON, FIRST AND 


REAL NAME UNKNOWN, APPELLEE. 
88 N. W. 2d 140 


Filed February 21, 1958. No. 34288. 


1. Automobiles. The provision in section 39-7,108, R. R. S. 1943, 
that “No person shall drive a vehicle on a highway at a speed 
greater than is reasonable and prudent under the conditions 
then existing” is the basic speed rule. Other provisions follow- 
ing in the section are specific speed restrictions based on the 
existence of the fact situation or situations mentioned in the act. 

2. Automobiles: Highways. Sections 39-746 and 39-748, R. R. S. 
1948, are to be construed together. The “right half of the 
highway” as that term is used in section 39-746, R. R. S. 1943, 
means the right half of the main-traveled portion of the high- 
way available for traffic. 

8. Trial: Appeal and Error. Instructions are to be considered 
together, to the end that they may be properly understood, and, 
if as a whole they fairly state the law applicable to the evi- 
dence when so construed, error cannot be predicated on the 
giving thereof. 

4. Trial. Where a jury renders a special verdict finding the degree 
of negligence of the driver of the plaintiff’s motor vehicle, 
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involved in an accident with the driver of the defendant’s motor 
vehicle, to be more than slight and the negligence of the defend- 
ant’s driver to be less than gross, and the evidence is sufficient 
to support the verdict, it is the duty of the court to render 
judgment on the special verdict dismissing the plaintiff’s 
petition. 


APPEAL from the district court for Dawson County: 
Joun H. Kuns, Jupce. Affirmed. 


William S. Padley, for appellant. 
Stewart & Stewart, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.LaucH, JJ. 


MEssmore, J. 

This is an action at law brought by Dale Carlson, 
plaintiff, in the district court for Dawson County against 
R. T. Hanson, first and real name unknown, defendant, 
to recover damages sustained by the plaintiff to his 
truck and trailer, the loss of a part of its cargo, and the 
loss of two tarpaulins, due to the negligence of the de- 
fendant’s driver in forcing the plaintiff’s driver off of the 
road. The verdict of the jury was returned as a special 
verdict under the instructions of the court. The court 
entered judgment on the verdict and dismissed the 
plaintiff’s petition. The plaintiff filed a motion for new 
trial. Upon the overruling of the motion for new trial, 
the plaintiff appeals. 

For convenience we will refer to the plaintiff’s truck 
as the Carlson truck; to its driver, Dale Jack, as Jack; 
to the defendant’s truck as the Hanson truck; and to its 
driver, Harry Snowden, as Snowden. 

The plaintiff's petition alleged in substance that on 
October 8, 1955, he was the owner of a 1952 GMC truck 
with trailer attached which was being operated on a 
graveled highway 8.6 miles east of Cozad, Nebraska, 
by Dale Jack, his employee; that Jack was operating 
said vehicle at a rate of speed not to exceed 40 miles 
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an hour in a westerly direction at 11:30 pm., on the 
date above mentioned; that the defendant’s International 
Diesel semitrailer truck, owned by him and being driven 
by his employee Harry Snowden, was traveling in an 
easterly direction at the point as above stated and at the 
same time; that the road on which the vehicles were 
traveling was a graveled road; that the county main- 
tenance department of Dawson County had spread a 
layer of gravel 1 foot deep and 414 feet wide along the 
south edge of the road, leaving a space 1 foot wide be- 
tween the gravel and the south shoulder of the road; 
that as the trucks approached each other from oppo- 
site directions, the truck driven by Snowden was across 
the layer of gravel on the south side of the road and 
proceeded forward in an easterly direction prior to the 
trucks meeting; that at a distance which did not allow 
the plaintiffs driver, Jack, to stop his truck, the defend- 
ant’s truck and its driver cut sharply across the gravel 
strip and onto the left side of the road, forcing the 
plaintiff’s driver to turn off the road to avoid a colli- 
sion; that as a result, the plaintiff’s driver was forced 
into a borrow pit and plaintiff’s truck was overturned; 
that he lost 278 bushels of corn, was required to spend 
money to salvage the remainder of the load of corn, 
lost two tarpaulins, and suffered damage to his truck re- 
sulting in the loss of use of the truck for 10 days; and 
that the defendant, through his employee, was negligent 
in the following respects: (1) He failed to keep his 
vehicle under control at all times; (2) he failed to yield 
half of the traveled portion of the highway; and (3) 
he failed to keep a lookout for other vehicles on the 
highway and failed to maintain sufficient control of 
his vehicle in order that he might stop to avoid colli- 
sion with other vehicles. The plaintiff prayed for judg- 
ment in the amount of $2,542.76. 

The defendant’s answer admitted the ownership of the 
vehicles as alleged in the plaintiff's petition; that the 
defendant’s vehicle was being driven in an easterly di- 


VoL. 166] - JANUARY TERM, 1958 99 


Carlson v. Hanson 


rection at a point 8.6 miles east of Cozad at the time and 
place referred to in the plaintiff’s petition; and that the 
defendant’s truck was being driven by Harry Snowden, 
an employee of the defendant. The answer denied all 
allegations of the plaintiff’s petition not admitted, and 
alleged that the defendant’s employee was not involved 
in any accident with plaintiff’s vehicle; that if an acci- 
dent did occur, the damages referred to in the plaintiff’s 
petition were the direct, sole, and proximate result of 
the negligence of the plaintiff's employee; and that the 
defendant’s employee exercised due and proper care 
and caution under the circumstances. The prayer of 
the answer was that plaintiff’s petition be dismissed. 

Plaintiff's reply denied all allegations of the defend- 
ant’s answer not admitted. 

The record shows that the plaintiff’s truck was a 
straight truck, the total capacity of the truck and trailer 
being 20 tons at the time of the accident. There was 
approximately 40,000 pounds of weight on this vehicle. 
It was loaded with shelled corn. It was equipped with 
a 6-ton box on the truck, with a special hitch to haul 
the trailer and pull the load. The whole vehicle was 
4614 feet long and weighed 23,000 to 24,000 pounds. The 
defendant’s truck was a cab-over truck, and a semi- 
trailer equipped with a livestock rack with a capacity 
of 5 or. 6 tons. The wheel base was 140 inches from the 
center of the front axle to the center of the rear axle. 
The tractor and trailer were 49.6 feet long. It was 
loaded with cattle. It was stipulated that each truck 
was 8 feet wide. The defendant’s vehicle consisted of 
a 1954 International truck pulling a 1955 Wilson semi- 
trailer. 

A Nebraska safety patrolman testified that he was 
called to the scene of an accident on October 8, 1955, at 
11:35 p.m., on what is known as the “old Highway 30” 
west of Lexington, Nebraska. When he arrived, he saw 
a semi-truck parked on the south side of the road a 
short distance from a bridge. The truck was facing 
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east. He also saw a second semi-truck on its side in 
the north borrow pit. The width of the road at the point 
where the accident occurred was 21 feet. The road was 
heavily graveled, with a large gravel ridge on the south 
side of the road. The gravel ridge took up an average 
of 414 feet of the main-traveled portion of the road. 
On the south side of the gravel ridge there was a portion 
of the crest of the road a foot or a foot and a half wide. 
The gravel ridge was 4% feet out from the south side 
of the roadway, leaving the traveled portion of the road 
21 feet minus 4% feet. The Carlson truck, driven by 
Jack, started sinking into the soft shoulder of the road 
124 feet west of the bridge. From that point this truck 
traveled 131 feet farther to where it came to rest in the 
borrow pit on the north side of the road. The Hanson 
truck, driven by Snowden, was eastbound and appeared 
to have pulled into the gravel ridge and traveled ap- 
proximately 100 feet with one wheel on the inside of 
the gravel ridge. Then it appeared that one of the 
right dual wheels, he could not say which one, came 
out of the gravel ridge sharply and then appeared to 
go back into the gravel ridge and traveled 105 feet 
farther east in the gravel ridge. The right dual wheel 
of this truck passed through the gravel ridge. The 
gravel along this highway was from 6 to 8 inches deep, 
and the shoulder on the north side of the road was soft. 
He further testified that he could see where the Han- 
son truck had pulled into the gravel ridge, had crossed 
it, and had driven on the south side of it. Prior to that 
time it appeared that Snowden had been driving the 
Hanson truck on the north side of the gravel ridge. 
Snowden told the patrolman that prior to the accident 
he had been traveling 40 to 45 miles an hour. He was 
eastbound, and saw the other vehicle coming from the 
opposite direction. At that time he slowed down and 
pulled into the gravel ridge. After he had pulled into 
the gravel ridge, his truck came back out, and he pulled 
it back into the gravel ridge again and started to stop. 
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The patrolman further testified that the road was 
straight in the area of the accident. There was a 
slight elevation to the west. The weather was clear, 
the gravel was loose, and the road was dry. The driver 
of the Carlson truck told this witness that prior to the 
accident he was driving 50 miles an hour. On re-direct 
examination this witness testified that the soft shoulder 
of the road where the Carlson truck started to sink was 
approximately 6 inches south of the north side of the 
road. 

Dale Jack, the driver of the Carlson truck, testified 
that on October 8, 1955, he was proceeding west with 
a load of 40,000 pounds of shelled corn; that there was 
a bridge; and that he slowed down as he approached 
it because he thought the truck coming from the opposite 
direction might meet him on the bridge which was nar- 
row and would not permit two trucks to pass. He fur- 
ther testified that before he reached the bridge he had 
traveled approximately 41% miles on this freshly graveled 
road. He had traveled this road many times and had 
been over it within 2 weeks before the accident. After 
he crossed the bridge, he estimated his speed to be 30 
to 35:-miles an hour. He was unable to tell, because 
his speedometer was broken. When he crossed the 
bridge, the Hanson truck was on the right side of the road 
and, with reference to the strip of gravel on the south 
side of the road, the Hanson truck was straddling it. 
Just before the Hanson truck met him it had gone 
through the gravel ridge, and just as the Carlson truck 
approached it seemed to this witness that the Hanson 
truck “just came right out in the road” and there was 
not room enough for him to proceed between it and 
the north edge of the road. He further testified that 
he kept his truck on the soft shoulder of the road a 
short distance but was not able to pull back over into 
the road, and went into the ditch. He did not have 
time, from the time he saw the Hanson truck pull 
through the gravel, to stop before he would meet it. 
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He believed he tried to apply his brakes when he was 
driving, and endeavored to come to a stop. 

On cross-examination this witness testified that no 
part of the Carlson truck touched the Hanson truck, 
but that it was “Too close for comfort.” On re-direct 
examination he testified that he got the Carlson truck 
onto the soft shoulder of the road to miss the Hanson 
truck. 

The driver of the Hanson truck testified that as he 
approached the scene of the accident he did not cross the 
gravel ridge which varied in depth from a foot to 6 
inches and was freshly graveled; that he was driving 
east at a speed of 40 to 45 miles an hour; that the right 
front wheels were in the gravel ridge when the Carlson 
truck passed him; that the Carlson truck and the 
Hanson truck were at least 2 feet apart when they passed; 
that he was going about 10 miles an hour when he passed 
the Carlson truck and there was no contact between 
the two trucks; that he made no sudden turn to the 
north nor across the gravel ridge; and that the Carl- 
son truck was approaching fast from the east for the 
condition of the road. He was unable to estimate the 
actual speed of the Carlson truck, but testified that it 
was traveling in the neighborhood of 40 miles an hour. 
When he passed the Carlson truck he was not on its 
side of the road, and when he came out of the gravel ridge 
he was not on the left side of the road. 

On cross-examination this witness admitted a state- 
ment to the effect that the space north of the gravel 
was a foot too narrow for trucks to pass and the ap- 
proaching truck was forced to drive into the ditch. 
He also testified that he cut back into the gravel on the 
south side of the road because he knew that the ap- 
proaching truck needed more room at the speed it was 
approaching. 

Alma Snowden, the wife of Harry Snowden the driver 
of the Hanson truck, was riding with him on the night of 
the accident. She testified that she was a truck driver; 
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that when the two vehicles passed, the Hanson truck 
was in the gravel ridge; that the Carlson truck looked 
like it was coming fast; and that when the two vehicles 
passed, the Carlson truck was on the road and not in 
the ditch or on the shoulder. 

There were also witnesses who testified with refer- 
ence to the damage to the plaintiff’s truck, the loss of 
the cargo and the two tarpaulins, and the amount of 
such damage. 

The plaintiff assigns as error that the court erred in 
submitting the question of contributory negligence for 
the reason that there was not sufficient evidence ad- 
duced to warrant the submission to the jury of this 
issue; that the court erred in giving instruction No. 8 
with reference to speed, for the reason that there was 
no evidence to sustain the defendant’s contention that 
speed was an element in the case; that the court erred 
in giving instruction No. 13; that the court erred in 
confusing the jury by the giving of instructions Nos. 
3, 4, and 15 with reference to the degrees of negligence; 
and that the court erred in dismissing the petition of the 
plaintiff after the verdict of the jury. 

With reference to the plaintiff’s contention that the 
evidence was insufficient to submit the issue of con- 
tributory negligence to the jury, the plaintiff asserts 
that the only evidence adduced on behalf of the de- 
fendant relating to the charge of contributory negligence 
on the part of the plaintiff was that the plaintiff’s driver 
was driving too fast. The record discloses that the 
plaintiff’s driver was aware of the condition of this road, 
that it was being graveled, and that the gravel was 
loose for a distance of 414 miles prior to the time that 
he arrived at the narrow bridge. The plaintiff’s driver 
had been over this road on occasions within at least 2 
weeks previous to the time of the accident. He knew 
the condition of the road east of the narrow bridge, and 
apparently knew the width of the traveled portion of 
the road to be 1614 feet and the depth of the gravel. 
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He was traveling at 11:30 at night, and he saw the 
Hanson truck approaching at a distance. 

The law provides that no person shall drive a ve- 
hicle on a highway at a speed greater than is reason- 
able and prudent under the conditions then existing. 
The fact that the speed of a vehicle is lower than the 
prima facie limits shall not relieve the driver from the 
duty to decrease speed by reason of the highway con- 
ditions, and speed shall be decreased as may be neces- 
sary to avoid colliding with any vehicle on or entering 
the highway in compliance with legal requirements and 
the duty of all persons to use due care. See § 39-7,108, 
R. R. S. 1943. 

In Krepcik v. Interstate Transit Lines, 154 Neb. 671, 
48 N. W. 2d 839, this court said: “The provision in sec- 
tion 39-7,108, R. S. Supp., 1949, that ‘No person shall 
drive a vehicle on a highway at a speed greater than is 
reasonable and prudent under the conditions then ex- 
isting’ is the basic speed rule. Other provisions fol- 
lowing in the section are specific speed restrictions 
based on the existence of the fact situation or situ- 
ations mentioned in the act.” See, also, cases cited 
therein. 

There is also evidence in this record that at the time 
the defendant’s truck passed the plaintiff’s truck he was 
not over on the plaintiff’s side of the road. There is 
evidence by the patrolman that he did not find any 
marks made by the defendant’s truck that were north 
of the south half of the 1614 foot roadway. 

We conclude that the evidence was sufficient to sub- 
mit the issue of contributory negligence on the part 
of the plaintiff’s driver to the jury. 

With reference to the plaintiff’s contention that the 
court’s instructions were so indefinite as to confuse the 
jury, this assignment of error relates to instructions 
Nos. 3, 8, 13, 15, and 4. Instruction No. 4 will be dis- 
cussed later in the opinion in connection with the 
verdict. 
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The plaintiff asserts that his driver was confronted 
with an immediate and imminent danger that arose as a 
result of the negligence of defendant’s driver and that 
he was without warning or notice of the danger in 
time to allow him to do anything except the act that 
he did. In other words, the plaintiff’s driver was con- 
fronted with a sudden emergency and therefore he is 
not chargeable with negligence because the judgment 
which he used in the emergency might be wrong. In- 
struction No. 12 given by the trial court adequately 
covers the rule relating to a sudden emergency. The 
plaintiff offers no criticism of this instruction, therefore 
it needs no further comment. 

The plaintiff asserts that there was no evidence to 
indicate that his driver did not at all times yield one- 
half of the right-of-way, nor was there any evidence 
that he failed to keep a proper lookout. In this con- 
nection, the plaintiff refers to instruction No. 8 and 
quotes part of it. 

Before setting forth instruction No. 8, we believe in- 
struction No. 7 should be considered in connection with 
instruction No. 8. 

In instruction No. 7, the court instructed with refer- 
ence to drivers of vehicles proceeding in opposite di- 
rections and their duties toward each other in such 
situation, and also on the statute relating to speed, to 
the effect that no person shall operate a motor vehicle 
at a rate of speed greater than is reasonable and proper, 
having regard for the traffic and use of the road and the 
condition of the road. 

In Krepcik v. Interstate Transit Lines, supra, we said 
that sections 39-746 and 39-748, R. S. 1943, now R. R. 
S. 1943, should be construed together. Section 39-746, 
R. R. S. 1943, refers to the “right half of the highway.” 
As that term is used in said section it means the right 
half of the main-traveled portion of the highway avail- 
able for traffic. Section 39-748, R. R. S. 1943, provides 
that drivers of vehicles proceeding in opposite directions 
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shall pass each other to the right, each giving to the 
other at least one-half of the main-traveled portion of 
the roadway as nearly as possible. 

Instruction No. 8 provided as follows: “Reference 
has previously been made to the statute relating to oper- 
ation on the right half of the road. The main traveled 
portion of the road is the part available for and used 
in the movement of traffic in both directions at the time. 
When roads are undergoing maintenance, it is necessary 
for each driver to consider the effect of such mainte- 
nance upon the operation of not only his own vehicle 
but also the particular approaching vehicles. Each 
driver should use the judgment of a reasonable, prudent 
man to determine the half-way point of the main trav- 
eled portion of the road and to yield his left half as 
nearly as possible to approaching driver. You will 
consider this duty of each driver in determining whether 
he exercised reasonable care in keeping a proper look- 
out, exercising proper control and driving at a reason- 
able speed. If the evidence shows that defendant’s 
driver did not use reasonable care to determine and to 
yield one-half of the main traveled portion of the road 
as nearly as possible, you may find him negligent in 
that way. If the evidence is evenly balanced or pre- 
ponderates to show that he did use reasonable care in 
such determination and yielding, you will not find him 
negligent in that way.” 

We believe that under the evidence as heretofore set 
out instructions Nos. 7 and 8 were proper, and that the 
plaintiff’s objection thereto is without merit. 

The plaintiff also objects to instruction No. 13. This 
instruction is as follows: “The occurrence of damage 
to a vehicle furnishes no evidence of negligence. You 
will make your findings as to each driver according to 
the evidence relating to the amount of care exercised 
by each. The law does not allow recovery for damage 
unless the jury finds from the evidence that the damage 
was caused by negligence.” 
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The plaintiff asserts that the evidence of damage to 
his vehicle and the manner in which it occurred tends 
to dispel any claim of contributory negligence. The 
occurrence of damage to a vehicle does not furnish evi- 
dence of negligence of the respective drivers of the 
vehicles involved. 

The court in instruction No. 3 properly defined “rea- 
sonable care,” “negligence,” “slight negligence,” “gross 
negligence,” and “proximate cause.” 

Instruction No. 15 made reference to the special find- 
ings, that is, if Nos. 1, 2, 3, and 4, contained in instruc- 
tion No. 4, were answered in the affirmative, then the 
jury would proceed to compare the negligence of each 
driver with the negligence of the other, determining the 
degree thereof according to the definitions of “slight 
negligence” and “gross negligence” in instruction No. 3. 
The instruction then said: “In determining a degree of 
negligence, you should consider the danger which should 
have been observed by the driver, his intention or desire 
to avoid such danger, the lack of care shown by his 
negligence and the extent to which his negligent acts or 
omissions contributed to the proximate cause. As to de- 
fendant’s driver, you will determine and state in Special 
Finding 5-A, whether his negligence was gross or less 
than gross. As to the plaintiff’s driver, you will de- 
termine and state in Special Finding 5-B whether his 
negligence was slight or more than slight.” There is 
other matter contained in this instruction that is not 
relevant to the issue here involved and need not be 
stated. 

In considering instructions Nos. 4 and 15 together, it 
is apparent that all the jury was required to find under 
these instructions was the degree of negligence of the 
plaintiff's driver and of the defendant’s driver. This 
the jury did by rendering a special verdict finding that 
the negligence of the defendant’s driver was less than 
gross and the negligence of the plaintiff’s driver was 
more than slight. 


4 
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“Instructions are to be considered together, to the 
end that they may be properly understood, and, if as a 
whole they fairly state the law applicable to the evi- 
dence when so construed, error cannot be predicated on 
the giving thereof.” Granger v. Byrne, 160 Neb. 10, 69 
N. W. 2d 293. 

We find the plaintiff’s contention to be without merit. 

As heretofore pointed out, the plaintiff objects to in- 
struction No. 4 on the ground that when the special 
findings themselves are inconsistent then judgment on 
the general verdict is proper. The jury was told in in- 
struction No. 4 that its determination of the facts in 
issue in this case would be shown by its answers to 
special findings. The special findings in this instruc- 
tion are the same as appear in the special verdict ex- 
cept that the questions, of course, were not answered 
until the jury returned its verdict. 

The verdict was a special verdict and it was rendered 
in accordance with instruction No. 4 which set forth the 
findings for the consideration of the jury in rendering 
its verdict. The verdict rendered by the jury was as 
follows: “SPECIAL FINDINGS: 1. Was the defend- 
ant’s driver negligent at the time of or immediately 
before the overturning of plaintiff's vehicle in any one 
or more of the ways stated in Issue No. 1, Instruction 
No. 5? Answer yes or no.” The ways set forth in is- 
sue No. 1 of instruction No. 5 are as follows: “a. In 
negligently failing to keep a proper lookout for other 
vehicles. b. In negligently failing to yield one-half of 
the traveled portion of the highway, as nearly as pos- 
sible. c. In negligently failing to exercise proper con- 
trol over the operation of his vehicle.” The answer 
in the verdict was “Yes.” 

Special finding No. 2 stated: “Was such negligence 
a part of the proximate cause of the overturning of the 
plaintiff’s vehicle? Answer yes or no.” The answer 
was “Yes.” 

Special finding No. 3 stated: “Was plaintiff's driver 
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negligent at the time of or immediately before the over- 
turning of plaintiff’s vehicle in any one or more of the 
ways stated in Issue No. 3, Instruction No. 6? Answer 
yes or no.” The ways stated in issue No. 3 of instruc- 
tion No. 6 were as follows: “a. In negligently driving 
at an excessive rate of speed. b. In negligently failing 
to keep his vehicle under proper control.” The answer 
in the verdict was “Yes.” 

Special finding No. 4 stated: ‘Was such negligence 
a part of the proximate cause of the overturning of 
plaintiff's vehicle? Answer yes or no.” The answer 
was “Yes.” 

Special finding No. 5 stated: ‘(To be answered only 
if Special Findings 1, 2, 3 and 4 have all been answered 
‘Yes.”) What degree of negligence do you find as to 
each driver by comparison: A. Defendant’s driver? 
(Check one.) (1) Gross (2) Less than gross.” The 
answer was “Yes” to “Less than gross.” “B. Plaintiff's 
driver? (Check one) (1) Slight (2) More than 
slight.” The answer was “Yes” to “More than slight.” 

Section 25-1120, R. R. S. 1943, provides: ‘When the 
special finding of facts is inconsistent with the general 
verdict, the former controls the latter, and the court 
may give judgment accordingly.” 

Section 25-1121, R. R. S. 1943, provides in part: “In 
every action for the recovery of money only, or specific 
real property, the jury, in their discretion, may render 
a general or special verdict. In all other cases the court 
may direct the jury to find a special verdict, in writing, 
upon all or any of the issues; and in all cases may in- 
struct them, if they render a general verdict, to find 
upon particular questions of fact to be stated in writ- 
ing, and may direct a written finding thereon.” 

Section 25-1122, R. R. S. 1943, provides: ‘The verdict 
of a jury is either general or special. A general verdict 
is that by which they pronounce, generally, upon all or 
any of the issues either in favor of the plaintiff or de- 
fendant. A special verdict is that by which the jury 
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finds the facts only. It must present the facts as es- 
tablished by the evidence, and not the evidence to prove 
them; and they must be so presented that nothing re- 
mains to the court but to draw from them conclusions 
of law.” 

Within the contemplation of the above-cited statutes, 
the verdict rendered in this case was a special verdict. 

Section 25-1151, R. R. S. 1943, provides: “In all ac- 
tions brought to recover damages for injuries to a per- 
son or to his property caused by the negligence of an- 
other, the fact that the plaintiff may have been guilty of 
contributory negligence shall not bar a recovery when 
the contributory negligence of the plaintiff was slight 
and the negligence of the defendant was gross in com- 
parison, but the contributory negligence of the plaintiff 
shall be considered by the jury in the mitigation of 
damages in proportion to the amount of contributory 
negligence attributable to the plaintiff; and all questions 
of negligence and contributory negligence shall be for 
the jury.” The court gave a proper instruction in ac- 
cordance with this statute. 

In the instant case the jury found by a special verdict 
that the negligence of the defendant was less than gross 
and the negligence of the plaintiff was more than slight 
in comparison. We find no prejudicial error in the rec- 
ord and conclude the judgment of the trial court dismis- 
sing the plaintiff’s petition to be proper. 

In view of our holding, we deem it unnecessary to dis- 
cuss other assignments of error. , 

For the reasons given in this opinion, the judgment of 
the trial court is affirmed. 

AFFIRMED. 
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Rosert W. JURGENSON, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
88 N. W. 2d 129 


Filed February 21, 1958. No. 34289. 


1. Indictments and Informations. The statute directing the entry 
of the prisoner’s plea on the back of the indictment also relates 
to an information and is not mandatory but directory merely, 
and the failure to so enter it is no ground for a reversal of the 
judgment. 

2. Criminal Law. A motion to withdraw a plea of guilty, and to 
be allowed to enter a plea of not guilty, addresses itself to the 
discretion of the trial judge before whom the plea is entered, 
and, in the absence of a clear abuse of that discretion, this court 
will not interfere. 

Where the record shows that the defendant had full 

knowledge of the charge against him and of his rights and the 

consequences of a plea of guilty, and entered his plea under- 
standingly, the court may, without abusing its discretion, refuse 
to permit him to withdraw it. 


Error to the district court for Douglas County: JAMES 
T. ENGuisH, Jupce. Affirmed, 


James E. Abboud, Jr., and Hugh J. Boyle, for plaintiff 
in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaucu, JJ. 


MEssmorgE, J. 

On April 17, 1957, Robert W. Jurgenson, plaintift in 
error, hereinafter referred to as defendant, by informa- 
tion was charged with the crime of manslaughter in the 
district court for Douglas County. On April 18, 1957, 
the defendant was brought into court in the custody of 
the sheriff, and without counsel. It appearing that the 
‘defendant was in indigent circumstances and unable to 
employ counsel, upon motion of the county attorney the 
court appointed the public defender to represent ‘the de- 
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fendant. The defendant waived the filing of a complaint 
and preliminary examination, and, upon being arraigned, 
pleaded guilty to the charge of manslaughter. Sentence 
was deferred pending further investigation by the adult 
probation officer. 

On April 30, 1957, the defendant was brought into 
court in custody of the sheriff, and counsel employed by 
defendant being present, the defendant was arraigned 
for sentence. Testimony was taken on the defendant’s 
motion to withdraw his plea of guilty entered on April 
18, 1957, and to enter a plea of not guilty. This motion 
was overruled by the court and the defendant was sen- 
tenced to imprisonment in the Nebraska State Peni- 
tentiary for a period of 10 years. 

On May 6, 1957, the defendant filed a motion for new 
trial, and on May 20, 1957, defendant filed an amended 
motion for new trial. The motion for new trial was 
overruled. On May 28, 1957, the defendant gave notice 
of his intention to apply for a writ of error and re- 
quested the sentence imposed upon him be suspended 
and he be released on bond. This application was denied. 
The defendant brings error proceedings to this court. 

The defendant made a statement at the central police 
station in Omaha to John J. Hanley, chief deputy county 
attorney of Douglas County, and Alvin Clinchard of the 
Omaha police department. The statement was taken by 
a court reporter at 4:10 p.m., on April 16, 1957. We set 
forth in substance the pertinent facts contained in this 
statement. 

The defendant stated that he had been questioned 
previously concerning an incident that took place in his 
home on Sunday morning, and that he had requested 
the right to talk to the chief deputy county attorney of 
Douglas County at the time of this hearing; that it was 
his intention to give a second statement concerning the 
events that took place in his home on Sunday morning 
about 2 am., April 14, 1957; that he voluntarily made 
this statement, and had previously been advised that 
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he did not have to make it and could stand upon his 
constitutional rights; that he understood his constitu- 
tional rights; that understanding such rights, he wished 
to give a statement; and that there had been no promises, 
threats, or abuse of any kind toward him, or anything 
like that to procure the statement. He further stated 
that on Saturday evening, April 13, 1957, he and his 
wife, Phyllis Jurgenson, with a woman referred to as 
Pat Dockweiler, went for a drive in his car. The three 
of them went to the Lee Bar and each had a drink of 
seltzer high and whiskey. They stayed in the Lee Bar 
about 30 minutes. The three of them left the Lee Bar 
and went to the Silver Tap. Arriving at the Silver 
Tap, they sat down in a booth and ordered a round of 
drinks. A man sitting at the bar came over to talk to 
the defendant. The defendant’s wife and Pat Dock- 
weiler were dancing together at the time. The man 
asked to join them. They all had a couple of rounds of 
drinks and left the Silver Tap about 10:30 pm. They 
then went to the Gay Time Bar at Twenty-fourth and 
Leavenworth Streets, arriving there about a quarter to 
11 or 11 o’clock. They occupied a booth and had a round 
of drinks. There were two men there whom Pat Dock- 
weiler knew. These men joined the party, and they had 
another round of drinks. The man who joined them at 
the Silver Tap left. When the five of them were sitting 
at a large table, the defendant’s wife danced with one 
of these men three or four times. The defendant’s wife 
then went to a ladies rest room and the defendant fol- 
lowed her. The defendant asked her what she was doing 
and she said: “I am writing down my name and phone 
number for Pat, * * * This guy wants Pat’s name and 
phone number, * * * I am going to give him mine,” or 
something like that, and said it was so that he could 
get hold of her. Then the defendant and his wife went 
back and sat down, the defendant asked her what she 
was doing with that paper, and she said she was going 
to give it to Pat. The defendant then suggested that 
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they go home. This was between 12 and 12:30. They 
went home, the defendant’s wife doing the driving. Up- 
on arriving at their home, they sat in the car 15 or 20 
minutes and discussed the matter of the defendant’s 
wife giving her phone number. They kissed and made 
up while in the car. They then went upstairs. After 
going upstairs, the defendant sat in the kitchen for a 
while and his wife went to the bathroom to get ready 
to go to bed. He asked her if she wanted him to fry a 
couple of steaks or get something to eat, and she said 
she did not want anything. After about 15 minutes, 
the defendant went to the bedroom and found his wife 
sitting on the edge of the bed in her night clothes. He 
sat down beside her and they again talked about the 
matter of the phone number. He told her she was lying 
about getting the address for Pat, and she said she was 
not lying. She then admitted that she was getting it 
for herself. He asked her: “How come you are getting 
it for yourself?” She said: “I don’t know, I was drink- 
ing.” She had been drinking, but was not drunk. Then 
the defendant went to the dresser and got a gun and 
twirled it around a couple of times. His purpose was 
to scare his wife. He was mad. The gun had one shell 
in it. He twirled it around and it went “bang.” After 
he had fired, he saw her head going over and he dropped 
the gun, or laid it down, and went to the telephone and 
dialed for help. The bullet had entered his wife’s fore- 
head and killed her. He was angry at her when he 
fired the shot. 
The record shows that when the defendant entered 
his plea of guilty to the charge of manslaughter on 
April 18, 1957, he was accompanied by the public de- 
fender of Douglas County appointed by the court to de- 
fend him. The public defender stated to the court that 
he was present in court on April 18, 1957, when the de- 
fendant entered his plea of guilty of manslaughter; that 
he had talked to the defendant previous to that time and 
advised the defendant absolutely as to his constitutional 
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rights; that he talked to the defendant on three occa- 
sions; that the defendant told him his story; that it was 
the defendant’s desire to plead guilty, and the public 
defender advised him that he was entitled to a trial if 
he wanted it, that a man charged with the commission 
of a crime was deemed innocent until he was found 
guilty, and advised the defendant what his rights were 
again and asked him if he desired to plead guilty; and 
that the defendant intimated what he wanted to do. 

A Mr. Hayes, an attorney in the office of the public 
defender, told the court he was present at the last con- 
ference had between the defendant and the public de- 
fender, and the defendant was fully advised as to his 
constitutional rights. 

The public defender withdrew from the case and the 
defendant’s employed attorney took over the proceedings 
thereafter. 

On April 30, 1957, before sentence was pronounced, 
the defendant testified that he was and had been a pipe 
fitter since 1950; that he was married and the father of 
three children ages 10, 8, and 7; that he went through 
the fifth grade in school; that he was brought to jail 
by two detectives who questioned him; and that other 
people questioned him until about 6 o’clock in the morn- 
ing. This would be Monday morning, April 15, 1957. 
The defendant further testified that he was questioned 
again later; and that about 4 days later he was brought 
to the county courthouse where he talked to the chief 
deputy county attorney, Mr. Hanley, who told the de- 
fendant that it was no accident, and that he was going 
to throw a first degree murder charge at him, that is, 
a first or second degree murder charge. This witness 
could not remember exactly, he was mixed up and every- 
body was talking. He further testified that Hanley said 
if he would tell his story the way Hanley wanted him 
to, then he would be charged with manslaughter; that 
he made the statement heretofore set out in substance; 
and that he talked to the public defender and was told 
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by him of his rights and that he did not have to plead 
guilty. He was asked why he had pleaded guilty and 
his answer was: “TI don’t know; I was scared, I guess.” 
He was asked: “Q- Scared of what? A- Going to 
charge me with first degree murder. Q- You were 
scared of their intimidations? A- Yes. Q- And that 
is the only reason you pleaded guilty? A- Yes.” 

On cross-examination the defendant testified that he 
talked to Captain Clinchard of the Omaha police de- 
partment the next day after the incident happened, and 
talked to him on several occasions; and that Captain 
Clinchard never threatened or abused him in any way, 
had been pretty close to the investigation, and had con- 
ducted it. Hanley asked the defendant: “And you 
gave me a statement of exactly how it happened, after 
you had thought it over, that night; and you gave 
another statement to me, didn’t you? A- The day I 
was in your office you told me you were going to throw 
a first or second degree murder charge at me.” The 
defendant did recall that at his request Hanley dis- 
cussed with him the degrees of murder, first, second, 
and manslaughter, and told him those would be the 
charges involved in this case. He further testified that 
the first and second degree murder charges that he 
might be faced with scared him, and that Hanley did 
scare him in this respect. 

On re-direct examination the defendant testified: 
“Q- They never abused you physically, did they? A- 
No. Q- Then you would say that the only reason that 
you agreed to plead to manslaughter was that they 
threatened you with first degree murder if you did 
not? A- Yes, sir.” 

Hanley, the chief deputy county attorney, testified: 
“We did discuss at his (defendant’s) request the degrees 
of homicide, and I told him there was a first degree, 
second degree, and manslaughter; and that depended 
upon what evidence there was in the particular case, 
which would determine what charge was to be filed.” 
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Captain Clinchard testified that at the conference, 
and later when the reported statement was taken at the 
Omaha police station, the chief deputy county attorney, 
Hanley, did not at any time in that conference threaten 
the defendant with a first or second degree murder 
charge if he did not make a plea of guilty to manslaugh- 
ter; that this witness was convinced the defendant fully 
understood the charge of manslaughter, and that he 
wished to make a direct plea; and that he had ex- 
plained to the defendant the degrees of murder prior 
to the time of taking the written statement heretofore 
mentioned. 

The court overruled the defendant’s motion to with- 
draw his plea of guilty and denied the defendant’s mo- 
tion to enter a plea of not guilty. The defendant was 
then sentenced as heretofore set forth. 

The defendant sets forth several assignments of error 
which are interrelated and which present to this court 
the question: Did the court err in refusing the request 
of the defendant to withdraw his plea of guilty and enter 
a plea of not guilty? 

Before taking up this question, the defendant con- 
tends that from an examination of the information, the 
court did not legally record on the information the 
plea of guilty of the defendant. Attention is directed to 
section 29-1820, R. R. S. 1943, which provides as follows: 
“If the accused pleads ‘guilty,’ the plea shall be re- 
corded on the indictment, and the accused shall be 
placed in the custody of the sheriff until sentence.” 

In Preuit v. People, 5 Neb. 377, it was held: ‘The 
statute directing the entry of the prisoner’s plea on the 
back of the indictment is not mandatory, but directory 
merely, and the failure to so enter it is no ground for 
a reversal of the judgment, when the plea is contained 
in another part of the record.” 

Section 29-1604, R. R. S. 1943, provides that the law 
relating to indictments applies to informations in the 
same manner and to the same extent. 
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As heretofore shown, it is a matter of record that the 
defendant did appear before the court on April 18, 
1957, and entered a plea of guilty to the charge of man- 
slaughter. We find no prejudicial error in the court’s 
failure to endorse on the information the defendant’s 
plea of guilty to the charge of manslaughter. 

As to whether a plea of guilty entered in a criminal 
case may be withdrawn and a plea of not guilty en- 
tered, it is said in 14 Am. Jur., Criminal Law, § 286, 
p. 960, that the matter in capital cases, as well as other 
criminal cases, is usually considered as resting in the 
discretion of the court and the exercise of such discre- 
tion as not being subject to reversal by an appellate 
court unless it clearly appears that there was an abuse 
of discretion. The action of a trial court in refusing 
leave to withdraw a plea of guilty is reviewable on 
appeal or writ of error; and if it appears that such 
action was arbitrary and not the exercise of a sound 
judicial discretion, the appellate court will not hesi- 
tate to reverse the judgment of the trial court. See, 
also, 2 Am. Jur., Appeal and Error, § 141, p. 935. 

As in other cases of discretionary power, no general 
rule can be laid down as to when a defendant will be 
permitted to withdraw his plea. The decision in each 
case must depend to a great extent on the particular 
attendant circumstances. See 14 Am. Jur., Criminal 
Law, § 287, p. 961. 

A motion to withdraw a plea of guilty, and to be al- 
lowed to enter a plea of not guilty, addresses itself to 
the discretion of the trial judge before whom the plea 
is entered, and, in the absence of a clear abuse of that 
discretion, the appellate court will not interfere. See 
Annotation, 66 A. L. R. 628, citing cases from the United 
States courts, Arkansas, California, Idaho, Illinois, In- 
diana, Louisiana, Michigan, Minnesota, Mississippi, Mis- 
souri, Montana, New Mexico, North Carolina, North 
Dakota, Oklahoma, Oregon, Rhode Island, Washington, 
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West Virginia, and Wisconsin. See, also, Sandlovich 
v. State, 104 Neb. 169, 176 N. W. 81. 

Leave should ordinarily be given to withdraw a plea 
of guilty if it was entered by mistake or under a miscon- 
ception of the nature of the charge; through a misunder- 
standing as to its effect; through fear, fraud, or official 
misrepresentation; was made involuntarily for any rea- 
son; or even where it was entered inadvisedly, if any 
reasonable ground is offered for going to the jury. If 
such a plea has been received by the court without 
observance of the precautions and solemnities required 
by law, the court should permit the plea to be with- 
drawn. On the other hand, if a defendant, with full 
knowledge of the charge against him and of his rights 
and the consequences of a plea of guilty, enters such 
a plea understandingly and without fear or persuasion, 
the court may, without abusing its discretion, refuse to 
permit him to withdraw it. See, 14 Am. Jur., Criminal 
Law, § 287, p. 961, and cases cited in the notes thereunder. 
See, also, 22 C. J. S., Criminal Law, § 421, p. 642; Anno- 
tation, 20 A. L. R. 1445, 1454; Annotation, 66 A. L. R. 628, 
638; Annotation, 149 A. L. R. 1403, 1413. 

The defendant and the State both cite Bordeau v. 
State, 125 Neb. 133, 249 N. W. 291. The defendant cites 
the case to show that the defendant in the cited case 
was a very young man of more than ordinary intelli- 
gence, education, and poise, and capable of making his 
own choice, while the defendant claims in the instant 
case that he is not of ordinary intelligence and educa- 
tion, but is a pipe fitter with only a fifth grade educa- 
tion. The State cites the case because of the similarity 
in some of the elements therein to the instant case. 
The defendant, Bordeau, through jealousy, stabbed a 
man by the name of Workman to death with an ice pick 
because of Workman’s attentions to Bordeau’s wife. On 
October 16, 1930, the defendant was questioned by the 
county attorney and made answers in writing, after 
having been fully advised as to his immunity. On the 
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morning of October 17, 1930, he was taken to the county 
court for his preliminary hearing. He was offered an 
opportunity to consult counsel and was informed that 
he would be furnished counsel if he so desired. He 
asked if he could act as his own attorney, and did so. 
He was bound over to the district court. He immediately 
requested the county attorney to explain to him the 
different degrees of homicide, which was done. He 
offered to plead guilty to manslaughter, if the county 
attorney would charge that offense. The county at- 
torney refused on the ground that he thought the facts 
indicated at least second degree murder. Later that 
day the defendant told the county attorney he would 
plead guilty to murder in the second degree, if so 
charged. When he was so charged and was brought 
before the district court to be arraigned, the court very 
carefully and methodically explained to him his right 
to have counsel (either of his own or appointed by the 
court) and all other rights afforded him by law, in- 
cluding the nature of the charge and the penalties. He 
told the court he had not been influenced by promises 
or coercion or in any other manner in reaching this 
decision to plead guilty. Upon acceptance of such a 
plea, the court told defendant he could have any one 
he desired talk to the court and that a full investiga- 
tion would be made before sentence. On November 
3, 1930, Bordeau was sentenced to serve a term of 25 
years in the penitentiary. After his sentence but dur- 
ing the same term of court he filed a motion to vacate 
the judgment so as to permit him to withdraw his plea 
and plead not guilty. This motion was overruled and 
the defendant prosecuted error proceedings to the Su- 
preme Court. In affirming the decision of the trial court, 
this court said: “Defendant waived his right to an at- 
torney. If he had not previously indicated a willing- 
ness to plead guilty to murder in the second degree, an 
information might have been filed by the county attor- 
ney charging murder in the first degree, with a possi- 
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bility for that extreme offense. A decision of fact, sub- 
mitted to the trial court by affidavits, will not ordinarily 
be set aside on review unless unsupported by the evi- 
dence or clearly wrong. We are of the opinion that the 
findings and judgment of the district court were sus- 
tained by the evidence and were not contrary to law, 
that there was evidence justifying the finding of murder 
in the second degree, and that the district court did not 
abuse its discretion in refusing to set aside the plea 
of guilty and to permit a defense and trial by jury on 
the merits.” 

In the instant case the evidence shows that the de- 
fendant was fully advised of his constitutional rights. 
He had the benefit of legal counsel at the time he en- 
tered his plea of guilty to manslaughter and prior there- 
to by utilizing the services of the public defender. The 
public defender apparently more than once advised the 
defendant of his constitutional rights, told him every 
man was presumed to be innocent until he was found 
guilty, and that he was entitled to a trial if he wanted 
one. There is no evidence that the defendant was threat- 
ened in any manner by anyone connected with the case, 
that is, by any officer of the law or any person from the 
county attorney’s office. There is no evidence that 
the defendant was abused physically by anyone seek- 
ing to obtain information from him with reference to 
the case. The captain of police of Omaha who investi- 
gated his case explained to him the different degrees 
of murder, and so did the chief deputy county attorney. 
The defendant voluntarily made his statement with 
reference to what happened. In fact, he wanted to make 
the statement and requested the privilege to do so. 
There is no evidence in the record that the defendant 
was induced by threats or promises to tell his story, or 
that any improper means was used to obtain it. 

It is the defendant’s contention that he pleaded guilty 
for fear that a more serious charge would be filed against 
him. He did not plead guilty until after the charge of 
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manslaughter had been filed. His defense against the 
charge of manslaughter is that the firing of the gun 
which killed his wife was an accident. By the defend- 
ant’s version of the facts, he was mad at his wife; he 
knew the gun was loaded; and he got the gun in order 
to scare his wife. This constituted an assault within the 
contemplation of section 28-411, R. R. S. 1943. 

In Turpit v. State, 154 Neb. 385, 48 N. W. 2d 83, this 
court said: “Where one intentionally points a loaded 
gun at another, he is guilty of an unlawful assault, and 
if such gun is unintentionally discharged and the per- 
son assaulted is killed thereby, he is guilty of man- 
slaughter.” See cases cited in the opinion. 

The defendant’s claim that he is an ignorant pipe 
fitter with a fifth grade education and consequently 
is of subnormal intelligence and incapable of under- 
standing the crime he is alleged to have committed, and 
acted through fear of being charged with a greater crime, 
is not very persuasive. His age is not shown by the 
record. However, he was a married man with the re- 
sponsibility of raising three children. There is nothing 
to show that he was not a good workman in his em- 
ployment, that he was void of employment, or that he 
was not a responsible person. As we view his statement 
to the chief deputy county attorney, his response to the 
questions showed intelligence and continuity of thought 
and reason. 

We conclude that the trial court, under the circum- 
stances presented by the record in the instant case, did 
not abuse its sound legal discretion in denying the de- 
fendant the right to withdraw his plea of guilty and 
enter his plea of not guilty. 

The judgment of the district court should be, and is 
hereby, affirmed. 

AFFIRMED. 

YEAGER, J., participating on briefs. 
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Cuicaco & NorTtH WESTERN RaiLwaAy CoMPANY, A 
CORPORATION, APPELLANT, V. CITY OF SEWARD, 


NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
88 N. W. 2d 175 


Filed February 21, 1958. No. 34297. 


1. Statutes. The fundamental principle of statutory construction 
is to ascertain the intent of the Legislature, and to discover that 
intent from the language of the act itself, and it is not the 
court’s duty nor within its province to read a meaning into a 
statute that is not warranted by legislative language. 


2. All statutes in pari materia must be taken together 
and construed as if they were one enactment, and, if possible, 
effect given to every provision. 

3. Statutes should be so construed as to give effect to 


the intention of the Legislature, and, if a statute is plain and 
unambiguous, there is no room for construction or interpretation. 
4, Municipal Corporations: Taxation. The general rule in this state 
in construing applicable statutes is that the legislative power 
and authority delegated to a city to construct local improve- 
ments and levy assessments for payment thereof is to be strictly 
construed and every reasonable doubt as to the extent or 
limitation of such power and authority is resolved against the 
city and in favor of the taxpayer. 
The word “intersections” as used in section 
17-520, R. R. 8. 1948, is not limited by the language thereof and 
therefore includes all types thereof, which would include “T”’ 
intersections. 


The only foundation for a local assessment 
lies in the special benefits conferred upon the property assessed 
by the improvement to pay which the assessment is made. 

5 When a party attacks a paving assessment 
for the reason that it is illegal, or for an unauthorized purpose, 
the burden is on him to prove the invalidity of the assessment, 
or that it was for an unauthorized purpose. 

8. Railroads: Taxation. A railroad company’s right-of-way and 
other real property specially benefited by a public improve- 
ment is liable for special assessments in its general relations 
and apart from its particular use for railroad purposes, in the 
same manner and upon the same basis as other property owners 
in a public improvement district. 


AppEAL from the district court for Seward County: 
H. EMERSon KoKJeEr, JupGE. Affirmed. 


Neely, Otis & Neely, for appellant. 
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Paul H. Bek and Ivan A. Blevens, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


WENKE, J. 

This is an appeal from the district court for Seward 
County. It involves a claim for refund by the Chicago 
& North Western Railway Company from the City of 
Seward of a part of a special assessment made against 
it by the city and paid by the railroad, the claim being 
made by the railroad under and pursuant to the pro- 
visions of section 77-1735, R. R. S. 1943. The district 
court disallowed the claim for refund and dismissed 
the action. The railroad filed a motion for new trial 
and filed this appeal from the overruling thereof. 

The factual situation out of which this claim had its 
origin is not in dispute. The railroad, a Wisconsin cor- 
poration, operates a line of its railroad through the city 
of Seward, Nebraska, and owns real property therein. 
It owns all the real estate in Seward immediately abut- 
ting on the west side of Tenth Street for a distance of 
1,137 feet between the north property line of South 
Jackson Street and the north property line of Moffitt 
Street. In 1953 the city of Seward, a city of the sec- 
ond class, created Improvement District No. 60 under 
and pursuant to the authority granted it by section 17- 
511, R. R. S. 1943. The work contemplated by this im- 
provement district included the paving of that part of 
Tenth Street, which runs north and south, between the 
north property line of South Jackson Street and the 
north property line of Moffitt Street or that part of 
Tenth Street lying just east of the real estate owned 
by the railroad. After the improvements contemplated 
by Improvement District No. 60 had been made the city 
levied an assessment against the real estate of the rail- 
road lying just to the west of Tenth Street, which has 
hereinbefore been fully described, in the sum of $8,692.35 
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or at the rate of $7.645 per foot on the 1,137 lineal front 
feet abutting on the west side of Tenth Street. The 
railroad paid this amount to the city but asked for a 
refund of $2,446.40 thereof. 

In the area of Tenth Street as it abuts on the rail- 
road’s property it is intersected by four streets from 
the east, each of which is 80 feet wide, being North 
Jackson, Bradford, Roberts, and Moffitt Streets. These 
streets, west of Tenth Street, had previously been va- 
cated, thus they create a “T” intersection as they in- 
tersect Tenth Street. As to the cost of improving and 
paving the areas of these four intersections the city 
charged the east one-half thereof upon all of the tax- 
able property of the city under the authority of sec- 
‘tion 17-520, R. R. S. 1943, whereas it is the railroad’s 
thought that thereunder the cost of improving and 
paving the entire area of these four intersections should 
have been assessed upon all of the taxable property of 
the city. If that is true then it seems to be the thought 
of the railroad that its property immediately to the west 
of these intersections should be free of being taxed for 
the cost of the improvements made by the city under 
and pursuant to the authority of Improvement District 
No. 60, that is, it should not have been assessed on the 
320 feet of its property immediately to the west of the 
four “T” intersections at the rate of $7.645 per lineal 
front foot or the sum of $2,446.40, which amount it asks 
that we require the city to refund. 

There are two questions involved: First, are the areas 
created by “T” intersections within those covered by 
section 17-520, R. R. S. 1943; and second, if they are, 
does that fact relieve the railroad’s property at the top 
of the “T” intersections from the levy of special as- 
sessments resulting from _ special benefits conferred 
thereon by the improvement? 

The whole act relating to improvement of streets and 
alleys by cities of the second class by means of im- 
provement districts contemplates the levy of special 
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assessments for the cost thereof upon the lots and par- 
cels of land in the improvement district which abut on 
or are adjacent to the streets and alleys improved to 
the extent that such lots and parcels of land are spe- 
cially benefited thereby, and in proportion to such 
benefits, but not to exceed the cost thereof. See, §§ 
17-509, 17-510, 17-511, 17-524, R. R. S. 1943. In consid- 
ering the cost thereof for this purpose the city should, 
of course, first determine what should not be included. 
In this respect section 17-520, R. R. S. 1943, provides, in 
part, as follows: “For all paving and improvements 
of the intersections and areas formed by the crossing 
of streets, avenues or alleys, * * * the assessment shall 
be made upon all of the taxable property of the city or 
village; * * *. Nothing herein shall be construed as 
authorizing the mayor and council or board of trustees 
to pave or gravel any intersections or areas formed by 
the crossing of streets, avenues or alleys, unless in con- 
nection with one or more blocks of street paving or 
graveling of which the paving or graveling of such in- 
tersection or area shall form a part.” 

“The fundamental principle of statutory construc- 
tion is to ascertain the intent of the Legislature, and 
to discover that intent from the language of the act 
itself, and it is not the court’s duty nor within its prov- 
ince to read a meaning into a statute that is not war- 
ranted by legislative language.” Lang v. Sanitary Dis- 
trict, 160 Neb. 754, 71 N. W. 2d 608. 

“All statutes relating to the same subject are con- 
sidered as parts of a homogeneous system and later 
statutes are considered as supplementary to preceding 
enactments. So, also, statutes relating to the same sub- 
ject, although enacted at different times, are in pari 
materia and should be construed together.” Enyeart v. 
City of Lincoln, 136 Neb. 146, 285 N. W. 314. 

“All statutes in pari materia must be taken together 
and construed as if they were one enactment, and, if 
possible, effect given to every provision.” Logan County 
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v. Carnahan, on rehearing, 66 Neb. 693, 95 N. W. 812. 

“Statutes should be so construed as to give effect to 
the intention of the legislature, and if a statute is plain 
and unambiguous, there is no room for construction 
or interpretation.” Shellenberger v. Ranson, 41 Neb. 
631, 59 N. W. 935, 25 L. R. A. 564. 

“The general rule in this state in construing appli- 
cable statutes is that the legislative power and authority 
delegated to a city to construct local improvements and 
levy assessments for payment thereof is to be strictly 
construed and every reasonable doubt as to the ex- 
tent or limitation of such power and authority is re- 
solved against the city and in favor of the taxpayer.” 
Chicago & N. W. Ry. Co. v. City of Omaha, 156 Neb. 
705, 57 N. W. 2d 753. See, also, Chicago & N. W. Ry. 
Co. v. City of Omaha, 154 Neb. 442, 48 N. W. 2d 409. 

“Statutes empowering municipal boards to perform 
certain functions will be strictly construed, and all doubt 
will be resolved against the exercise of the power, 
rather than in favor of it.” Garver v. City of Humboldt, 
120 Neb. 132, 231 N. W. 699. : 

It seems only fundamental that what the city did in 
considering the cost of improving and paving the in- 
tersections created by these four streets intersecting 
but not crossing Tenth Street cannot be approved. 
Either the entire area was or was not within the language 
of section 17-520, R. R. S. 1943. There are states where- 
in division is expressly authorized by statute but such 
is not the situation in this state. 

The city seems to rely on our holding in Price v. 
City of Lincoln, 103 Neb. 366, 171 N. W. 921, and our 
citing therein of the case of City of Crowley v. Police 
Jury of Acadia Parish, 138 La. 488, 70 So. 487, as au- 
thority for what it did in dividing the area into two 
parts for the purpose of applying the provisions of section 
17-520, R. R. S. 1943, thereto. The case of Price v. City 
of Lincoln, supra, did not involve the question here 
presented nor did our citing of the case of City of Crowley 
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v. Police Jury of Acadia Parish, supra, therein in sup- 
port of the language that “The term ‘intersections,’ as 
applied to streets, is defined as ‘the space occupied by 
two streets at the point where they cross each other’ ” 
make it authority for the question here presented. The 
factual situation as to what was and what was not in- 
cluded in an intersection was not involved in Price v. 
City of Lincoln, supra, and what was said therein in 
that regard was merely dicta. 

The city also calls our attention to the history of 
section 17-520, R. R. S. 1948. In its original enactment 
it related solely to “The cost of improving the inter- 
sections in any such district” and left it optional with 
the municipal authorities as to whether or not that cost 
should be paid by the municipality or assessed against the 
property in the district specially benefited thereby. 
See Laws 1909, c. 22, § 1, p. 193. The 1919 Legislature 
changed this to the language of the present statute. Laws 
1919, c. 50, § 1, p. 147. The principal change was that 
which made the cost thereof a mandatory charge to be 
assessed upon all of the taxable property of the city or 
village. We do not think, by adding the words “and 
areas formed by the crossing of streets, avenues or 
alleys,” the Legislature intended to materially limit what 
had previously been meant by the word “intersections.” 

We have been unable to find any Nebraska decisions 
dealing directly with this subject and none have been 
pointed out to us. The word “intersections” as used in 
section 17-520, R. R. S. 1943, in our opinion includes 
all types thereof which would include “T” intersections. 
We do not think the language added to the act by the 
1919 Legislature in any way limited its meaning in this 
respect. In this respect we think the legislative defi- 
nition of the term “intersections” as contained in sec- 
tion 39-741, R. R. S. 1948, which deals with “Rules of 
the Road” is significant. Therein, in subsection (7) 
thereof, the Legislature said: ‘“(7) The term ‘inter- 
section’ includes the area embraced within the pro- 
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longation of the lateral curb lines or, if none, then the 
lateral boundary lines of two or more highways which 
join one another at an angle, whether or not one such 
highway crosses the other.” We think the city should 
have assessed all of the cost of improving and paving 
these four “T” intersections upon all of the taxable 
property of the city. 

But would this relieve the railroad of the assessment 
made against any of its property abutting on Tenth 
Street? We think not. Special assessments on property 
in improvement districts are made on the basis of special 
benefits accruing thereto and not on the basis of the 
cost of the improvement immediately in front of such 
property. See, Biggerstaff v. City of Broken Bow, 112 
Neb. 4, 198 N. W. 156; Chicago & N. W. Ry. Co. v. City 
of Albion, 109 Neb. 739, 192 N. W. 233; Chicago & N. W. 
Ry. Co. v. City of Omaha, 156 Neb. 705, 57 N. W. 2d 753. 
As stated in Chicago & N. W. Ry. Co. v. City of Albion, 
supra: “That special assessments can only be based upon 
special benefits to the property assessed, and that such 
an assessment beyond the special benefits conferred 
would be a taking of private property for public use 
without just compensation, as appellant urges, is set- 
tled law in this state.” And in Chicago & N. W. Ry. 
Co. v. City of Omaha, 156 Neb. 705, 57 N. W. 2d 753, 
we said: ‘The court went on to say, quoting from Cain 
v. City of Omaha, supra (42 Neb. 120, 60 N. W. 368): 
‘“The only foundation for a local assessment lies in the 
special benefits conferred upon the property assessed, 
by the improvement to pay which the assessment is 
made, and an assessment beyond the benefit so con- 
ferred is a taking of property for public use without 
compensation, and therefore illegal.”’” 

Has the railroad shown that its property abutting on 
and immediately to the west of these four “T” inter- 
sections was not specially benefited by the improve- 
ment of Tenth Street? 

As stated in Chicago & N. W. Ry. Co. v. City of 
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Omaha, 156 Neb. 705, 57 N. W. 2d 753: “When a party 
attacks a paving assessment for the reason that it is 
illegal, or for an unauthorized purpose, the burden is on 
him to prove the invalidity of the assessment, or that 
it was for an unauthorized purpose.” And in Chicago 
& N. W. Ry. Co. v. City of Omaha, 154 Neb. 442, 48 N. 
W. 2d 409, quoting from Munsell v. City of Hebron, 117 
Neb. 251, 220 N. W. 289, we said: “‘The owner of 
property in a municipality cannot lawfully be assessed 
for a public improvement thereon or adjacent thereto 
beyond the amount of the present benefit or such rea- 
sonably prospective benefit as such owner may derive 
from the improvement in question.’ However, ‘When 
a party attacks a paving assessment as void * * * the 
burden is on him to prove the invalidity of the assess- 
ment.’ ” 

What should have been done by the city in computing 
the cost of the improvement in order to assess the lots 
and parcels of land abutting on or adjacent to the street 
improved was to take the total cost of these four “T” 
intersections and deduct it therefrom and assess such 
lots and parcels for the balance to the extent they had 
been specially benefited thereby but not in excess 
thereof and assessed all of the taxable property of the 
city for the costs of improving and paving the four inter- 
sections. In this respect the railroad’s property was 
taxable for all special benefits that had accrued thereto 
by reason of the improving of Tenth Street. See, Chi- 
cago & N. W. Ry. Co. v. City of Omaha, 154 Neb. 442, 
48 N. W. 2d 409; Chicago & N. W. Ry. Co. v. City of 
Albion, supra; Chicago & N. W. Ry. Co. v. City of Omaha, 
156 Neb. 705, 57 N. W. 2d 753. As stated in Chicago & 
N. W. Ry. Co. v. City of Omaha, 156 Neb. 705, 57 N. 
W. 2d 753: “In Chicago & N. W. Ry. Co. v. City of 
Albion, 109 Neb. 739, 192 N. W. 233, it was concluded 
that a railroad company’s right-of-way and other real 
property specially benefited by a public improvement 
was liable for special assessments in its general rela- 
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tions and apart from its particular use for railroad pur- 
poses, in the same manner and upon the same basis as 
other property owners in a public improvement district.” 

Did the railroad show that its property had not been 
specially benefited? As we said in Chicago & N. W. Ry. 
Co. v. City of Omaha, 156 Neb. 705, 57 N. W. 2d 753: 
“When a party attacks a paving assessment for the reason 
that it is illegal, or for an unauthorized purpose, the bur- 
den is on him to prove the invalidity of the assessment, or 
that it was for an unauthorized purpose.” We think 
the following from Chicago & N. W. Ry. Co. v. City of 
Omaha, 154 Neb. 442, 48 N. W. 2d 409, has application 
here. Therein we said: “There is not sufficient com- 
petent evidence in this record which would justify the 
district court or this court in avoiding or annulling the 
assessment. In the situation presented, the action of the 
taxing authorities in levying special assessments as pro- 
vided for by law is conclusive because plaintiff has not 
proved that such taxing body making such special 
assessments proceeded upon an illegal principle or an 
erroneous rule of law.” 

It is probably true that too large an amount of the 
costs of the improvements of Improvement District No. 
60 were assessed to the owners of lots and parcels of 
land abutting on or adjacent to the street improved and 
not enough to all the taxable property of the city but 
this does not make void any part of the special assess- 
ments levied on the railroad’s property unless it has 
shown its property has not been specially benefited in 
that amount. That it has failed to do. Consequently 
we affirm the action of the trial court. 

AFFIRMED. 
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, PLAINTIFF, V. J. CEDRIC CONOVER, 


DEFENDANT. 
88 N. W. 2d 135 


Filed February 21, 1958. No. 34363. 


Trial. A motion by plaintiff for judgment on the pleadings 
admits facts well pleaded or admitted in the answer in the cause. 
If statements contained in the pleadings legally entitle 
a litigant to judgment in his favor, the court should accordingly 
render judgment in the cause. 

Judges. A county judge is prohibited by Article V, section 14, 
of the Constitution from practicing law in any court in a matter 
arising in or growing out of any proceeding in his court. 
Attorney and Client. The ethical standards relating to the 
practice of law in this state are the Canons of Professional 
Ethics of the American Bar Association and any others adopted 
by this court. 

Misconduct of a lawyer acting as a judge may justify 
his disbarment as a member of the bar. A violation of his 
judicial oath aggravates the offense of disregarding his oath 
as a lawyer. 

Money of a client or other trust property coming 
into the possession of a lawyer should be promptly reported 
and accounted for and should not under any circumstances be 
commingled with his own or used by him. 

Restitution of money or property improperly detained 
by a lawyer until he is threatened with or involved in proceed- 
ings concerning his legal accountability therefor is not exonera- 
tion of his unprofessional conduct. 

Implicit in an admission to the bar is an obligation 
that the licensee will inform himself of and will meticulously 
discharge his duties, uphold and obey the Constitution and laws 
of the state, honor the standards of professional ethics, and 
abjure all offensive practices. 

Courts have a duty to maintain the integrity of the 
legal profession by excluding any member thereof whose con- 
duct has a tendency to bring the courts or the profession of law 
into disrepute or to affect adversely the administration of justice. 
The primary purpose of a disciplinary proceeding is 
not to punish the subject of it but to ascertain and determine in 
the public interest if he should be permitted to continue as a 
member of the bar. 


ORIGINAL ACTION. Judgment of disbarment. 
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Clarence S. Beck, Attorney General, and Gerald S. 
Vitamvas, for plaintiff. 


Townsend & Youmans, for defendant. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLauGu, JJ. 


BosLaueu, J. 

Defendant became a member of the bar of Nebraska 
June 27, 1934, and has been licensed to practice law in 
the state since that date. He was during the period of 
January 7, 1937, to May 1, 1951, judge of the county court 
of Morrill County. It had a population of less than 
16,000. He has been since March 6, 1954, county attorney 
of that county. This is an original proceeding in this 
court by the State of Nebraska on the relation of the 
Nebraska State Bar Association. 

The complaint accuses the defendant of unlawful and 
unethical conduct in practicing law in the court of which 
he was judge; of influencing persons interested in mat- 
ters pending in the court of which he was judge in 
reference to the selection of an attorney to represent 
and act for them therein; of failing to account for and 
pay to the county the costs received by him which had 
accrued in proceedings had in the court of which he 
was judge; and of receiving and retaining attorney’s 
fees taxed as costs in tax foreclosure cases prosecuted 
by him as county attorney on behalf of the aforesaid 
county. The facts stated in the complaint are admitted 
by the answer of defendant. Plaintiff has applied for 
judgment on the pleadings. Its motion in this respect is 
well taken. A motion of plaintiff for judgment on the 
pleadings admits facts well pleaded or admitted in the 
answer in the cause. If statements contained in the 
pleadings legally entitle a litigant to a judgment in his 
favor, the, court should accordingly render judgment in 
the cause. State ex rel. Nebraska State Bar Assn. v. 
Wiebusch, 153 Neb. 583, 45 N. W. 2d 583. 
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The record discloses that in the interval from June 
1947 to May 10, 1950, defendant accepted employment 
as an attorney by persons interested in the estates of 
four deceased persons; that he performed services in 
accordance with his employment; and that he received 
and retained compensation therefor. The proceedings 
in which he acted were each in the court of which he 
was judge and are identified as follows: In the matter 
of the estate of Dorothy Peck Harkins, deceased; in the 
matter of the estate of Della Putman, deceased; in the 
matter of the estate of Lou M. Bonham, deceased; and 
in the matter of the estate of Fannie L. Bulck, deceased. 
Defendant conducted proceedings for the administration 
of each of the estates in the court of which he was judge 
in the same manner as he would have done as attorney 
for the persons he represented if he had not been judge 
of the court except he procured another member of 
the bar to permit his name to appear of record in each 
proceeding as nominal attorney for the parties by which 
defendant was employed and for whom he in fact acted. 
Defendant says in his answer that he then believed that 
all the law required under the circumstances was that 
some lawyer other than defendant appear of record as 
the attorney for the persons represented by defendant 
in the administration proceedings. This indicates that 
defendant was conscious of an impropriety in his con- 
duct and is a concession that the records of the court 
were made to exhibit a misrepresentation. It also justi- 
fies the conclusion of a regrettable inattention to or an 
inexcusable disregard of the legal literature of the state. 

The record definitely establishes that defendant prac- 
ticed law in matters arising in and growing out of pro- 
ceedings in the court of which he was judge and that 
he acted in the matters and proceedings in the dual 
capacity of attorney and judge. The participation of de- 
fendant therein as counsel for interested parties was a 
violation of the provisions of the Constitution that no 
county judge shall practice law in any court in any mat- 
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ter arising in or growing out of any proceeding in his 
court. Art. V, § 14, Constitution of Nebraska; State ex 
rel. Nebraska State Bar Assn. v. Wiebusch, supra; State 
ex rel. Nebraska State Bar Assn. v. Bates, 162 Neb. 
652, 77 N. W. 2d 302. It was contrary also to the pro- 
hibition of the applicable statute. § 7-111, R. R. S. 1943. 
The unprofessional conduct ascribed to the defendant 
in this respect by the complaint and verified by the 
record transgressed section 31 of the Canons of Judicial 
Ethics of the American Bar Association which states in 
part: “If forbidden to practice law, he should refrain 
from accepting any professional employment while in 
office.” The ethical standards relating to the practice 
of law in this state are the Canons of Professional Ethics 
of the American Bar Association and those that are 
approved from time to time by this court. These are 
recognized and applied in any proper case as rules gov- 
erning the professional conduct of lawyers. 

Defendant, as a part of his admission to practice law 
in the state, was required to obligate himself by an 
oath that he would support the Constitution of the 
state and that he would faithfully perform the duties 
of a member of the bar of Nebraska. § 7-104, R. R. S. 
1943. Likewise he was required before he entered upon 
his official duties to take an oath to support the Consti- 
tution of the state and to faithfully discharge the duties 
of his office. Art. XV, § 1, Constitution of Nebraska. 
Misconduct of a lawyer acting as a judge may justify 
his disbarment as a member of the bar. A violation of 
his judicial oath aggravates the offense of disregarding 
his oath as a lawyer. State ex rel. Nebraska State Bar 
Assn. v. Wiebusch, supra; State ex rel. Nebraska State 
Bar Assn. v. Bates, supra; Tucker v. Heirs of Myers, 151 
Neb. 359, 37 N. W. 2d 585. 

The costs of each of the administration proceedings 
described above were paid to defendant while he was 
judge of the county court. He made no accounting of 
these to the county during his incumbency of the office. 
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After he had notice of the investigation concerning his 
conduct and the charges before the committee on inquiry 
of the bar association he paid the costs in one of the 
estate proceedings on October 5, 1957, to the county. 
The costs of the other three administration proceedings 
were not paid by defendant to the county until October 
15, 1957, after the hearing before the committee on in- 
quiry. The amount of the costs was retained by defend- 
ant after their receipt by him for more than 6 years. 
The payment of the costs specified above was prop- 
erly made to defendant as judge of the county court. 
§ 24-549, R. R. S. 1943. He was a salaried officer and his 
compensation during the period involved was specified by 
law. Art. V, § 15, Constitution of Nebraska; § 23-1104, 
R. S. Supp., 1945; § 23-1104, R. S. Supp., 1949; Hamilton 
v. Foster, 155 Neb. 89, 50 N. W. 2d 542. The defendant 
was required to report the costs received to the board 
of county commissioners and to pay the amount thereof 
to the county treasurer not later than the 15th day of 
the month following the month during which they 
were received. § 33-130, R. R. S. 1943. A failure to 
comply with the statute was an offense for which sanc- 
tions were prescribed. § 33-132, R. R. S. 1943. 
Defendant, while county attorney of Morrill County, 
received from the clerk of the district court an amount 
taxed as an attorney’s fee for plaintiff in each of three 
cases for the foreclosure of tax liens prosecuted in the 
name and for the benefit of the county of Morrill. The 
dates the remittances were received by defendant were 
September 10, 1954, November 10, 1954, and May 18, 
1956. He deposited these in his individual checking 
account in the bank of his choice. The Auditor of Pub- 
lic Accounts of the state challenged two of the amounts 
on April 25, 1957. The defendant paid the amount of 
these to the county treasurer on April 30, 1957, and 
he paid the amount of the third item to the county 
treasurer October 5, 1957, after he had notice of the 
complaint before the committee on inquiry. Defendant, 
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as county attorney, was obligated to institute and prose- 
cute any action of the county to foreclose a tax lien. 
§ 77-1918, R. R. S. 1943. He was not entitled to any 
amount taxed therein as an attorney’s fee. § 23-1206, 
R. R. S. 1943. See, County of Sarpy v. Gasper, 149 Neb. 
51, 30 N. W. 2d 67; Strawn v. County of Sarpy, 156 
Neb. 797, 58 N. W. 2d 168. 

The accepted doctrine is that money of a client, money 
collected for a client, or other trust property coming 
into the possession of a lawyer should be promptly re- 
ported and accounted for and should not under any cir- 
cumstances be commingled with his own or be used by 
him. § 11, Canons of Professional Ethics of the Amer- 
ican Bar Association. The belated restitution to the 
county of the costs which defendant had received and 
retained as above related and the payment to the county 
of the amount he had received without right from the 
clerk of the district court when he was threatened with 
or involved in proceedings concerning legal account- 
ability therefor was not exoneration of the unprofes- 
sional conduct of defendant in reference thereto. State 
ex rel. Nebraska State Bar Assn. v. Hungerford, 159 
Neb. 468, 67 N. W. 2d 759; State ex rel. Nebraska State 
Bar Assn. v. Feehan, 161 Neb. 9, 71 N. W. 2d 518. 

Defendant does not deny the transgressions charged 
against him. He only pleads in effect that they were 
the result of absence of knowledge of the law, mistake, 
or error. These do not justify or excuse his serious 
repetitious derelictions. An assertion of illiteracy of 
constitutional provision, statutory enactments, and de- 
finitive pronouncements of the court of final decision 
is a futile haven for a judge or a lawyer. Likewise, an 
often-repeated claim of mistake or error in the handling 
of trust funds has small convincing influence. Implicit 
in each admission to the bar is an obligation that the 
licensee will know and will meticulously discharge his 
duties, uphold and obey the Constitution and the laws 
of the state, honor the standards of professional ethics, 
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and abjure from all offensive practices. State ex rel. 
Nebraska State Bar Assn. v. Feehan, supra. 

Courts have a duty to maintain the integrity of the 
legal profession by excluding any member thereof whose 
conduct has a tendency to bring the courts or the pro- 
fession of law into disrepute or to affect adversely the 
administration of justice. Hence the primary purpose of 
a disciplinary proceeding is not to punish the subject of 
it but to ascertain and determine in the public interest 
if he should be permitted to continue in the practice 
of law. State ex rel. Nebraska State Bar Assn. v. 
Wiebusch, supra. The charges made against defendant 
have been established. The judgment is that the de- 
fendant should be and he is disbarred from the practice 
of law in this state. 

JUDGMENT OF DISBARMENT. 

CarTER, J., did not participate in the decision of this 
case. 


W. IrRvING WILKIE, APPELLANT, v. ERNST J. BANSE ET AL., 


APPELLEES. 
88 N. W. 2d 181 


Filed February 28, 1958. No. 34280. 


1. Appeal and Error. Suits in equity, on appeal to this court, are 
triable de novo, subject to the rule that when evidence on 
material questions of fact is in irreconcilable conflict, this 
court will, in determining the weight of the evidence, consider 
the fact that the trial court observed the witnesses and their 
manner of testifying and accepted one version of the facts 
rather than another. 

2. Specific Performance: Accounting. A party who seeks to com- 
pel performance of a written contract and an accounting of the 
profits alleged to have accrued therefrom has the burden of 
proving the contract and that he has performed in accordance 
with its terms. 

8. Contracts. In order to prove an express contract, a definite 
offer by the offerer, and an unconditional and absolute ac- 
ceptance thereof by the offeree, must be shown. 
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Mutuality of obligation is an essential element of the 
right to enforce a contract in a court of equity. Where the 
offer requires a promise on the part of the offeree, a communi- 
cated acceptance is essential. | 
An offer does not ripen into a contract unless ac- 
cepted, and if the offeree does not accept within a reasonable 
time it may be treated as rejected. 

An offeree will not ordinarily be permitted to with- 
hold acceptance, or to violate a contract until the risk of loss 
under the agreement has passed, and then to belatedly assert 
rights in it when its financial success appears to be assured. 


APPEAL from the district court for Douglas County: 
JAMES M. Patton, JupcE. Affirmed. 


Burbridge & Burbridge, for appellant. 
Frost, Meyers & Farnham, for appellees. 


Heard before Stmmons, C. J., Carter, MEssmore, 
CHAPPELL, WENKE, and Bos.aucu, JJ. 


CaRrTER, J. 


This is a suit in equity to enforce two written con- 
tracts, and to have the plaintiff declared to be the owner 
of a one-half interest in the property within the scope 
of such agreements, and for an accounting by the de- 
fendants of all money received by the principal defend- 
ants from sales thereof. The principal defendants de- 
nied the existence of any agreements between them 
and the plaintiff, and prayed for a dismissal of the suit 
and a judgment for costs against the plaintiff. The trial 
court found for the defendants and dismissed the suit. 
The plaintiff has appealed. 

There are two alleged contracts dealing with two 
separate tracts of real estate within the city of Omaha 
involved in this suit. The descriptions of the two tracts 
are set out in the pleadings. For convenience we shall 
refer to them as the north and south tracts. The plain- 
tiff, W. Irving Wilkie, is a licensed real estate broker 
residing in the city of Omaha, whom we shall subse- 
quently refer to as Wilkie. The primary defendant, Ernst 
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J. Banse, was employed by Wilkie for approximately 
3 years, his employment having been amicably termi- 
nated on February 15, 1956. We shall, for convenience, 
refer to him as Banse. Other defendants were pur- 
chasers of lots and the holders of accommodation deeds 
to unsold lots within the two tracts here involved. 
There appears to be no dispute between the principal 
parties to the suit as to the actual interest, if any, of the 
other defendants. There is therefore no issue to be 
determined here other than that existing between Wilkie 
and Banse. 

Prior to February 8, 1956, Banse had some negotiations 
with the owner for the purchase of the north tract which 
consisted of about 5 acres. He had in mind the re- 
platting and developing of this tract as a new residen- 
tial area. He approached his employer, Wilkie, about 
joining him in the project. The discussions culminated 
in a meeting on February 8, 1956, during which a letter 
agreement was drawn up by which both were to en- 
gage in the venture on a fifty-fifty basis. Banse signed 
both the original and copy of the letter agreement. 
He asked Wilkie to sign, but the latter demurred, stating 
that he desired to look into it further. Banse obtained 
his copy of the agreement which Wilkie had not signed. 
Banse testified that he made repeated efforts to obtain 
Wilkie’s signature, but that Wilkie procrastinated and 
did not sign on any of these occasions. Banse pro- 
ceeded to close the deal for the purchase of the north 
tract, agreeing to build a house on one lot in the tract 
and deed it to the purchaser as a consideration for the 
conveyance of the north tract to him. Banse proceeded 
to have the north tract rezoned, replatted, and graded. 
He contracted for the building of the house for the 
seller of the tract in accordance with the contract of 
purchase. All contracts for the needed services in 
developing the north tract were made by Banse and 
all payments thereon were also made by him. 

In February 1956, Banse became interested in buying 
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the south tract, which consisted of approximately 5 
acres adjoining the north tract on the south. Banse 
suggested to Wilkie that they acquire this south tract 
and develop it as a residential area as a joint venture 
on a fifty-fifty basis. Wilkie indicated that he was in- 
terested, and on or about June 20, 1956, a letter agree- 
ment was prepared. Banse signed the original and the 
copy of this letter agreement. The copy of the letter 
agreement in the possession of Banse was never signed 
by Wilkie. 

The evidence shows that Harold W. Graham, a real 
estate broker, handled the sale of the south tract for the 
owners. He had some previous negotiations with Wilkie 
about this tract. In early 1956 Banse became inter-- 
ested in the tract. In the latter part of February Wilkie 
and Banse met with Graham, and a sale price was 
agreed upon. Graham said he dealt with Wilkie as a 
purchaser, and refused to split the broker’s commission 
with Wilkie. On or about March 30, 1956, Graham 
advised Banse he had received the deed for the south 
tract from the owners and that the deal was ready for 
closing. Banse contacted Wilkie, who said he did not 
have his share of the money to close the deal and ad- 
vised Banse to stall with Graham on the settlement. 
Graham agreed to wait until April 14, 1956. When 
that date arrived, Wilkie still had no money and asked 
Banse to stall Graham again. Graham agreed to wait 
until April 30, 1956. On the arrival of this date Wilkie 
still had no money to close the deal and Banse paid the 
consideration, amounting to $10,021.33. Banse and his 
wife were the grantees in the deed. The evidence shows 
that Banse employed engineers and surveyors, and en- 
tered into contracts in going ahead with the development 
of this tract. Contracts for grading, sewerage, water, 
and gas were entered into. Banse testified he had ob- 
ligated himself on the two tracts to the extent of $50,000 
by June 20, 1956. He said that on that date he insisted 
that Wilkie sign the letter agreements covering both 
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tracts, or that the whole deal would be off between 
them. Wilkie did not sign. 

Wilkie testified that he signed two copies of each 
agreement and delivered one of each to Banse. Wilkie 
also testified that he did not remember the date on 
which he signed the copies of the agreements. There 
were no witnesses to the purported signing and delivery 
of the agreements. It is the contention of Wilkie that 
it was agreed the property should be held in the name 
of Banse and his wife and that all income and expenses 
were to be received and paid by Banse. The general 
tenor of the agreements was that the property was to be 
held in the name of Banse for the benefit of both Wilkie 
and Banse, and that each should be jointly liable for the 
cost of the land and all costs of abstracting, street im- 
provement, grading, paving, taxes, etc. All money re- 
ceived was to be divided on a fifty-fifty basis. The 
agreement did not provide that Banse would do all the 
work, pay all the expenses, and obligate himself per- 
sonally on all the contracts necessary to be made in 
the development of these projects. The proposed agree- 
ment was to the effect that each would pay one-half 
of all expenses. The evidence -establishes, and Wilkie 
admits, that he did not contribute any money to the 
venture. 

Banse contends that but one original and one copy 
was made of each of the two agreements. This does not 
appear to be directly disputed in the record. The ste- 
nographer who prepared the first letter agreement testi- 
fied in this case. While she was not asked, she did not 
testify that more than one original and one copy was 
made. The record. is clear that the copies of the agree- 
ments in the possession of Banse were neither signed 
nor authorized to be signed by Wilkie. 

The evidence shows that lots began to sell in this 
replatted area during the early spring and summer of 
1956. During the late summer it appeared that the lots 
were going to sell to advantage and that the venture 
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would become a financial success. On September 20, 
1956, this suit was commenced. 

We are required under rules of law, often stated, to 
try the case de novo in this court. There are irrecon- 
cilable conflicts in the evidence of Wilkie and Banse 
in this case. In such instances this court will, in de- 
termining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying and must have accepted one ver- 
sion of the facts rather than another. Sofio v. Gliss- 
mann, 156 Neb. 610, 57 N. W. 2d 176. Applying this rule, 
we conclude from all the evidence that the plaintiff 
failed to make a case. 

Briefly stated, the evidence shows that Wilkie and 
Banse carried on negotiations among themselves to de- 
velop the two tracts of real estate as a joint venture. 
Written contracts were contemplated and letter agree- 
ments were prepared which were signed by Banse. 
Wilkie procrastinated about signing. The evidence sus- 
tains a finding that Wilkie did not sign the agreements 
until it appeared that the venture was a financial suc- 
cess. He put nothing into the venture as required by 
the agreements. The record fails to show that Wilkie 
signed and delivered any instrument obligating him- 
self in the venture. The evidence does not reveal that 
there was ever a meeting of the minds of the parties. 
It fails to show an acceptance of the proposed letter 
agreements on the part of Wilkie. The evidence sus- 
tains a finding that Wilkie procrastinated and refused 
to sign the agreements during the period when the 
financial success of the venture was uncertain, .and 
sought to accept the benefits only when its financial 
success was assured. 

A party who seeks to compel performance of a writ- 
ten contract, and demands an accounting of the profits 
alleged to have accrued therefrom, has the burden of 
proving the contract and that he performed in accord- 
ance with its terms. Sopcich v. Tangeman, 153: Neb. 
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506, 45 N. W. 2d 478; Sofio v. Glissmann, supra. It is 
elementary law that in order to prove an express con- 
tract, a definite offer, and an unconditional and abso- 
lute acceptance thereof, must be shown. Beskas v. 
Calkins, 135 Neb. 323, 281 N. W. 29; Griggs v. Oak, 
164 Neb. 296, 82 N. W. 2d 410. Mutuality of obligation 
is an essential element of the right to enforce a con- 
tract in a court of equity. Herrin v. Johnson Cashway 
Lumber Co., 153 Neb. 693, 46 N. W. 2d 111. An offer 
does not ripen into a contract unless accepted, and if 
the offeree does not accept the offer within a reason- 
able time it may be treated as rejected. Where the 
offer requires a promise on the part of the offeree, a 
communicated acceptance is essential. Standard Oil 
Co. v. O’Hare, 126 Neb. 11, 252 N. W. 398. A party 
seeking to enforce an alleged contract must not only 
prove the agreement but must also prove that he has 
substantially complied with its terms. He will not ordi- 
narily be permitted to withhold his acceptance, or to 
violate the contract until the risk of loss in the object of 
the agreement has passed, and then to belatedly assert 
rights in it when its financial success appears to be 
assured. In the instant case it is not shown that Wilkie 
accepted Banse’s offer within a reasonable time. In fact, 
it is not shown that the offer was ever accepted other 
than the vague evidence of Wilkie that he signed the 
letter agreements and delivered copies to Banse on a 
date that he does not remember. 

After a consideration of the rules of law herein an- 
nounced, we conclude that the offers of Banse in the 
form of letter agreements directed to Wilkie to enter into 
a joint venture for the development of the two tracts 
of real estate for residential purposes were not accepted 
by Wilkie within a reasonable time, if at all. Conse- 
quently Banse could properly treat the offers as rejected. 

The findings of the trial court are in accord with the 
findings of this court. The judgment of the district 
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court dismissing plaintiff’s cause of action is therefore 
affirmed. 
AFFIRMED. 
YEAGER, J., participating on briefs. 


GrEoRGE H. BRASIER, APPELLANT, Vv. R. F. CRIBBETT ET AL., 


APPELLEES. 
88 N. W. 2d 235 


Filed February 28, 1958. No. 34291. 


1. Appeal and Error. When a demurrer to a petition is sustained, 
the plaintiff’s action dismissed, and a motion for a new trial 
and rehearing is filed, in the event it is ruled upon, then under 
section 25-1912, R. R. S. 1948, the time for appeal begins to run 
from the date of the ruling on the motion for a new trial and 
rehearing. 

During the pendency of a motion for a new trial timely 
filed, no appealable order is considered as having been rendered 
until the motion for a new trial is disposed of. 

3. Municipal Corporations. All lawful enterprises of a municipal 
corporation must be engaged in for a public purpose, and the 
fact that a particular enterprise is for a public purpose does 
not determine whether such enterprise is a corporate or pro- 
prietary function, in the exercise of which the municipality is 
subject to tort liability, or a governmental function immune 
from such liability. 


4, The distinction between a governmental and proprie- 
tary function of a municipal corporation is a judicial and not 
a legislative question, and legislative declaration as to the 
nature of the authority delegated by the statute is not controlling. 
5. A municipality or the officers, agents, servants, or 


employees thereof, may be subject to a suit sounding in tort in 
the operation, superintendence, or management of a municipal 
airport or other air navigation facility. 

6. Principal and Agent. The distinguishing features of agency 
are its representative character and its derivative authority. 
Whether a particular relationship is an agency depends on the 
relations of the parties as they in fact exist, without regard to 
what they call their relationship. 

Agency is the relationship which results from 

the manifestation of consent by one person to another that the 
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other shall act on his behalf and subject to his control, and 
consent by the other so to act. 


AppEAL from the district court for Saunders County: 
JoHN D. ZEILINGER, JuDGE. Reversed and remanded. 


J. A. Hayward, for appellant. 


Kanouff & Brown, Lloyd E. Chapman, and Louis E. 
Dolezal, for appellees. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


MEssMonrE, J. 

This is an action at law brought in the district court 
for Saunders County by George H. Brasier, plaintiff, 
against R. F. Cribbett, the City of Wahoo, and the mayor 
and members of the city council of the city as defend- 
ants. Service of process was had on the defendants R. 
F. Cribbett and the City of Wahoo, but not on the mem- 
‘bers of the city council of the city. The mayor and 
members of the city council made no appearance in this 
case. Therefore, the defendants may be designated as 
R. F. Cribbett and the City of Wahoo. The defendants 
R. F. Cribbett and the City of Wahoo demurred to the 
plaintiff’s petition. The trial court sustained both de- 
murrers. The plaintiff filed a motion for rehearing. The 
trial court overruled the motion for rehearing. The 
plaintiff elected to stand on his petition, and the trial 
court dismissed the plaintiff’s petition. The plaintiff 
appeals. 

The plaintiff's petition, insofar as it need be considered 
here, alleged in substance that the City of Wahoo is a 
duly constituted city of the second class; that the plain- 
tiff. is the owner of a licensed aircraft and is a licensed 
pilot; and that R. F. Cribbett was the lessee and operator 
of the Wahoo Municipal Airport pursuant to a valid 
lease agreement entered into by him and the city council 
of the City of Wahoo, the lease agreement being at- 
tached to the petition and made a part thereof by-refer- 
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ence. The plaintiff further alleged that he entered the 
Wahoo Municipal Airport on August 18, 1955; that he 
surveyed his approach to the ramp upon landing and 
proceeded to that point in the apparent route; that he 
applied the necessary power to the aircraft to consum- 
mate the approach and, owing to an unmarked obstruc- 
tion on the approach to said ramp left by the careless- 
ness and negligence of the defendants, plaintiffs air- 
craft came in contact with said obstruction, a drainage 
pipe, while under power, which caused the aircraft to 
tip forward striking the propeller against the ground, 
damaging it beyond repair and concurrently causing the 
left tire to blow out and the landing gear to collapse, 
thereby causing the left wing to drop to the ground dam- 
aging the landing gear assembly which was beyond re- 
pair, and damaging the wing tip which was adjudged 
by the repair firm as not being absolutely necessary to 
repair but was in effect damaged; and that the injuries 
to the plaintiff’s aircraft amounted to $303.43. For the 
second cause of action the plaintiff alleged that he sus- 
tained and suffered damages in the sum of $1,000 for 
loss of use and rental of said aircraft for the purpose 
used by him in his enterprise at the rate of $50 a day. 
The petition further alleged that the plaintiff made due 
claim upon the City of Wahoo, and the claim was denied; 
that notice of appeal had been given concurrently with 
the filing of the petition; and that the plaintiff, as such 
claimant, appealed from the decision denying the claim. 
The prayer was for judgment in the amount of $1,303.34, 
against the defendants and each of them, and for costs. 
_ “An exhibit incorporated in a pleading is a part of it 
for all purposes in the case and it may be considered in 
deciding if the pleading states a cause of action or a 
defense.” Reller v. Ankeny, 160 Neb. 47, 68 N. W. 2d 
686. SR tga 
- We herewith set forth exhibit “A” attached to the 
petition which, in substance, is an agreement made ‘Sep- 
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tember 12, 1951, by and between the City of Wahoo, 
party of the first part, and R. F. Cribbett, party of the 
second part. It provided that the party of the first part 
was the owner of the Wahoo Municipal Airport and 
the party of the second part was desirous of leasing a 
part of said airport. It was agreed that the party of 
the second part should have a lease upon all of the 
airport except 60 acres which had theretofore been 
leased to the Wahoo Milling Company for a period of 
2 years from the date thereof, with an option of 3 ad- 
ditional years thereafter on a year to year term. The 
instrument further provided that the party of the sec- 
ond part was to operate the airport for the general use 
of the public and provide facilities, services, and com- 
modities with a charge therefor comparable to those 
offered by like municipal airports; that the party of the 
second part was to maintain the administration build- 
ings, city hangars, and runways, making necessary re- 
pairs and construction with the consent of and at the 
expense of the party of the first part; that the party 
of the second part was to maintain a telephone in the 
administration building, pay for the same, and pay the 
electricity bill for the maintenance of the city-owned 
hangars and administration building and provide ade- 
quate tie-down facilities for airplanes; that the party 
of the second part was to make an inspection of the 
said premises at least once a week and after storms to 
determine if any dangerous conditions or hazards ex- 
isted on said airport; that the party of the second part, 
for his services, was to receive free hangar use for one 
plane, free use of the administration building and air- 
port; that the party of the second part was to retain all 
hangar rentals due the city on other hangars than the 
one used by him, and to retain all profits on oil, gaso- 
line, and commodities sold by him on the premises; that 
the party of the second part should enforce all rules and 
regulations of the Civil Aeronautics Administration and 
the State Department of Aeronautics of the State of 
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Nebraska, and should further enforce any rules, regula- 
tions, orders, or policies of the council of the City of 
Wahoo theretofore adopted; that the party of the first 
part should not be liable for any act or acts of the party 
of the second part, nor should the party of the second 
part bind, or attempt to bind, the city in any manner; 
and that nothing therein contained should be construed 
as creating the relation of employer and employee be- 
tween the parties, the party of the second part being 
deemed at all times an independent contractor. It was 
further agreed that the party of the second part should 
at all times provide workmen’s compensation insurance 
for any employees hired by him in any capacity at said 
airport. 

The defendants’ demurrers to the plaintiff’s petition 
were primarily based on the grounds that the facts al- 
leged therein were not sufficient to constitute a cause 
of action. 

On March 9, 1957, the court sustained the demurrers 
of defendants R. F. Cribbett and the City of Wahoo, and 
gave the plaintiff 30 days to file an amended petition. 

On March 23, 1957, the plaintiff elected to stand upon 
his petition. 

On April 11, 1957, the plaintiff filed a motion for re- 
hearing, moving the court to vacate its judgment dis- 
missing the proceedings. 

On May 1, 1957, the plaintiff filed a motion to with- 
draw his motion for rehearing. This motion was sus- 
tained. The plaintiff having elected to stand on his 
petition, the court dismissed the plaintiffs petition. On 
the same day the plaintiff refiled his motion for re- 
hearing. 

On May 7, 1957, the cause came on for hearing on the 
plaintiff's motion for rehearing and was taken under ad- 
visement. 

On June 17, 1957, the plaintiff’s motion for rehearing 
was overruled. 

On June 20, 1957, the plaintiff gave notice of appeal. 
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The defendant R. F. Cribbett contends that where a 
demurrer to a petition is sustained, the demurrer admits 
all of the material facts averred in the petition. 

A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit 
the pleader’s conclusions of law or fact. Babin v. County 
of Madison, 161 Neb. 536, 73 N. W. 2d 807. 

The defendant R. F. Cribbett further contends that 
after the sustaining of the defendants’ demurrers and on 
May 1, 1957, when the plaintiff elected to stand on his 
petition and the trial court dismissed his petition, this 
constituted a final appealable order; that section 25- 
1142, R. R. S. 1943, defining a motion for new trial, pro- 
vides in part: “A ‘new trial’ is a reexamination in the 
same court of an issue of fact after a verdict by a jury, 
report of a referee, or a decision by the court”; and that 
in the instant case there were no facts to be reexamined, 
they were admitted. The defendant further asserts that 
it is not a matter of a motion for a new trial being neces- 
sary for a review of the proceedings, it is a matter of a 
motion for a new trial as defined in section 25-1142, R. 
R. S. 1943, being impossible for the district court to 
grant, and a matter of the impossibility of the appellant 
in the instant case to have made a motion which would 
be within the scope of section 25-1142, R. R. S. 1943. 

It is apparent from what has been said above with re- 
spect to defendant Cribbett’s contention, that he also 
contends that there is nothing before this court to deter- 
mine in this appeal, for the reason that the notice of 
appeal was not given until June 20, 1957, and therefore 
the appeal is out of time within the contemplation of 
section 25-1912, R. R. S. 1943. 

Section 25-1912, R. R. S. 1943, provides that appeals 
to the Supreme Court must be initiated within 1 month 
after the rendition of the judgment, decree, or final or- 
der, or within 1 month from the overruling of a motion 
for a new trial, by filing with the clerk of the district 
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court a notice of intention to appeal signed by the ap- 
pellant or the attorney for the appellant, and by depos- 
iting with said clerk the docket fee required by law. 

We believe the following to be decisive of the above 
contention. 

In the case of McGerr v. Marsh, 148 Neb. 50, 26 N. W. 
2d 374, we overruled the holding in Huffman Automobile 
Co. v. Moline Plow Co., 110 Neb. 279, 193 N. W. 747, 
that the filing of a motion for a new trial in a case in 
which a judgment was entered dismissing the action 
before any evidence was taken is of no avail to extend 
the time for taking of the appeal. 

In Harkness v. Central Nebraska Public Power & 
Irr. Dist., 154 Neb. 463, 48 N. W. 2d 385, we held: “When 
a demurrer to a petition is sustained, the plaintiff’s ac- 
tion dismissed, and a motion for a new trial and rehear- 
ing is filed, in the event it is ruled upon, then under sec- 
tion 25-1912, R. R. S. 19438, the time for appeal begins 
to run from the date of the ruling on the motion for a 
new trial and rehearing. During the pendency of a mo- 
tion for a new trial timely filed, no appealable order is 
considered as having been rendered until the motion for 
a new trial is disposed of.” Quoting from McGerr v. 
Marsh, supra, we said: “ ‘If the defeated litigant de- 
sires to give the trial court an opportunity to correct his 
judgment, if he has made an error, by filing a motion 
for a new trial or rehearing, it is our opinion that the 
time for appeal to this court should not be cut off until 
that motion has been overruled by the district court, 
and it stands to reason that the rule should be uniform 
in all cases.’ The phrase ‘in all cases’ applies both in 
actions at law or suits in equity.” 

In Harkness v. Central Nebraska Public Power & 
Irr. Dist., supra, the court went on to say: “The gen- 
eral rule as stated by text writers is that a pending mo- 
tion for a new trial seasonably filed keeps the cause in 
the trial court and so long as it remains undisposed of 
there can be no final judgment within the meaning of 
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the statutes regulating appeals. As soon as a motion 
for a new trial is filed the district court’s jurisdiction 
over the case is retained and continued. During the 
pendency of a motion for a new trial no appealable or- 
der is considered as having been rendered until the mo- 
tion for a new trial is disposed of.” 

We conclude that the contention of the defendant Crib- 
bett is not sustainable. 

The plaintiff assigns as error that the trial court erred 
in dismissing the plaintiff’s petition; and that the trial 
court erred in failing to find that the Wahoo Municipal 
Airport was being operated outside the scope and pro- 
tection of the Revised Airports Act, sections 3-201 to 
3-238 and section 18-1502, R. R. S. 1943, either actually 
or constitutionally. The statutes here involved are as 
follows. 

Section 3-238, R. R. S. 1943, provides: “Sections 3-201 
to 3-238, and 18-1502 may be cited as the ‘Revised Air- 
ports Act.’” 

Section 3-237, R. R. S. 1943, provides for the manner 
in which the act shall be construed: ‘Sections 3-201 
to 3-238, and 18-1502 shall be so interpreted and con- 
strued as to make uniform so far as possible the laws 
and regulations of this state and other states and of the 
government of the United States having to do with the 
subject of aeronautics.” 

Section 3-206, R. R. S. 1943, provides: “The (1) 
acquisition of any lands for the purpose of establishing 
airports or other air navigation facilities, the (2) ac- 
quisition of airport protection privileges, the (3) acqui- 
sition, establishment, construction, enlargement, im- 
provement, maintenance, equipment and operation of 
airports and other air navigation facilities and the (4) 
exercise of any other powers herein granted to munici- 
palities are hereby declared to be public, governmental 
and municipal functions, exercised for a public purpose, 
and matters of public necessity. Such lands and other 
property, easements and privileges acquired and used by 
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such municipalities in the manner and for the purposes 
enumerated in sections 3-201 to 3-238, and 18-1502 shall 
and are hereby declared to be acquired and used for 
public, governmental and municipal purposes and as a 
matter of public necessity.” 

Section 3-207, R. R. S. 1943, provides: “No action 
or suit sounding in tort shall be brought or maintained 
against any municipality, or the officers, agents, ser- 
vants or employees thereof, on account of any act done 
in or about the construction, enlargement, improvement, 
maintenance, operation, regulation, superintendence or 
management of any airport or other air navigation fa- 
cility.” 

Subdivision (2) of section 3-215, R. R. S. 1943, pro- 
vides that the city shall be authorized to adopt and 
amend all needful rules, regulations, and ordinances for 
the management, government, and use of any proper- 
ties under its control, whether within or without the 
territorial limits of the municipality. 

Subdivision (3) of the above section relates to the 
leasing of such airports, other air navigation facilities or 
real property acquired or set apart for airport purposes 
to private parties, any municipal or state government, 
the national government, or any department of any 
such government for operation, etc., and provides that 
in each case the public shall not be deprived of its 
rightful, equal, and uniform use thereof. 

Section 18-1501, R. R. S. 1943, relates to aviation 
fields, their acquisition, procedure, and rates. 

Section 18-1506, R. R. S. 1943, provides: ‘Any prop- 
erty acquired, owned, controlled or occupied by a city 
for the purposes enumerated in section 18-1501, shall be 
and is hereby declared to be acquired, owned, con- 
trolled and occupied for a public purpose, and as a mat- 
ter of public need.” 

While subdivision (3) of section 3-215, R. R. S. 1943, 
and section 18-1509, R. R. S. 1943, relate to the right of 
a municipality to lease an airport or other air navigation 


154 NEBRASKA REPORTS [Vou. 166 
Brasier v. Cribbett 


facilities under the circumstances as provided by said 
sections of the statute, we are, in the instant case, pri- 
marily and specifically concerned with sections 3-206 
and 3-207, R. R. S. 1943. 

While there is a question presented in the instant case 
as to whether the instrument here being considered with 
the petition is or is not a lease and the relation of land- 
lord and tenant exists, as will appear later in the opinion, 
we do not deem the sections of the statutes referred to 
above relating to the right of a municipality to lease its 
airport or air navigation facilities necessary to a de- 
termination of this appeal. 

In Greenwood v. City of Lincoln, 156 Neb. 142, 55 
N. W. 2d 343, 34 A. L. R. 2d 1203, the court said that a 
municipal corporation occupies a dual relation to its 
citizens and the public. In the performance of its gov- 
ernmental or public duties it is the representative of 
the state. It has the governmental powers conferred 
and the burdens imposed upon it by the Legislature, 
and is entitled to the privileges, immunities, and ex- 
emptions given it by law. The governmental functions 
of a city are for the benefit of the public and not the 
corporate entity. A municipal corporation has and is 
obligated also to perform corporate duties, those ex- 
pressly imposed upon it by the Legislature, and also those 
that devolve upon it by reason of the governmental 
powers and privileges it has, such as the duty to main- 
tain its streets, alleys, and sidewalks in a reasonably 
safe condition for their intended use. Its corporate 
functions are for the benefit of the city as well as ad- 
vantageous to the public. A municipal corporation is 
sometimes authorized to own and conduct a business 
or commercial enterprise and when it engages therein 
it is said to be acting in its private or proprietary capacity. 
It has no duty to conduct such an undertaking and 
when it does it is entirely voluntary on its part and it 
thereby enters into a third relation distinct from the 
dual relations above noted. While occupying this third 
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relation it is engaged in conducting a business and is 
subject to the law and procedure applicable to a private 
corporation or person conducting a like business. It has 
in that regard no governmental functions or corporate 
duties and has no more privileges or exemptions than a 
private corporation. See, also, Henry v. City of Lincoln, 
93 Neb. 331, 140 N. W. 664, 50 L. R. A. N. S. 174; Platte 
Valley Public Power & Irr. Dist. v. County of Lincoln, 
144 Neb. 584, 14 N. W. 2d 202, 155 A. L. R. 412. 

In Nelson-Johnston & Doudna v. Metropolitan Util- 
ities Dist., 137 Neb. 871, 291 N. W. 558, this court said: 
“The powers granted to a municipal corporation can 
be divided into two general classes,—the one including 
those which are legislative, public or governmental, and 
import sovereignty; the second, those which are pro- 
prietary or quasi private, conferred for the private ad- 
vantage of the inhabitants and the city itself as a legal 
entity.” 

What is a public purpose is primarily for the Legis- 
lature to determine. However, in Platte Valley Public 
Power & Irr. Dist. v. County of Lincoln, supra, we said: 
“A public purpose has for its objective the promotion 
of the public health, safety, morals, security, prosperity, 
contentment, and the general welfare of all the inhab- 
itants.” See, also, United Community Services v. The 
Omaha Nat. Bank, 162 Neb. 786, 77 N. W. 2d 576. 

In Nelson-Johnston & Doudna v. Metropolitan Util- 
ities Dist., supra, we said: “The authority given a mu- 
nicipality to engage in the operation of a business en- 
terprise carries with it the power to conduct it in the 
same manner in which a private corporation would deal 
with its property under similar circumstances.” See, 
also, United Community Services v. The Omaha Nat. 
Bank, supra; State ex rel. Johnson v. County of Gage, 
154 Neb. 822, 49 N. W. 2d 672; Henry v. City of Lincoln, 
supra. 

The question to be determined in this appeal is 
whether or not the City of Wahoo, on August 18, 1955, 
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was operating the Wahoo Municipal Airport as a public 
governmental function or in a proprietary capacity. 
The second question to determine is whether or not 
the defendant R. F. Cribbett was a lessee of the Wahoo 
Municipal Airport at that time or just what his rela- 
tionship was with respect to the operation of the airport. 
In the case of Rhodes v. City of Asheville, 230 N. C. 
134, 52 S. E. 2d 371, it was held on rehearing, 230 N. C. 
759, 53 S. E. 2d 313: “The distinction between a govern- 
mental and proprietary function of a municipal corpora- 
tion is a judicial and not a legislative question, and 
legislative declaration as to the nature of the authority 
delegated by the statute is not controlling.” In the 
original opinion the court said: “And even though a 
municipal activity has been held to be for a public 
purpose, we may still have difficulty in determining 
whether such activity is a corporate or proprietry (sic) 
function, and is therefore subject to suits in tort, or a 
governmental function and immune from such suits.” 
The State of North Carolina had in force a statute that 
was similar to section 3-206, R. R. S. 1943, cited as 
G. S. 63-50, which declares the construction, mainte- 
nance, and operation of an airport by municipalities pur- 
suant to the provisions of Chapter 63 of the General 
Statutes of North Carolina, ‘“‘to be public, governmental 
and municipal functions exercised for a public purpose 
and matters of public necessity,” and the use of the 
property and equipment in connection with the con- 
struction, operation, and maintenance of a municipal 
airport is “to be acquired and used for public, govern- 
mental and municipal purposes and as a matter of 
public necessity.” The defendants contended that said 
statutes were controlling, and therefore, the acts of the 
officers, agents, and employees of the municipalities 
operating such airport were immune from suits in tort. 
In the above-cited case and here, the identical ques- 
tion now before us is one of first impression, and in 
view of the numerous exceptions to the definitions that 
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have been laid down in an effort to define what is a 
governmental function of a municipality and what is 
a corporate or proprietary one, we deem it proper to 
examine the decisions from other jurisdictions bearing 
on the question under consideration. The court said: 
“The overwhelming weight of authority is to the effect 
that the construction, operation and maintenance of 
an airport by a municipality is a proprietary function 
and that such municipality may be held liable in tort 
for the negligent operation thereof. Mayor and City 
Council v. Crown Cork & Seal Co. (C. C. A. Fourth 
Circuit 1941), 122 F. 2d 385; Peavey v. City of Miami, 
146 Fla. 629, 1 So. 2d 614; Pignet v. City of Santa Monica, 
29 CA 2d, Cal. 286, 84 P. 2d 166; City of Blackwell v. 
Lee, 178 Okla. 338, 62 P. 2d 1219; Christopher v. City of 
El Paso (Texas Civ. App.), 98 S. W. 2d 394; Mollencop 
v. City of Salem, 139 Ore. 137, 8 P. 2d 783; Coleman v. 
City of Oakland, 110 Cal. (q.) 715, 295 P. 59; City of 
Mobile v. Lartigue, 221 Ala. 36, 127 So. 257; Fixel on The 
Law of Aviation (3d Ed. 1948), p. 198; Aviation Acci- 
dent Law by Rhyne (1947), p. 149.” See, also, Granite 
Oil Securities v. Douglas County, 67 Nev. 388, 219 P. 
2d 191,16 A. L. R. 2d 1069. 

There are cases that tend to support the opposite 
view, however, it will be observed that in the majority 
of such cases the statutes are somewhat different than 
the two sections here being considered. 

In Stocker v. City of Nashville, 174 Tenn. 483, 126 S. 
W. 2d 339, 124 A. L. R. 345, the city of Nashville owned 
a large park-like area lying beyond the city limits, on 
which it erected and maintained a municipal airport, 
pursuant to the provisions of Chapter 116, Public Acts 
of 1933 (Williams’ Annotated Code, Section 2726.22), 
an act to prohibit the bringing or maintaining of any 
action or suit against any municipality, or its officers, 
agents, servants, or employees, in or about the superin- 
tendence or management of any municipal airport. This 
act provided that the construction, maintenance, and 
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operation of municipal airports was thereby declared a 
public governmental function, and no action or suit 
should be brought or maintained against any municipal- 
ity, or its officers, agents, servants, or employees, in 
or about the construction, maintenance, operation, super- 
intendence, or management of any municipal airport. 
The petition charged negligence on the part of the mu- 
nicipality. A demurrer to the petition was sustained. 
The judgment was affirmed and the suit dismissed. The 
court held: “The statute declaring the maintenance of 
municipal airports to be a public governmental func- 
tion and that no action should be brought against any 
municipality relating thereto is not unconstitutional on 
ground of creating an arbitrary classification in that 
municipal electric plants are subject to suit, since stat- 
ute applies to all municipalities alike * * *.” 

In the case of Abbott v. City of Des Moines, 230 Iowa 
494, 298 N. W. 649, 138 A. L. R. 120, the court held that 
the defendant could not be held liable in tort in con- 
nection with the operation of its airport, since the lia- 
bility of a city or town in connection with the operation 
of its airport was fixed by statute to be “no greater 
than that imposed upon municipalities in the mainte- 
nance and operation of public parks.” And the con- 
struction and maintenance of a park by a municipality 
in that state has been repeatedly held to be purely a 
governmental function. See Smith v. City of Iowa City, 
213 Iowa 391, 239 N. W. 29. 

Also, in the case of Mayor & Aldermen of Savannah 
v. Lyons, 54 Ga. App. 661, 189 S. E. 63, the city of Sa- 
vannah constructed an airport pursuant to special leg- 
islative authority, and such airport being repeatedly 
referred to in the legislative acts as “landing field or 
park,” the court held the airport was a governmental 
institution in the nature of a park; and the city could 
not be held liable for the defective maintenance of a 
road inside the airport. The Legislature of Georgia 
passed, in 1933, a uniform airport act, Code sections 
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11-201 to 11-209, which provides, among other things: 
“Any lands acquired, owned, leased, controlled, or oc- 
cupied by such counties, municipalities, or other politi- 
cal subdivisions for the purpose or purposes enumer- 
ated in section 11-201, shall and are hereby declared 
to be acquired, owned, leased, controlled, or occupied for 
public, governmental, and municipal purposes.” The fact 
that this statute declares a municipal airport to be “for 
public, governmental, and municipal purposes,” does not 
seem to have been considered as controlling on the 
question of immunity from a tort action. 

However, in Caroway v. City of Atlanta, 85 Ga. App. 
792, 70 S. E. 2d 126, the court held: “Section 2 of the 
Uniform Airports Act (Ga. L. 1933, p. 102; Code § 11- 
202), which provides that lands acquired, controlled, 
or occupied as landing fields for the use of aircraft shall 
be so acquired or controlled for public, governmental, 
and municipal purposes, was intended to be a declara- 
tion on the part of the legislature of the public purpose 
as to which the authorization was given, and not as a 
limitation immunizing such municipalities from suit re- 
gardless of circumstances. * * *.” The court, in ana- 
lyzing the petition wherein the city was sued for tort, 
held that the city was engaged in a proprietary function 
and liable to one injured by negligent performance 
thereof. 

As stated in Ex parte Houston, 93 Okl. Cr. 26, 224 
P. 2d 281, decided in the latter part of 1950 and re- 
viewing the cases generally, quoting from City of Sand 
Springs v. Gray, 182 Okl. 248, 77 P. 2d 56: ‘‘ ‘The more 
recent and better considered rule makes plain the line 
of demarcation, beyond which a municipality is not to 
be excused from liability. The test is based upon the 
nature of the duties with which they are charged. If 
for the general good of the public they are considered 
as being strictly governmental, and in case of negli- 
gence in their discharge, no liability can attach. But, 
if they are duties which do not concern the public as a 
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whole, but which are for the benefit of the munici- 
pality in its private or corporate capacity, then the mu- 
nicipality must stand ready to accept liability the same 
as any private individual or corporation.’ ” 

As stated in Coleman v. City of Oakland, 110 Cal. 
App. 715, 295 P. 59, quoting from the case of Chafor v. 
City of Long Beach, 174 Cal. 478, 163 P. 670, Ann. Cas. 
1918D 106, L. R. A. 1917E 685: “ ‘But it is of course true 
that modern cities and towns enter upon many forms of 
activity, operate utilities for the benefit of the inhabi- 
tants, and provide many means for the easing or im- 
proving of the condition of the people that were never 
dreamed of at common law. Nevertheless the uniform 
holding as to all such activities, on principle mani- 
festly just to the people themselves, is that no matter 
how beneficial they may be in a general sense to the 
inhabitants of the municipality, unless they are gov- 
ernmental in essence, the municipality’s conduct in man- 
aging them is controlled by the same rules of liabiilty 
that apply to an individual.’” The court went on to 
say: “We have no hesitancy in deciding that in the 
conduct of an air port the municipality is acting in a pro- 
prietary capacity. An air port falls naturally into the 
same classification as such public utilities as electric 
light, gas, water, and transportation systems, which are 
universally classed as proprietary. Its nearest analogy 
is perhaps found in docks and wharves. ‘An air port 
with its beacons, landing fields, run-ways and hangars, 
is analogous to a harbor with its lights, wharves and 
docks; the one is a landing place and haven of ships 
that navigate the water; the other of those that navi- 
gate the air.’ (Dysart v. St. Louis, 321 Mo. 514 [62 A. 
L. R. 762, 11 5S. W. (2d) 1045].)” 

In City of Mobile v. Lartigue, 23 Ala. App. 479, 127 
So. 257, it was held that the maintenance of an airport 
by a city constituted a corporate or proprietary func- 
tion, and not a governmental function. It was said: 
“Airports are landing and taking off places for airplanes 
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which traverse the air instead of, as automobiles and 
horse-drawn vehicles and railway trains, the land. As 
stated, they are essentially and primarily an incident 
to transportation.” And it was held that since the 
maintenance of the airport was a commercial under- 
taking, the city was not exonerated from liability by the 
fact that its operations were not profitable. 

In Christopher v. City of El Paso (Tex. Civ. App.), 
98 S. W. 2d 394, the court, after citing a number of 
authorities, said: ‘From these authorities, we have 
concluded that the operation of the airport in this case 
was a proprietary function and that the city was lia- 
ble for the negligence of its agent in such operation 
the same as other private corporations would have been. 
We agree with appellee that a determination of whether 
a city is acting in a governmental or proprietary ca- 
pacity depends, in a measure, upon the facts of the 
particular case; but we cannot agree that the Legisla- 
ture in granting the power to incorporated cities in 
Texas to own and operate airports made the exercise of 
such power a governmental function.” The court said 
that provisions of the statute dealing with municipal 
airports which exempted cities from liability for in- 
juries to persons caused by negligence of their oper- 
ating agents was unconstitutional, despite presumption 
in favor of validity of legislative acts, as violating the 
equal protection clause of the federal Constitution and 
the due process clause of the state Constitution. 

In Peavey v. City of Miami, 146 Fla. 629, 1 So. 2d 
614, the court said: “The weight of judicial authority 
seems to hold the operation of an airdrome by a mu- 
nicipality to be a ‘proprietary’ function as distinguished 
from a ‘governmental’ function. * * * That is, this is true 
where the municipality does not devote the airport 
- exclusively to municipal or governmental: purposes, but 
. undertakes: to conduct -an enterprise of a commercial 
character -from which it seeks to: derive revenue. * * * 
. While: the record is silent as to the ‘character of the 
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use for which the airdrome was maintained, we shall 
assume that it was of a commercial nature, and there- 
fore the municipality would be liable for any torts com- 
mitted by it, or its agents, in respect thereto in the 
same manner and to the same extent that a private 
operator would be.” 

We conclude that the distinction between a govern- 
mental and a proprietary function of a municipal corpora- 
tion is a judicial and not a legislative question, and 
the legislative declaration as to the nature of the au- 
thority delegated by the statute is not controlling; and 
that in the light of the great weight of authority of the 
courts of this country that have passed on the ques- 
tion, the City of Wahoo was performing a proprietary 
function in the operation of its municipal airport at 
the time in question. 

The defendant R. F. Cribbett contends that the agree- 
ment under which he was operating the Wahoo Munici- 
pal Airport was a contract of employment or agency, 
and that as an employee or agent of the City of Wahoo 
he is entitled to the immunity granted by the Legisla- 
ture in section 3-207, R. R. S. 1948. As we view the 
instrument purporting to be a lease, we believe it comes 
within a contract of agency. We will not repeat the 
terms of the agreement, except to say that the City of 
Wahoo retains certain supervisory authority over the 
operation of the airport. The agreement requires this 
defendant to manage and operate the airport in a cer- 
tain manner and under certain conditions, to do cer- 
tain things and make certain charges, and sets the ex- 
tent of charges to be made. If the agreement were a 
lease, hangar rentals would not be due the city, the 
city could not give him free use of a hangar for one 
plane nor of the profits from the sale of gasoline and 
oil and other commodities sold on the premises, and he 
would not receive the emoluments as set forth in the 
lease for his services. He was devoid of control over 
who could use the airport facilities, and he was without 
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any right to exclusive possession of any of the airport 
except that part received by him for his services ren- 
dered, as shown by the agreement. Under the circum- 
stances, we believe the following to be applicable. ' 

In Valentine Oil Co. v. Powers, 157 Neb. 87, 59 N. W. 
2d 160, this court said: “Agency is the relationship 
which results from the manifestation of consent by one 
person to another that the other shall act on his behalf 
and subject to his control, and consent by the other so 
to act. 

“The distinguishing features of agency are its repre- 
sentative character and its derivative authority. Whether 
a particular relationship is an agency depends on the 
relations of the parties as they in fact exist, without re- 
gard to what they call their relationship.” See, also, 
Restatement, Agency, § 1, p. 7; 2 C. J. S., Agency, § 2, 
p. 1026. 

We are in accord with this defendant’s contention as 
to his relationship to the City of Wahoo. We are not 
in accord with his contention that bearing such rela- 
tion to the city he is immune from tort under section 
3-207, R. R. S. 1943. 

In the light of what we have heretofore said, we con- 
clude that a municipality or the officers, agents, servants, 
or employees thereof, may be subject to a suit sounding 
in tort in the operation, superintendence, or manage- 
ment of a municipal airport or other air navigation 
facility. 

For the reasons given herein, we conclude that the 
trial court committed prejudicial error in sustaining the 
demurrers of the defendants, and the judgment of the 
trial court is reversed and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 


164 NEBRASKA REPORTS [Vou. 166 


Shomaker v. Shomaker 


ELEANOR C. SHOMAKER, APPELLEE, V. WILLIAM LAWRENCE 
SHOMAKER, APPELLANT. 
88 N. W. 2d 221 


Filed February 28, 1958. No. 34305. 


1. Divorce. Any unjustifiable conduct by either the husband or 
wife which destroys the legitimate ends and objects of matri- 
mony constitutes “extreme cruelty” as defined in section 42- 
302, R. R. S. 1948. 

A decree of divorce cannot be granted solely on the 

declarations, confessions, or admissions of the parties. There 

must be corroborative evidence of the facts necessary to be 

established, as required by section 42-335, R. R. S. 1943. 

It is impossible to lay down any general rule as to the 

degree of corroboration required in a divorce action, as each 

case must be decided on its own facts and circumstances. 

In a divorce suit, where the court has jurisdiction of 

the parties, it has power to adjust all their respective property 

interests. 


The division of property and the allowance of ali- 
mony and support money in divorce actions are always to be 
determined by the facts in each case relating to and in accord 
with the many factors and elements heretofore announced by 
this court. 
A divorce from bed and board is in the nature of a 
conditional decree, leaving the legal status of the parties un- 
changed in many respects, but relieving both parties from all 
obligations and rights to cohabitation while an adjustment of 
their respective property interests and the amount of support 
thereafter are determined and fixed by the decree. 

Where a party has prayed for a divorce from bed 
and board and has adduced sufficient proof duly corroborated in 
support thereof, and in the same action the other party has 
prayed for an absolute divorce but has not adduced sufficient 
proof duly corroborated in support thereof, then the trial court 
has no discretion in granting the remedy, but must grant a 
divorce from bed and board as prayed. 

8. Divorce: Appeal and Error. Where the evidence in a divorce 
suit sustains a finding of cruelty on the part of the husband 
towards the wife, and is corroborated as required by law, the 
action of the district court in granting a divorce to the wife 
is proper and ordinarily will not be interfered with by this 
court on appeal. 

9. Divorce: Attorney and Client. The fee allowed for the service 
of an attorney for a wife in a divorce suit should be sufficient 
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to adequately compensate for the service necessary to be 
performed. 
10. 


On appeal in a divorce suit from the amount 
of the fee allowed to the wife for services rendered by her 
attorney, wherein there is no direct evidence of the value thereof 
other than the record of the proceedings, this court will interfere 
only to correct a patent injustice resulting from an allowance 
which is clearly excessive or insufficient. 

11. Divorce: Costs. On appeal in a divorce suit from any other 
allowance made to the wife for necessary expenses of investi- 
gation and carrying on the litigation, the same must be sup- 
ported by competent evidence appearing in the bill of exceptions. 


APPEAL from the district court for Douglas County: 
JACKSON B. CHASE, JUDGE. Affirmed as modified. 


Fitzgerald, Hamer, Brown & Leahy and Marti, O’Gara, 
Dalton & Sheldon, for appellant. 


Hotz & Hotz, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

Plaintiff, Eleanor C. Shomaker, brought this action 
against defendant, William Lawrence Shomaker, alleg- 
ing extreme cruelty and seeking a divorce from bed and 
board, custody and control of their three minor sons, 
support allowances together with a fair disposition of 
the assets and liabilities of the parties, and such addi- 
tional relief as the court deemed just. Defendant, by 
answer and cross-petition, denied generally and, alleg- 
ing extreme cruelty by plaintiff, sought an absolute di- 
vorce and dismissal of plaintiff’s petition. He also sought 
to have the court determine custody and control of 
their children and award a reasonable allowance for 
their support if they remained with plaintiff, together 
with a reasonable amount of alimony to plaintiff, a 
reasonable allowance of attorneys’ fees for her attor- 
neys, and the granting of such additional equitable re- 
lief as might be necessary. 
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After a trial on the merits during all or parts of 
February 6, 7, 8, 14, 15, and 26, 1957, the cause was 
taken under advisement. Subsequently, a judgment 
was rendered which granted plaintiff a divorce from bed 
and board; awarded her the custody and control of 
their three minor sons then 17, 16, and 9 years of age, 
with right of reasonable visitation by defendant; de- 
termined and ordered allowances to be paid by defend- 
ant for the support, maintenance, and education of their 
children and the support of plaintiff; fixed and disposed 
of the assets and liabilities of the parties; and dismissed 
defendant’s cross-petition. All costs were taxed to de- 
fendant, including an allowance of attorneys’ fees for 
plaintiff’s attorneys, together with claimed necessary 
expenses of investigation and carrying on the litigation. 

Thereafter, defendant’s motion for new trial was over- 
ruled and he appealed, assigning substantially that the 
trial court erred as follows: (1) In dismissing defend- 
ant’s cross-petition and refusing to grant him an absolute 
divorce; (2) in granting plaintiff a divorce from bed 
and board; and (3) in awarding plaintiff an excessive 
and disproportionate amount of the property accumu- 
lated during the marriage, and allowing excessive at- 
torneys’ fees for plaintiff’s attorneys, together with ex- 
cessive expenses for investigation and carrying on the 
litigation. We conclude that the assignments have no 
merit, except for the allowance of such expenses. 

Preliminary to a discussion and disposition of the as- 
signments, we point out certain rules of law which are 
applicable and controlling. In that connection, it has 
long since become elementary that such cases are triable 
de novo upon appeal to this court and that any unjusti- 
fiable conduct by either the husband or wife which de- 
stroys the legitimate ends and objects of matrimony con- 
stitutes “extreme cruelty” as defined in section 42-302, 
R. R. S. 19438. 

In Workman v. Workman, 164 Neb. 642, 83 N. W. 2d 
368, this court held: “A decree of divorce cannot be 
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granted solely on the declarations, confessions, or ad- 
missions of the parties. There must be corroborative 
evidence of the facts necessary to be established as re- 
quired by section 42-335, R. R. S. 1943. 

“It is impossible to lay down any general rule as to 
the degree of corroboration required in a divorce action, 
as each case must be decided on its own facts and cir- 
cumstances. 

“In a divorce suit, where the court has jurisdiction of 
the parties, it has power to adjust all their respective 
property interests. 

“The division of property and allowance of alimony 
in divorce actions are always to be determined by the 
facts in each case.” 

Such opinion also set forth the elements which should 
generally be considered in making a division of prop- 
erty and allowing alimony and support money in di- 
vorce cases. See, also, Spencer v. Spencer, 158 Neb. 
629, 64 N. W. 2d 348; Prosser v. Prosser, 156 Neb. 629, 
57 N. W. 2d 173. 

This court has concluded that a divorce from bed and 
board is in the nature of a conditional decree, leaving 
the legal status of the parties unchanged in many re- 
spects, but relieving both parties from all obligations 
and rights to cohabitation while an adjustment of their 
respective property interests and the amount of support 
thereafter are fixed by the decree. We have also con- 
cluded that where a party has prayed for a divorce from 
bed and board and has adduced sufficient proof duly 
corroborated in support thereof, and in the same action 
the other party has prayed for an absolute divorce but 
has not adduced sufficient proof duly corroborated in 
support thereof, then the trial court has no discretion 
in granting the remedy, but must grant the divorce 
from bed and board as prayed. The foregoing principles 
and rules were announced, discussed, and applied in 
Yost v. Yost, 143 Neb. 80, 8 N. W. 2d 686. 

Also, as stated by this court in Robinson v. Robinson, 
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164 Neb. 413, 82 N. W. 2d 550, and reaffirmed in Birth 
v. Birth, 165 Neb. 11, 84 N. W. 2d 204: “A divorce or 
legal separation must be grounded on a legal fault with- 
in the grounds enumerated in the statutes and proved in 
the manner therein provided. One party may not create 
the grounds that will sustain him or her in maintaining 
such a suit. It is not the province of the courts to 
grant such decrees for sociological reasons. The policy 
of the state relative to marriage is fixed by the Legis- 
lature. It is not for this court to do what it deems best 
for the parties. The only relief that may be granted is 
that provided by statute when the evidence is sufficient 
to bring the case within its purview.” 

In Prosser v. Prosser, supra, this court held: “Under 
the provisions of section 42-318, R. R. S. 1943, the earn- 
ings of a husband and his ability to earn are proper ele- 
ments to be taken into consideration in determining 
the amount of alimony to be awarded in a suit for 
divorce. 

“Although the statute provides that the wife shall be 
allowed alimony out of the husband’s estate in such an 
amount as the court shall deem just and reasonable, 
having regard to the ability of the husband, his earning 
capacity is an element to be considered and, in a proper 
case, the allowance of permanent alimony may exceed 
the value of the husband’s estate at the time the marriage 
is dissolved. 

“The amount of alimony to be granted a wife is not 
to be determined alone from the property possessed by 
the husband. Many other factors enter into the deter- 
mination such as the husband’s age, health, earning ca- 
pacity, future prospects, and social standing.” 

In that connection, also, section 42-313, R. R. S. 1943, 
provides in part: ‘“* * * also upon every divorce from 
bed and board, the wife shall be entitled to the imme- 
diate possession of all her real estate in like manner as 
if her husband were dead.” Further, section 42-314, 
R. R. S. 1948, provides in part: “* * * upon every di- 
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vorce from bed and board, the court may make a fur- 
ther decree for restoring to the wife the whole, or such 
part as it shall deem just and reasonable, of the per- 
sonal estate that shall have come to the husband by 
reason of the marriage, or for awarding to her the 
value thereof, to be paid by her husband in money.” 
See, also, § 42-318, R. R. S. 1943. 

Finally, in Dwinnell v. Dwinnell, 165 Neb. 566, 86 
N. W. 2d 579, we held: ‘Where the evidence in a di- 
vorce suit sustains a finding of cruelty on the part of 
the husband towards the wife, and is corroborated as 
required by law, the action of the district court in 
granting a divorce to the wife is proper and ordinarily 
will not be interfered with by this court on appeal. 

“In an action for divorce, if the evidence is princi- 
pally oral and is in irreconcilable conflict, and the deter- 
mination of the issues depends upon the reliability of 
the respective witnesses, the conclusion of the trial 
court as to such reliability will be carefully regarded 
by this court on review. 

“The fee allowed for the service of an attorney for 
a wife in a divorce suit should be sufficient to adequately 
compensate for the service necessary to be performed. 

“On appeal in a divorce suit from the amount of the 
fee allowed to the wife for services rendered by her at- 
torney, this court will interfere only to correct a patent 
injustice resulting from an allowance which is clearly 
excessive or insufficient.” 

At the outset it should be said that we discover from 
an examination of the voluminous record that the testi- 
mony of plaintiff and defendant with regard to their 
allegations of extreme cruelty was in irreconcilable con- 
flict in some material respects, but we find no compe- 
tent evidence which in any manner corroborated de- 
fendant’s testimony that plaintiff had been guilty of 
extreme cruelty. As a matter of fact, the testimony of 
the only witness called by defendant, purportedly for 
the purpose of corroborating his testimony, actually cor- 
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roborated the testimony of plaintiff in several material 
respects. In that connection, we conclude that the 
trial court properly denied defendant an absolute di- 
vorce and dismissed his cross-petition. The first assign- 
ment has no merit. 

We turn then to defendant’s contention that the trial 
court erred in granting plaintiff a divorce from bed and 
board. We conclude that such contention has no merit. 
In that respect, the record, as briefly summarized, dis- 
closes the following: At the time of trial plaintiff was 
50 years old. Although generally in good health, she 
was simply a housewife and mother without other em- 
ployment during her marriage to defendant. She was 
a Catholic but defendant was not. At time of trial, de- 
fendant was a prominent and able business executive, 
49 years old, who was earning a salary of $39,000 a 
year. He was generally in good health except for pal- 
pitation or muscle spasm of his heart at rare intervals 
of stress and strain, for which no medical treatment had 
ever been prescribed and which did not generally inter- 
fere with his employment. 

The parties were married at St. Joseph’s Rectory at 
Owatonna, Minnesota, on October 22, 1938. Plaintiff con- 
tributed several hundred dollars to the marriage. De- 
fendant was then and ever since has been employed by 
the Northern Natural Gas Company, hereinafter gen- 
erally called the company. Soon after their marriage the 
parties came to Omaha for a few weeks, then went back 
to Owatonna for another few weeks, while defendant ar- 
ranged the opening of an office for the company in 
Minneapolis, where the parties moved and lived from 
January 1939 until March 1944. They then moved to 
Omaha and have since resided there. 

In 1939 defendant’s salary was $3,600 a year. However, 
his salary was gradually increased each year thereafter 
until it was $8,416.74 in 1947. Thereafter, his yearly 
salary, payable semimonthly, was materially increased 
each year until it was $36,000 in 1956, and $39,000 in 
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1957. Previously, defendant had been made a vice-presi- 
dent of the company in charge of wholesale marketing, 
public relations, and area development. He was an of- 
ficer of and interested in other related companies and 
associations. He also became active in certain business 
and social organizations and took some part in the 
budget problems of a Methodist church in Omaha, al- 
though he seldom attended either that church or plain- 
tiff’s church. In the meantime, plaintiff became active 
in St. Margaret Mary’s Catholic Church, the P. T. A,, 
Creighton Prep Mother’s Club, and the Christ Child 
Society, all of which were related to the welfare of the _ 
family. 

During the first few years of their marriage, defend- 
ant’s salary required the parties to live modestly, and 
they had financial difficulties. However, in later years 
defendant’s increases in salary permitted them to assume 
a more modern and comfortable social manner of living. 
In that connection, from about 1942 until this action 
was filed on September 25, 1956, defendant’s semi- 
monthly salary checks were deposited in a joint bank 
account. Thereupon, as requested by defendant, be- 
cause he was not interested and did not want to be 
bothered about it, plaintiff kept the family books, gen- 
erally wrote all checks except for defendant’s personal 
use, paid all home and family bills and expenses, and, 
with defendant’s assistance, plaintiff transacted part of 
their business matters during which time they pur- 
chased their home and accumulated certain personal 
property hereinafter discussed. 

The first serious marital difficulty between the par- 
ties occurred in late 1941 and early 1942, but then, and 
again at other times, they became more or less recon- 
ciled until in January 1950. From that time, except for 
short intervals until this action was filed, there existed 
a state of marital and family uncertainty, tension, and 
unhappiness. To state the lurid reasons for it at length 
would serve no useful purpose. It is sufficient to say 
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that plaintiff’s evidence, corroborated not only by five 
witnesses, one of whom was called by defendant, but 
also by certain exhibits appearing in this record, clearly 
established defendant’s sullen, irresponsible, disloyal, 
and calculatingly cruel treatment of plaintiff and their 
children. 

The record also established by amply corroborated 
evidence that plaintiff was a good housekeeper and cook; 
that she was a good mother who loved and properly 
cared for and disciplined her children, who loved and 
respected her, and whose conduct was excellent; and 
that plaintiff did everything reasonably within her power 
" to retain the love and respect of defendant and to se- 
cure, protect, and preserve the marriage relation and 
the happiness and welfare of the family, but defendant 
would have none of it, preferring only to satisfy his 
own selfish ambitions and desires. We conclude that 
plaintiff had a right to maintain and be granted a di- 
vorce from bed and board, and that the trial court was 
right when it granted such relief. The second assign- 
ment has no merit. 

We turn then to defendant’s contention in the third 
assignment that the trial court erred in awarding plain- 
tiff an excessive and disportionate share of the prop- 
erty accumulated. We conclude that such contention 
has no merit. In that connection, for the full support 
and maintenance of plaintiff and their three minor 
children, including their education through high school 
and college, the oldest of whom was ready for college 
and the next oldest would soon be ready for college, 
the defendant was ordered to pay to the clerk of the 
district court for plaintiff the following allowances, to 
wit: The sum of $15,000 per year in 12 monthly in- 
‘stallments for each of the 5 years following the date of the 
decree; thereafter, to so pay $10,000 per year for each 
of the succeeding 5 years; thereafter, to so pay $7,500 per 
year for each of the succeeding 5 years; and thereafter 
to so pay $2,500 per year for each of the succeeding 
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10 years. Such payments were ordered to commence 
immediately upon entry of the decree, giving defendant 
credit for any amounts previously paid for such pur- 
poses after the commencement of this action. 

It will be noted that defendant’s salary was $39,000 
per year, and there is competent evidence that he offered 
plaintiff $18,000 per year for an absolute divorce, al- 
though he testified that he only offered $10,000 or $12,000 
a year. Be that as it may, as stated in defendant’s brief, 
and reiterated in oral argument: “Defendant does not 
assign as error the amount of this allowance.” Doubt- 
less that position was taken by defendant because, under 
the terms of the present decree, defendant would ulti- 
mately pay $187,500, but during such period, at his 
present salary of $39,000 per year, defendant would 
have earned the sum of $975,000, leaving him $787,500 
to spend, without any responsibility for raising or edu- 
cating his children or maintaining a home for plaintiff 
and his family. In that connection, the total indebtedness 
of the parties at time of trial, except the mortgage 
on their home hereinafter discussed, was only about 
$3,000 plus current obligations. 

Although defendant did not contest the aforesaid al- 
lowances, he did request a modification of their terms 
so that he could supervise the proportionate manner of 
the use and expenditure of such allowances and thus 
be assured that they would in fact be used for the proper 
support and education of his children as well as for 
plaintiff’s support. Such request has no merit because 
we find no reason in this record for concluding that 
plaintiff will not be able and willing to properly and 
fairly supervise and make the expenditure of such al- 
lowances without any supervision thereof by defendant, 
who had generally delegated such responsibility to plain- 
tiff since 1942. 

The real estate owned by plaintiff and defendant was 
Lot 24, in Block 134, Dundee Place, an addition to 
Omaha. It was their home, known as 301 South Fifty- 
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first Avenue, which the parties had purchased for 
$20,500 in 1949, but which was probably worth about 
$23,500 or $24,500 as of November 1, 1956. There the 
family had lived until this action was filed, when de- 
fendant left, having theretofore lived in the same house 
with plaintiff but having entirely refused any marriage 
relations with her after July 1953. That property was 
encumbered by a mortgage. The balance still owing 
thereon by the parties was $5,000 as of November 1, 
1956. The decree awarded that home to plaintiff ab- 
solutely, but required her to assume and pay such 
mortgage indebtedness as of the date of the decree, and 
to pay any other claims or liens against said property. 
The decree also gave plaintiff absolutely all the furni- 
ture, fixtures, household effects, and appliances owned 
by the parties in the home, for the use of plaintiff and 
their children. Some of such property was new, some 
old, some valuable, and some not, but it was all worth 
about $6,000. Defendant, who lived in a hotel in Omaha 
and could not legally remarry, would have no use for 
such property. 

In that connection, plaintiff and the children were 
certainly entitled to the exclusive use and benefit of all 
such property in any event. To have disposed of it by 
simply giving plaintiff and their children the use of it 
would not have deprived plaintiff of her interest in the 
real estate, but would have imposed substantial obliga- 
tions upon defendant which he had not in the past cared 
to assume, and would have permitted him to continue to 
interfere with and harass the family. We conclude that 
the trial court wisely and properly disposed of the home 
and contents as it did. 

A 1955 Chrysler New Yorker automobile, worth about 
$2,150, and owned by the parties, was awarded abso- 
lutely to plaintiff for the use and benefit of the family. 
It was purchased for such purpose, and defendant seldom 
if ever used it. He did not need to do so because he had 
the continuous use of an Oldsmobile sedan owned and 
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furnished him by his employer. On the other hand, 
plaintiff doubtless needed the automobile to transport 
their children to and from school and elsewhere, and for 
her own necessary transportation. We conclude that 
the disposition of their automobile was proper in every 
respect. 

A savings account in plaintiff’s name in the Omaha 
National Bank, which account contained $1,300 (ac- 
tually $1,309.50), was properly awarded to plaintiff for 
her immediate necessary use. 

Twenty-four United States Savings Bonds in the face 
amount of $2,400, which were purchased in the names 
of both parties, were properly divided equally between 
them. 

Defendant owned 31 shares of Husky Oil Company 
stock, worth $341, 12 shares of Husky Oil Limited stock 
worth $156, and 2 shares of Occidental Building & Loan 
Association stock worth $400. Such shares of stock were 
awarded absolutely to defendant. Of course, he could 
make no complaint about that. 

Some 294 shares of Northern Natural Gas Company 
stock, purchased in the names of both parties, and 
worth about $53 a share as of February 7, 1957, to- 
gether with dividends thereon payable to both parties 
and accruing since this action was filed, were divided 
equally between the parties. All stock of the same com- 
pany which might be acquired pursuant to a certain 
stock purchase plan after entry of the decree was 
awarded to defendant absolutely. All option rights to 
purchase 6,000 shares of such company stock at $40.50 a 
share under an agreement dated April 28, 1956, were 
limited to defendant, except that plaintiff, upon appro- 
priate written instructions to defendant and tender of 
adequate purchase money therefor, was permitted to 
so acquire not to exceed 2,400 shares of such stock at 
the option price. We conclude that the disposition 
aforesaid of their shares of such stock was proper and 
just in every respect. 
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A Connecticut General Life Insurance Company policy, 
No. 778999, on defendant’s life, in the amount of $20,000, 
wherein plaintiff was named as beneficiary, was ordered 
to be kept in force by defendant without any change 
of beneficiary or encumbrance by loan. Such dispo- 
sition was proper in every respect in order to protect 
the future support and maintenance of plaintiff and their 
children. In that connection, certain other policies of 
life insurance upon defendant’s life, and all group poli- 
cies in force by virtue of defendant’s employment, were 
ordered delivered to defendant to be held under his 
full control and disposition. All insurance policies upon 
the life of plaintiff or their children were required to be 
maintained by plaintiff so long as she desired to con- 
tinue them in force and effect for her own benefit. 
Certainly defendant could not reasonably complain about 
such disposition. 

In order to carry out the terms of the decree and 
make division of the property owned by the parties as 
provided in the decree, each was appropriately ordered 
to execute and deliver such instruments as were neces- 
sary to effect transfer of such rights as provided in the 
decree, and upon failure to do so, the decree was given 
full force and effect as if that had been done. 

. Plaintiff was allowed $6,500 as attorneys’ fees for the 
services of her attorneys in the district court, together 
with $800 for expenses of investigation and carrying 
on the litigation, less a credit for any unexpended part 
of $300 already paid by plaintiff to her attorneys for 
such purposes. In that connection, the record discloses 
that plaintiff rested, except for the introduction of addi- 
tional supporting evidence pertaining to attorneys’ fees 
and expenses in connection with the matter as might 
be necessary, the thought being that at a later time 
the court and counsel for plaintiff and defendant might 
get together and the matter could then be handled. 
That was satisfactory to defendant’s attorney, who indi- 
cated that it might be a matter that could be handled 
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without evidence, but if it was not, such evidence could 
be put in later and probably better after they knew what 
the decision was. In that connection, we have found 
no direct evidence in the bill of exceptions either with 
regard to the value of the services of plaintiff’s attorneys 
in the district court or that establishes any amount of 
expenses necessarily incurred to enable plaintiff to in- 
vestigate and carry on the litigation, or how much if 
any of the $300 paid by plaintiff for such purposes re- 
mained unexpended. The failure to adduce any evi- 
dence of the value of the services of plaintiff’s attor- 
neys in the district court is not fatal to their allowance 
because that matter is controlled by the opinion in 
Dwinnell v. Dwinnell, supra, and an examination of the 
entire record of the proceedings presented to the trial 
court and reviewed by this court. We therefore con- 
clude that the allowance of $6,500 for the services of 
plaintiff’s attorneys in the district court was not clearly 
excessive. 

However, in the light of the record before us, we con- 
clude that the allowance of $800 for expenses of in- 
vestigation and carrying on the litigation, less a credit 
for any unexpended portion of $300 paid by plaintiff 
for such purposes, was erroneous as without support of 
any competent evidence appearing in the bill of ex- 
ceptions, as required. We conclude that in such re- 
spect, and that only, the judgment of the trial court 
should be and hereby is modified to entirely eliminate 
such allowance for expenses of investigation and carrying 
on the litigation. In all other respects, we conclude that 
the judgment of the trial court should be and hereby 
is affirmed. 

All costs are taxed to defendant, including an allow- 
ance of $3,500 for services of plaintiff’s attorneys in 
this court. 

AFFIRMED AS MODIFIED. 
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JULE ROBINSON, APPELLANT, Vv. H. F. MEYER ET AL., 


APPELLEES. 
88 N. W. 2d 219 


Filed March 7, 1958. No. 34260. 


1. Appeal and Error. The filing of a transcript of the proceedings 
in the district court is not a jurisdictional requirement to the 
lodging of an appeal in the Supreme Court. 

. Where a transcript is deficient, either as to content 
or time of filing, because of the negligence of the appellant, 
this court will not permit a supplemental transcript to be 
filed after the cause has been submitted to the court on its 
merits in the absence of a reasonable excuse which due diligence 
would not have prevented. 


APPEAL from the district court for Dodge County: 
RusseLL A. Ropinson, Jupce. Motions to file supple- 
mental transcript and for a rehearing overruled. 


Spear, Lamme & Simmons, for appellant. 
Sidner, Lee, Gunderson & Svoboda, for appellees. 


Heard before CarTER, MrESSMoRE, YEAGER, CHAPPELL, 
WENKE, and BosLauGu, JJ. 


CarTER, J. 

Subsequent to the filing of the former opinion in this 
case, Robinson v. Meyer, 165 Neb. 706, 87 N. W. 2d 231, 
the plaintiff filed a motion for a rehearing and a motion 
for leave to file a supplemental transcript. These mo- 
tions present questions requiring disposition by a fur- 
ther opinion by this court. 

The plaintiff filed his notice of appeal on May 10, 
1957. On May 31, 1957, the transcript of the proceed- 
ings on file in the office of the clerk of the district 
court of Dodge County was filed in this court. On 
August 22, 1957, plaintiff filed a supplemental transcript 
containing an instruction requested by the plaintiff. 
The case was argued and submitted to this court on De- 
cember 3, 1957. The opinion of this court affirming 
the judgment of the district court was filed on December 
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27, 1957. A motion for rehearing, which included a 
motion to file a second supplemental transcript, was 
filed on January 15, 1958. On January 29, 1958, plain- 
tiff filed a separate motion for leave to file a second 
supplemental transcript. 

The second supplemental transcript which has been 
tendered to the court for filing contains an amended 
motion for a new trial by the plaintiff in the district 
court. The instructions given by the trial court are 
therein properly alleged to be erroneous as grounds 
for a new trial. 

The rules of the Supreme Court provide that supple- 
mental transcripts may be filed at any time without 
leave of court before submission of the case, but there- 
after leave must be obtained. Rule 4 c, Revised Rules 
of the Supreme Court for 1957. The question presented 
is whether or not the plaintiff should be permitted to 
file a supplemental transcript after the case has been 
submitted and a decision rendered. 

It is the duty of the clerk of the district court to pre- 
pare and file a certified transcript with the Clerk of 
the Supreme Court. § 25-1912, R. R. S. 1943. Such a 
transcript was so filed in the present case in accord- 
ance with a praecipe filed by the plaintiff. The prae- 
cipe did not include, nor did the clerk of the district 
court certify, the amended motion for a new trial as a 
part of the transcript. On August 22, 1957, plaintiff 
filed a supplemental transcript containing a requested 
instruction which was offered but not given by the 
trial court. At no time prior to the submission of the 
case did plaintiff attempt to have the amended motion 
for a new trial included in the transcript. 

The filing of a transcript in this court is not a juris- 
dictional act. If a transcript is filed out of time, or 
not at all, or if a defective one be filed, due to the fault 
of the clerk of the district court, this court will ordi- 
narily permit a proper transcript to be filed where 
the requesting party is free from negligence. Gliss- 
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mann v. Bauermeister, 141 Neb. 288, 3 N. W. 2d 555. 

In this case the clerk of the district court filed a tran- 
script in this court in accordance with the praecipe filed 
by the plaintiff. The plaintiff had the transcript in his 
possession on and after August 3, 1957, for use in the 
preparation of his brief. On August 22, 1957, he filed 
a supplemental transcript containing a requested in- 
struction which was refused by the trial court. During 
all the time thereafter until the date of argument of 
the case, plaintiff took no steps to bring his amended 
motion for a new trial to the attention of this court by 
supplemental transcript. He briefed the question of 
the correctness of the instructions, although any al- 
leged error in their giving was not properly assigned. He 
negligently and carelessly failed to discover the in- 
adequacy of the record to raise alleged errors in the 
instructions. No adequate cause is shown to excuse the 
failure of the plaintiff to have the record in order so 
as to properly present the alleged errors committed by 
the trial court on or before the submission of the case 
to this court. The fault is that of the plaintiff and not 
that of any public officer. 

Where a transcript is deficient, either as to content 
or time of filing, because of the negligence of a party to 
the action, this court will not ordinarily permit a sup- 
plemental transcript to be filed after the cause has been 
submitted to the court on its merits, in the absence of a 
reasonable excuse which due diligence would not have 
prevented. It is not the practice of courts to try cases 
piecemeal and thereby permit a litigant who has sub- 
mitted his case and taken his chances on the outcome, 
to thereafter, after an adverse decision, raise new issues 
and seek a more favorable result on different grounds. 
Adequate cause has not been shown to entitle plaintiff 
to the remedy he seeks. The motion for leave to file 
a supplemental transcript is denied. 

Our former opinion contains the following: “In fact, 
the transcript of the proceedings in the trial court does 
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not show any proposed instructions which were re- 
quested by the plaintiff.” The record shows that on 
August 22, 1957, a supplemental transcript containing 
one requested instruction was filed in the office of the 
Clerk of the Supreme Court. To this extent our former 
opinion is in error. However, we desire to point out 
that the motion for a new trial fails to allege error by the 
trial court in refusing to give any requested instruction. 
The refusal of the trial court to give plaintiff’s re- 
quested instruction was not properly raised .and plaintiff 
is in no manner prejudiced by the erroneous state- 
ment in our former opinion. In other respects the 
motion for a rehearing is without merit and it is 
overruled. 

MoTIONS TO FILE SUPPLEMENTAL TRANSCRIPT 

AND FOR A REHEARING OVERRULED. 


VIVIAN HEFTI, APPELLANT, v. HArvEY HEFTI, APPELLEE. 
88 N. W. 2d 231 


Filed March 7, 1958. No. 34317. 


1. Witnesses. A witness who testifies as an expert on a subject 
requiring special knowledge and skill is, in the absence of a 
special contract, entitled only to the statutory fee. 

2. Divorce. Divorce cases are triable de novo upon appeal to 
this court and the amount of alimony and support money 
awarded the wife will be increased or diminished by this court 
on appeal therefrom when all the facts and circumstances 
establish that the amounts awarded by the trial court are not 
just and reasonable. 

In rendering a decree for alimony, the court may take 

into account all of the property owned by the parties at the 

time of rendering the decree, whether accumulated by their 
joint efforts or acquired by inheritance, and make such award 
as is proper under all the circumstances disclosed by the record. 

The granting of alimony and the allowance of support 

money in divorce actions are always determined by the facts 

and circumstances in each case relating to and in accord with 
the many factors and elements heretofore announced by this 
court. 
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AprEAL from the district court for Cedar County: 
Joun E. Newton, Jupce. Affirmed as modified. 


Leamer & Graham, for appellant. 
Philip H. Robinson and Hutton & Hutton, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, and BosLaAucH, JJ. 


CHAPPELL, J. 

On November 19, 1956, plaintiff, Vivian Hefti, was 
granted an absolute divorce from defendant, Harvey 
Hefti, and was awarded the care, custody, and control 
of their daughter, who was born March 18, 1956, to- 
gether with temporary allowance for their support until 
further order of the court. Thereafter, on July 8, 1957, 
a supplemental decree was rendered which granted 
plaintiff $2,500 permanent alimony, payable $50 a month 
beginning August 1, 1957, and continuing each month 
thereafter until paid in full, and also allowed plaintiff 
$50 a month for child support beginning August 1, 1957. 
Thereafter, plaintiff’s motion to vacate the decree ren- 
dered July 8, 1957, and grant a new trial or to modify 
said decree by materially increasing the amount al- 
lowed as permanent alimony and support money, was 
overruled and plaintiff appealed. 

In doing so, plaintiff assigned substantially that under 
the evidence and applicable law, the trial court erred 
as follows: (1) In granting plaintiff only $2,500 as 
permanent alimony and in restricting payment there- 
of to $50 a month; (2) in allowing plaintiff only $50 a 
month as child support; and (3) in assessing costs. Those 
are the sole questions presented here, and we sustain the 
first assignment. 

With regard to the third assignment, plaintiff argued 
that the trial court erred in refusing to assess as costs 
$25 paid by plaintiff as a witness fee to a physician 
whose deposition was taken by plaintiff and used in the 
trial. In Peek v. Ayres Auto Supply, 155 Neb. 233, 
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51 N. W. 2d 387, citing authorities, we reaffirmed that: 
“A witness who testifies as an expert on a subject re- 
quiring. special knowledge and skill is, in the absence 
of a special contract, entitled only to the statutory fee.” 
In Ulaski v. Morris & Co., 106 Neb. 782, 184 N. W. 
946, we said: “There is, however, no provision in the 
law for the payment of expert witness fees. The ex- 
pert witnesses are therefore allowed the usual and law- 
ful witness fee, and no more. Main v. Sherman County, 
74 Neb. 155.” In that connection, only the usual and 
lawful witness fee for the physician involved should be 
assessed as costs herein, as provided by section 33-139, 
R. R. S. 1943. The third assignment should not be 
sustained. 

We turn then to the first and second assignments, 
which will be discussed and ‘disposed of together. In 
that connection, we increase plaintiff’s award of perma- 
nent alimony and the monthly payments thereof as 
hereinafter set forth, but we do not increase the allow- 
ance for child support because the child is now less than 
2 years old and the allowance appears to be adequate 
at this time. In other words, we sustain the first as- 
signment but do not sustain the second. 

It is elementary that such cases are triable de novo 
upon appeal to this court, and that the amount of ali- 
mony and support money awarded the wife will be in- 
creased or diminished by this court on appeal there- 
from when all the facts and circumstances establish 
that the amounts awarded by the trial court are not 
just and reasonable. In that respect, the many factors 
and elements which should be considered by the court 
in granting alimony and awarding support money re- 
quire no repetition here. They have been heretofore 
announced and reaffirmed in such cases as Workman 
v. Workman, 164 Neb. 642, 83 N. W. 2d 368; Koerwitz 
v. Koerwitz, 162 Neb. 411, 76 N. W. 2d 264; Eno v. Eno, 
159 Neb. 1, 65 N. W. 2d 145; Strasser v. Strasser, 153 
Neb. 288, 44 N. W. 2d 508. 
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Also, in Prosser v. Prosser, 156 Neb. 629, 57 N. W. 
2d 173, we held: “Although the statute provides that 
the wife shall be allowed alimony out of the husband’s 
estate in such an amount as the court shall deem just 
and reasonable, having regard to the ability of the hus- 
band, his earning capacity is an element to be con- 
sidered and, in a proper case, the allowance of perma- 
nent alimony may exceed the value of the husband’s 
estate at the time the marriage is dissolved. 

“The amount of alimony to be granted a wife is not 
to be determined alone from the property possessed by 
the husband. Many other factors enter into the de- 
termination such as the husband’s age, health, earning 
capacity, future prospects, and social standing.” We 
reaffirmed the foregoing rule in Eno v. Eno, supra. 

Also, in DeVore v. DeVore, 104 Neb. 702, 178 N. W. 
621, we held: “In entering a decree for alimony, the 
court may take into account all of the property owned 
by the parties at the time of entering the decree, 
whether accumulated by their joint efforts or acquired 
by inheritance, and make such award as is proper under 
all the circumstances disclosed by the record.” See, 
also, Strasser v. Strasser, supra. 

In that connection, the granting of alimony and the 
allowance of support money in divorce actions is always 
determined by the facts and circumstances in each case 
relating to and in accord with the many factors and 
elements heretofore announced by this court. 

In the light of such rules, we have examined the 
record. The parties were married on December 2, 1951. 
Thereafter, for some 10 months they lived with defend- 
ant’s parents near Coleridge on a 280-acre farm owned 
by defendant’s father. At the end of such period de- 
fendant’s parents left that farm and moved to Coleridge, 
but plaintiff and defendant continued to live there to- 
gether without any serious marital difficulties until 
after their daughter was born. 

At the time of marriage plaintiff was a farmer’s 
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daughter, with an eighth-grade education. Her earning 
ability was and is limited to being a domestic and baby 
sitter. She had no real estate and owned no personal 
property of any consequence at the time of marriage. 
During the marriage plaintiff cooked, kept a clean house, 
did chores, and assisted defendant as a farmer’s wife 
ordinarily does until their only child was born in a 
Norfolk hospital. Six days thereafter plaintiff returned 
to the farm in a weakened physical condition and faced 
with the responsibilities of a farmer’s wife and an in- 
experienced mother with her first baby. She was then 
unable to efficiently assume those responsibilities, and 
serious marital difficulties occurred, whereupon, as a 
result thereof and as a result of a previous illness and 
her pregnancy, plaintiff had a nervous breakdown and 
was removed to a hospital for 13 days. During such 
period and thereafter, defendant’s parents took charge of 
plaintiff’s baby, and upon her recovery and return from 
the hospital to the farm, they retained custody of the 
baby, at defendant’s instigation, until after this action 
was filed. In the meantime, defendant’s unjustifiable 
extreme cruelty, which was established by plaintiff’s 
testimony, amply corroborated by other competent evi- 
dence, compelled plaintiff to leave defendant and the 
farm in June 1956, and this action was filed July 11, 
1956. 

At time of trial, plaintiff was 31 years old and in good 
health but without employment or funds except tem- 
porary allowances made therefor by the court with 
which to support herself and child, whose custody and 
care required constant attention. 

At time of marriage and ever since, defendant and 
his father farmed 280 acres of land near Coleridge as 
equal partners. Each owned his own machinery. How- 
ever, defendant’s father owned the land which had been 
conveyed to him by defendant’s uncle, but defendant 
and his father were required to pay the uncle $400 a 
year as rental, and pay the taxes onthe land. At time of 
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marriage, defendant owned no real estate, but in 1953 
he acquired 154 acres of land by inheritance from his 
grandfather. Such land had no improvements upon it 
except a corncrib, windmill, and hog house, but the 
land was free of encumbrance and then appraised at 
$15,270. At time of trial and theretofore as well, de- 
fendant had rented that land to a tenant on a two-fifths 
crop-share basis. At the trial a real estate agent, called 
as a witness by defendant, testified that the market 
value of such land was between $100 and $125 an acre, 
which would be a value of $15,400 to $19,250. He tes- 
tified that it was worth more than some farms he had 
sold because it was on the highway and in the Coleridge 
school district. In that connection, plaintiff’s witness, 
a neighbor, testified that such land was worth $150 
an acre, which would be a value of $23,100. 

At time of marriage defendant had about $1,400 in 
the bank and owed no debts. He then owned certain 
described farm machinery and two Ford cars, for all 
of which he had paid $3,107. Defendant also then owned 
46 head of livestock and one-half of whatever hay and 
grain there was on the 280-acre farm, but the value of 
such property cannot be definitely ascertained from 
the record. 

At time of trial, defendant was 31 years old. He then 
claimed to have some disability in his back but he was 
able to work, and owned an undivided one-half interest 
in 129 head of livestock. He also owned 75 or 80 bushels 
of corn, 260 bales of alfalfa hay, his growing crops not 
yet harvested, and 2 life insurance policies. One such 
policy was for $5,000, payable to his parents, and one 
was for $2,500, payable to his estate. However, the 
value of the foregoing property cannot be definitely 
ascertained from the record. At time of trial, defendant 
also owned 10 pieces of described farm machinery and 
acar. Such items had been respectively purchased by 
him as follows: One in 1950; three in 1951; one in 
1953; four in 1954; one in 1955; and one in 1956, at a 
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total cost of $5,187.60. Of course, defendant would be 
entitled to some depreciation on the value of such items, 
but not 50 percent or more, as claimed by defendant. 
Further, at time of trial, defendant had $41.70 in the 
bank, owned at least $500 of United States government 
bonds, and a television set worth about $50. As near 
as can be ascertained, defendant then had an indebted- 
ness of $6,487.13 for taxes, for money borrowed from a 
bank, for back rent, for current obligations, for services 
of his attorneys, and for money claimed to be owing 
on his father’s farm account. 

True, defendant’s farm crops had not been as bounti- 
ful as usual during 1955 and 1956, but his net income 
for 1955, figured on a cash basis, was some $1,100, and 
he deposited some $6,400 in the bank during 1956, al- 
though he claims that some of it was money borrowed 
from the bank. However, bearing in mind the sub- 
stantial assets owned by defendant as heretofore set 
forth, it may be fairly concluded that defendant had a 
net worth of nearer $20,000 than of $13,752.48, as argued 
by defendant. 

We are mindful also that when plaintiff was compelled 
to leave the farm in June 1956 she took nothing from 
their farm home but the meager clothing belonging to 
her. She also had no place to live or means of support 
for herself and child, whereas defendant not only had 
an income but also still had a furnished home where he 
lived alone, bought his groceries with cream checks, 
cooked some of his meals there, and ate the rest with 
his parents in Coleridge. On the other hand, plaintiff 
was later compelled to rent an inadequate furnished 
apartment for $45 a month, and she was unable to work 
as a domestic or baby sitter because she was compelled 
to care for a baby of her own. In that connection, the 
record discloses that plaintiff and her baby need more 
than $100 a month, which provides only a bare exist- 
ence, much less proper living conditions, clothing, and 
food. Defendant owed the duty to maintain and sup- 
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port his child in a suitable manner, and likewise to so 
support plaintiff for at least the next 5 years until their 
child is old enough to attend school, and permit plaintiff 
to earn a livelihood, which is all that she has sought. 

We conclude that defendant is amply able financially 
to meet those obligations and that he should be required 
to do so. Therefore, the judgment of the trial court 
should be and hereby is modified to award plaintiff 
$6,000 permanent alimony, payable $100 on the first 
day of August 1957, and $100 on the first of each and 
every month thereafter until paid in full. In all other 
respects, the judgment of the trial court should be and 
hereby is affirmed. All costs are taxed to defendant, 
including an allowance of $250 for the services of plain- 
tiff’s attorneys in this court. 

AFFIRMED AS MODIFIED. 
YEAGER and WENKE, JJ., participating on briefs. 


Bert L. Fucus ET AL., APPELLANTS, Vv. PARSONS 
CONSTRUCTION COMPANY, A CORPORATION, ET AL., 


APPELLEES. 
88 N. W. 2d 648 


Filed March 7, 1958. No. 34319. 


1. Actions. The substantial distinctions between actions on con- 
tract and those in tort exist notwithstanding the adoption of the 
code. 

If a petition states a cause of action for breach of 

contract, additional averments appropriate to a cause of action 

for a wrong will not convert the cause of action into one for 
tort and the part of the pleading appropriate to an action in 
tort will be considered surplusage. 

If the averments make it doubtful whether the action 

is on contract or in tort, the doubt will be resolved in favor of 

an action on contract. 

The determination of whether an action is on contract 

or in tort requires knowledge of the source or origin of the duty, 

the nature of the grievance, and what is said concerning them 
in the pleading in the cause. 
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If an action is not maintainable without pleading and 
establishing the contract or if the essence of the action is 
breach of contract, whether by acts of omission or commission, 
it is in substance, whatever may be the form of the pleading, 
an action on contract. 

6. Contracts. If the contract of a contractor is that he will per- 
form a designated undertaking as detailed and required by pre- 
scribed plans and specifications, the contractor may not vary 
from them in completing the work even if he deems them 
improper or insufficient. 


7. In such an instance the contractor does not guarantee 
that the work performed as required by the plans and specifi- 
cations will be free from defects or that it will accomplish the 
purpose intended. 

8. If the contract specifies what a contractor is to do 


and the manner and method of doing it and he does the work 
as the contract requires, his engagement is performed and 
satisfied. 

9. Actions. Causes of action involving different defendants can- 
not be joined unless each cause of action affects all the de- 
fendants and they have a joint or common liability or interest. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


Crawford, Garvey, Comstock & Nye, for appellants. 


King, Haggart & Kennedy and Crossman, Barton & 
Quinlan, for appellees. 


Heard before Simmons, C. J., Carrer, MEsSSMoRE, 
CHAPPELL, WENKE, and BosLauau, JJ. 


BosLaucu, J. 

The recovery appellants seek herein is damages from 
appellees because of the alleged negligent construction 
of a building on premises owned by appellants by the 
Parsons Construction Company, hereafter referred to 
as the contractor, and on account of the alleged negli- 
gent, insufficient, and improper supervision of Steele, 
Sandham & Steele, called herein the architects, of the 
construction of the building. The legal sufficiency of the 
second amended petition of appellants, hereafter desig- 
nated the petition, was contested by special and general 
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demurrer of each of the appellees. The grounds there- 
of were identical. They were that there was a defect 
of parties defendant, that several causes of action were 
improperly joined, and that the petition did not state 
facts sufficient to constitute a cause of action. The de- 
murrers were, without specification of the reason there- 
for, sustained by the trial court and a judgment of dis- 
missal of the case was rendered. The issue of this ap- 
peal is the correctness of the action of the trial court 
in its disposition of the case. 

The substance of the parts of the petition relevant to 
this inquiry is: 

Plans and specifications for the construction of a 
building on the described real estate owned by appel- 
lants were prepared at their instance and request by 
the architects, specifying in detail and with particu- 
larity the manner in which the building should be con- 
structed including specific instructions as to the excavat- 
ing, backfilling, and piling that were required. In- 
structions to bidders were attached to the plans and 
specifications. The proposal as exhibited by the plans 
and specifications was accepted by appellants. These 
were submitted to contractors and bids for construction 
of the proposed building were invited. A bid was made 
by the contractor for the construction of the building 
according to the plans and specifications prepared by 
the architects and approved by appellants and the bid 
of the contractor was accepted as made by it. A con- 
tract was made with the contractor in accordance with 
the bid and the contractor engaged in the actual con- 
struction of the building as provided by the plans and 
specifications therefor. The architects were employed 
by the owners to supervise the construction of the build- 
ing in compliance with the plans and specifications and 
they acted in that capacity and status. 

The specifications were made for Fuchs Machinery 
& Supply Co. Building. The parties to the construction 
contract were the contractor, Andrew Murphy & Son, 
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Inc., a corporation, and Fuchs and Crawford, a partner- 
ship. Fuchs Machinery & Supply Co., a partnership, 
Andrew Murphy & Sons, Inc., a corporation, and Fuchs 
& Crawford, a partnership, each assigned their interest 
and rights to appellants. 

The contractor and the architects were charged in 
separate paragraphs of the petition with many negligent 
acts of omission and commission. The specific acts of 
negligence alleged in each paragraph are identical ex- 
cept where it is said that the contractor was negligent 
in failing to do a specified thing, the corresponding act 
charged against the architects is in their failing to re- 
quire the contractor to do the identical thing; and where 
it is said the contractor was guilty of an act of com- 
mission, the corresponding act of negligence charged 
against the architects is that they permitted the con- 
tractor to do the identical thing. 

The matters to be considered and decided on this ap- 
peal do not require that the very numerous allegations 
of negligence be summarized or detailed herein. It is 
sufficient that they are all concerned with the subject 
matter covered in detail by the contract providing for 
the construction of the building in accordance with the 
plans and specifications aforesaid. Appellants seek a 
joint and several judgment against the contractor and 
architects for the alleged damages resulting from the 
asserted negligence of appellees. 

It is important to determine the character of the cause 
of action asserted against the contractor. The appel- 
lants say it is in tort and the contractor thinks it is on 
contract. Notwithstanding the adoption of the code, 
the substantial distinctions between actions on contract 
and those in tort exist. State ex rel. Wright v. Barney, 
133 Neb. 676, 276 N. W. 676; First Nat. Bank of Wayne v. 
Gross Real Estate Co., 162 Neb. 343, 75 N. W. 2d 704. 
If the petition contains a cause of action for breach of 
contract, additional averments appropriate to a cause 
of action for a wrong will not change the action from 
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contract to tort and if there is a doubt as to the character 
of the action it will be resolved in favor of an action 
on contract. In such an instance the statements appro- 
priate to an action in tort will be considered surplusage. 
Douglass v. Loftus, 85 Kan. 720, 119 P. 74, L. R. A. 
1915B 797, Ann. Cas. 1913A 378; Dixon v. Texas Co., 
222 S. C. 385, 72 S. E. 2d 897; Southern Pacific R. R. Co. 
v. Gonzalez, 48 Ariz. 260, 61 P. 2d 377, 106 A. L. R. 1012; 
Andersen v. Thude, 42 Ariz. 271, 25 P. 2d 272; Delaney 
v. Great Bend Implement Co., 79 Kan. 126, 98 P. 781. 
In order to decide the form of the redress, whether con- 
tract or tort, it is necessary to know the source or origin 
of the duty or the nature of the grievance. Attention 
must be given to the cause of the complaint; in other 
words, the character of the action must be determined 
from what is asserted concerning it in the petition in 
the cause. It is not important what the plaintiff calls 
his action. If he does attempt to identify it and is mis- 
taken, that is immaterial. This is the rationale of the 
code provision that a petition is a statement of facts 
constituting a cause of action in ordinary and concise 
language. Driekosen v. Black, Sivalls & Bryson, 158 
Neb. 531, 64 N. W. 2d 88; Nathan v. Locke, 108 Cal. App. 
158, 287 P. 550; Schneider v. Ft. Dearborn Casualty 
Underwriters, 258 Ill. App. 58; Douglass v. Loftus, supra; 
Van Oss v. Synon, 85 Wis. 661, 56 N. W. 190. 

The sole source or origin of the duty of the contractor 
was the construction contract. The nature of the griev- 
ance charged against the contractor was that it obligated 
itself by written contract to erect a building for appel- 
lants as required by the plans and specifications under 
the direction and supervision of the architects acting 
for appellants and that it failed by omission and com- 
mission to construct the building in that manner. This 
is definitely and precisely demonstrated by the lan- 
guage of the petition: “* * * that plans and specifica- 
tions for the construction of a building * * * were, at 
plaintiffs’ special instance and ‘request, prepared for 
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the plaintiffs by the defendant Steele, Sandham & 
Steele, specifying specifically the manner in which the 
building * * * was to be constructed, both generally 
and specifically, and including specific instructions in 
regard to the excavating, backfilling and piling; * * * 
that the defendant Parsons Construction Company did 
submit a bid, which said bid was accepted for the com- 
pletion of said building * * * according to the plans 
and specifications above referred to * * * and the de- 
fendant Parsons Construction Company undertook the 
construction of said building under said plans and 
specifications.” 

The pleading of appellants lacks allegations of other 
or different duty assumed by or imposed upon the con- 
tractor. The injuries for which appellants seek redress 
were the rights which accrued to them, according to 
the pleading, exclusively as the result of the construc- 
tion contract. This is confirmed and emphasized by the 
conclusion of the pleading that appellants expended a 
large amount of money for a building “according to the 
plans and specifications” and if the building had been 
completed according to the plans and specifications, 
the value of the building constructed would have been 
equal to the expenditures made by appellants. In such 
a situation allegations of negligence are insignificant. 
It is recognized that if an action is not maintainable 
without pleading and establishing the contract, if the 
gist of the action is the breach of contract, either by 
malfeasance or nonfeasance, it is in substance, what- 
ever may be the form of the pleading, an action on the 
contract. City of East Grand Forks v. Steele, 121 Minn. 
296, 141 N. W. 181, 45 L. R. A. N.S. 205, Ann. Cas. 1914C 
720; International Printing Pressmen & Assistant’s 
Union v. Smith, 145 Tex. 399, 198 S. W. 2d 729; McDer- 
mott v. Morris Canal & Banking Co., 38 N. J. Law 53; 
Masters v. Stratton, 7 Hill (N. Y.) 101; Wilbur v. 
Brown, 3 Den. (N. Y.) 356. 

The contract concerned in this case prescribed the 
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scope and manner of completing the work to be done 
by the contractor. Hence its obligation was to erect the 
building according to the contract and the plans and 
specifications with skill and in workmanlike manner. 
The whole of the obligation of the contractor was con- 
tractual and any failure of performance afforded a re- 
sort to an action for breach of contract. State v. Com- 
mercial Casualty Ins. Co., 125 Neb. 43, 248 N. W. 807, 
88 A. L. R. 790, concerned a contract between the State 
of Nebraska and a contractor for the building of a 
steam line for the construction of which the contract 
specified the materials. The completed improvement 
proved to be faulty and the State sued for damages. 
This court therein said: “Whether the pipe line, as 
designed by plaintiff’s engineers, and the specific ma- 
terial required and manner of construction were suffi- 
cient were questions on which the contractor was not 
required to pass judgment. Its duty was to perform 
and fulfil the contract according to the specific terms 
and directions therein. * * * Where plans and specifi- 
cations for an improvement are prepared by engineers 
of the owner, who are to inspect and supervise the con- 
struction and see to it that materials are furnished and 
work performed in accordance with the specifications, 
ordinarily the contractor is not liable for the sufficiency 
of the specifications, but only for the skill with which 
he performs the work and the soundness of the ma- 
terials used by him. * * * In the case of Friederick v. 
County of Redwood, 153 Minn. 450, it was said: ‘Where 
a contractor makes an absolute and unqualified con- 
tract to * * * perform a given undertaking, it is the 
general * * * rule that he assumes the risks attending 
the performance of the contract * * *. But where he 
makes a contract to perform a given undertaking in 
accordance with prescribed plans and specifications, this 
rule does not apply. Under such a contract he is not 
permitted to vary from the prescribed plans and spe- 
cifications even if he deems them improper and insuffi- 


VoL. 166] JANUARY TERM, 1958 195 


Fuchs v. Parsons Constr. Co. 


cient; and therefore cannot be held to guarantee that 
work performed as required by them will be free from 
defects, or withstand the action of the elements, or ac- 
complish the purpose intended. Where the contract 
specifies what he is to do and the manner and method 
of doing it, and he does the work specified in the manner 
specified, his engagement is fulfilled, and he remains 
liable only for defects resulting from improper work- 
manship or other fault on his part.’ ” 

The claim of damages by appellants against the con- 
tractor was for breach of the construction contract. The 
present action is and was required to be in contract and 
not in tort. 

McNeel v. State, 120 Neb. 674, 234 N. W. 786, con- 
cerned a contract for the construction of a highway. 
The violations of it by the State, as claimed by the 
contractor, were failure to furnish clay for surfacing, 
failure to permit him to perform the work without de- 
lay, and failure to permit him to complete the construc- 
tion. This court determined the action was contract 
and not tort. It is stated therein: “A statement of the 
law supported by precedent follows: ‘The mere breach 
of an ordinary contract does not constitute a tort, and 
if there is no liability except that arising out of a breach 
of a purely contractual duty, the action must be in con- 
tract, and an action in tort cannot be maintained.’ 1 
C. J. 1016, sec. 139, notes 52 and 53, and cases cited 
therein, including Russell & Co. v. Polk County Abstract 
Co., 87 Ia. 233. * * * The gist of an action for tort is 
a wrong or breach of duty imposed by law as distin- 
guished from a mere breach of contract. 1 C. J. 1019, 
sec. 141, note 33.” 

It is said in Atlanta Gas Light Co. v. Newman, 88 Ga. 
App. 252, 76 S. E. 2d 536: ‘“ ‘Where the breach com- 
plained of is simply the neglect of a duty such as is 
expressly provided for by the contract itself, the action 
will be construed and treated as one brought ex con- 
tractu.’ Fain v. Wilkerson, 22 Ga. App. 193, 194 (2) 
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(95 S. E. 752); Howard v. Central of Georgia Ry. Co., 
9 Ga. App. 617 (71 S. E. 1017). The duty of the de- 
fendant to furnish the plaintiff with gas arose solely 
through their contract * * *; and the remedy of the 
plaintiff for a breach of that duty, even though the 
breach is occasioned by the defendant’s negligence, 
is in contract and not in tort.” 

City of East Grand Forks v. Steele, supra, states: 
“An action to recover damages arising from the negli- 
gence of an expert employed to audit certain accounts 
is founded on breach of contract, and not in tort. The 
cause of action is the breach of the contract, and the 
different items of damage resulting therefrom do not 
constitute separate causes of action.” 

International Printing Pressmen & Assistant’s Union 
v. Smith, supra, contains the following: “This contract 
* * * pledged the union to recognize Smith as a mem- 
ber thereof and to allow him all of the benefits incident 
thereto upon compliance with the terms of the contract. 
He complied with the contract, but the union breached 
it. * * * All the rights for which he seeks redress arose 
by virtue of the agreement of the parties. Smith’s 
action was therefore founded upon a contract in writing.” 

McDermott v. Morris Canal & Banking Co., supra, 
declares: “When a count in a declaration sets forth a 
cause of action arising out of a contract, and maintain- 
able only by referring to the contract as creating the 
right for violation of whigh the plaintiff complains, a 
recovery can be had only in an action on contract, and 
not in action for tort.” 

The language in Garber v. Whittaker, 36 Del. 272, 174 
A. 34, is: “Generally, where action is based entirely 
on breach of contract and not on violation of duty im- 
posed by law, action on the case will not lie, and suit 
must be brought in contract.” 

Federal Life Ins. Co. v. Maxam, 70 Ind. App. 266, 117 
N. E. 801, states the doctrine in this manner: “In a 
certain sense a wrong is involved in every breach of a 
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contract. But such wrong may be distinguished from 
the wrong which constitutes a tort. * * * In a suit for 
damages for the breach of a contract, the action arises 
out of the agreement of the parties, and is generally 
denominated an action ex contractu, whereas the right 
of action for a tort arises out of a breach of duty fixed 
by law, is independent of the will or agreement of the 
parties, and is usually denominated an action ex delicto. 
* * * The case at bar is founded on the breach of a con- 
tract and not upon the violation of any duty imposed 
by law independent of the contractual relations of the 
parties. It is an action ex contractu * * *.” 

In Louisville & Nashville R. R. Co. v. Spinks, 104 Ga. 
692, 30 S. E. 968, the court said: “Every person who 
makes a contract of any kind is, of course, under a 
duty of performing it; but it would never do to hold 
that every breach of a civil contract, though necessarily 
in a sense involving a breach of the duty thereby im- 
posed, would give rise to an action ex delicto. Judge 
Cooley says that at common law: ‘Breaches of con- 
tract were mere failures to perform agreements, and the 
actions for redress in the courts of law were actions on 
contracts, or actions ex contractu.’ * * * There was 
simply an executory agreement between the plaintiff 
and the defendant * * *. Assuming that the plaintiff 
performed his part of the agreement, the defendant’s 
refusal to comply with its obligations thereunder was 
like any other breach of an ordinary contract, involving 
no violation of a public duty or of a private duty re- 
sulting in any invasion of a vested right of the plaintiff 
in the premises. If the railroad company had owed him 
wages for work already done, a failure to pay the same 
would, of course, in a certain sense, be the breach of 
its duty to him; but at the same time, such failure 
would not constitute a tort. The breach of the contract 
now under consideration is of a similar nature and stands 
upon precisely the same legal footing. We are unable to 
see that the case has a single element of tort.” 
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In Nathan v. Locke, supra, the court observed that if 
a complaint states a cause of action in contract and it 
appears that this is the gravamen of the action, the 
nature of the action is not changed by the fact that 
there are also allegations in regard to tortious conduct 
on the part of the defendant and the court concluded: 
“* * * if there is no liability except that arising out of the 
breach of a purely contractual duty the action must be 
in contract and an action in tort cannot be maintained.” 

It is declared in Mulvey v. Staab & Co., 4 N. M. 172, 
12 P. 699: “Where the foundation of the action is a con- 
tract, in whatever way the declaration is framed, it is 
an action of assumpsit * * *. Here a contract is stated 
by way of inducement, and the true question is whether, 
if that were struck out, any ground of action would 
remain. There is no duty independently of the con- 
tract, and therefore it is an action of assumpsit. * * * 
An action on the case will not lie for the mere breach 
of a contract.” 

In Barrett v. New England Telephone & Telegraph 
Co., 80 N. H. 354, 117 A. 264, 23 A. L. R. 947, the court 
said: “The plaintiff's declaration sets out a contract 
with the defendant and alleges a negligent failure to 
perform the same. * * * The charge here is a negligent 
failure to perform a duty to render service. If the suit 
were between private parties, an action sounding in 
tort could not be maintained. It is not now necessary 
to go further than to hold that the fact that the de- 
fendant is engaged in the public service, does not make 
its mere failure to perform its duty to serve a wrong 
different in character from what it would be in the case of 
a private agreement.” See, also, In re Appeal Roadmix 
Constr. Corp., 143 Neb. 425, 9 N. W. 2d 741; Dixon v. 
Texas Co., supra; Southern Pacific R. R. Co. v. Gonzalez, 
supra; Walser v. Moran, 42 Nev. 111, 173 P. 1149, on 
rehearing, 180 P. 492; Gumaerd Lead & Zinc Co. v. 
Erie R. R. Co., 92 N. J. Law 216, 104 A. 134; Schneider 
v. Ft. Dearborn Casualty Underwriters, supra. 
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Appellants argue that if there has been negligence in 
the performance of a contract, an action in tort may be 
had because the injury in such an instance results not 
from a breach of contract but from negligence in the 
performance of it and that accompanying every contract 
is a common-law duty to perform the thing to be done 
with skill and in a workmanlike manner. 

Russell & Co. v. Polk County Abstract Co., 87 Iowa 
233, 54 N. W. 212, 43 Am. S. R. 381, referred to with ap- 
proval in McNeel v. State, supra, as supporting the 
view there expressed by this court, considered a state- 
ment from Addison on Torts, page 13, relied on by ap- 
pellant in that case to support its hypothesis that the 
action was in tort. The statement quoted and discussed 
was: “ ‘If a contract imposed a legal duty upon a per- 
son, the neglect of that duty is a tort founded on con- 
tract * * *”” The Iowa court said: ‘When the law 
imposes a duty from one person to another, independent 
of contract, the duty thus imposed is a legal one, one 
enjoined by the law. Its neglect is a tort. * * * It can 
not be said that the legal duty referred to means duties 
arising solely upon contract, for, if it does, then all duties 
in pursuance of contract are, within the meaning of 
the rule, legal duties, and, hence, a neglect to discharge 
them is a tort. This, followed to its legal conclusion, 
would make every breach of contract a tort. The duties 
arising upon contracts are, of course, legal duties, with- 
in the most comprehensive meaning of the term, but the 
sanction of the law making them so is invoked by the 
contract, and, hence, in an important and practical sense, 
we regard and express the obligations and duties thus 
arising between parties as contractual, and in that way 
distinguish them from other legal duties or obligations. 
The learned author was evidently preserving this dis- 
tinction. * * * In the case at bar the defendant, inde- 
pendent of the contract, owed no duty to the plaintiff. 
The neglected duty was one alone enjoined by contract. 
The failure to perform by the defendant was a failure 
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to discharge its agreement, which is solely a breach of 
contract. No refinement of reasoning can, or should, 
avoid the conclusion. The fact that the act is alleged 
as negligently done does not change the situation. It 
is an allegation only as to the manner of making the 
breach. The liability of the defendant company in no 
way depends on the fact of negligence.” 

In Federal Life Ins. Co. v. Maxam, supra, it is said: 
“In a suit for damages for the breach of a contract, 
the action arises out of the agreement of the parties, and 
is generally denominated an action ex contractu, but 
the right of action for a tort arises out of a breach of 
duty fixed by law, independent of the will or agreement 
of the parties, and is usually denominated an action ex 
delicto.” 

In Garber v. Whittaker, supra, it is stated: “As a gen- 
eral rule, it is equally clear, however, that where the 
action is based entirely on a breach of the terms of a 
contract between the parties, and not on a violation of 
some duty imposed by law, an action on the case will 
not lie, and the plaintiff must sue, if at all, in contract. 
* * * In other words, as was said in Diver v. Miller, 4 W. 
W. Harr. (34 Del.) 207, 148 A. 291, 293: ‘In order to 
constitute a tort there must always be a violation of 
some duty owed to the plaintiff; but generally speaking 
such a duty must arise by operation of law and not by 
the mere agreement of the parties.’ ” 

In Louisville & Nashville R. R. Co. v. Spinks, supra, 
the court remarked on this subject: “Every person who 
makes a contract of any kind is, of course, under a 
duty of performing it; but it would never do to hold 
that every breach of a civil contract, though necessarily 
in a sense involving a breach of the duty thereby im- 
posed, would give rise to an action ex delicto.” 

In Pecos & N. T. Ry. Co. v. Amarillo St. Ry. Co. (Tex. 
Civ. App.), 171 S. W. 1103, it is said: “A cause of ac- 
tion arising from breach of a promise is an ‘action ex 
contractu,’ and when a duty, for the breach of which 
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an action is brought, would not be implied by law by 
reason of the relation of the parties and depends solely 
upon the fact that it has been expressly stipulated for, 
’ the remedy is in contract and not in tort; but a cause 
of.action arising from a breach of duty growing out of 
the contract is in form an ‘action ex delicto.’ ” 

The court said in Walser v. Moran, supra: ‘Where 
the law imposes a duty arising from the relation rather 
than the contract, and there is a breach of duty, the 
aggrieved party may sue in trespass on the case, but 
if there be no legal duty, except arising from the contract, 
there can be no election, and the party must rely upon 
the agreement alone * * *.” 

Schneider v. Ft. Dearborn Casualty Underwriters, 
supra, states: “This general rule is recognized in the 
case of Nevin v. Pullman Palace Car Co., 106 IL. 222, 
223, where it is held that the general principle is, that 
where the duty for the breach of which the action is 
brought would not be implied by law by reason of the 
relation of the parties, whether such relation arose out 
of the contract or not, and its existence depends solely 
upon the fact that it has been expressly stipulated 
for, the remedy is in contract and not in tort.” 

This subject is discussed in Rich v. New York Cent. 
& Hud. Riv. R. R. Co., 87 N. Y. 382, in this manner: 
“Ordinarily, the essence of a tort consists in the viola- 
tion of some duty due to an individual, which duty is 
a thing different from the mere contract obligation. 
When such duty grows out of relations of trust and con- 
fidence, as that of the agent to his principal or the law- 
yer to his client, the ground of the duty is apparent, 
and the tort is, in general, easily separable from the 
mere breach of contract. * * * It rests upon the idea 
that unless a contract creates a relation, out of which 
relation springs a duty, independent of the mere con- 
tract obligation, though there may be a breach of the 
contract, there is no tort, since there is no duty to be 
violated. * * * But such legal duty may arise, not merely 
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out of certain relations of trust and confidence, inherent 
in the nature of the contract itself, * * * but may spring 
from extraneous circumstances, not constituting ele- 
ments of the contract as such * * *. Whatever its origin, 
such legal duty is uniformly recognized, and has been 
constantly applied as the foundation of actions for 
wrongs; and it rests upon and grows out of the relations 
which men bear to each other in the framework of or- 
ganized society. It is then doubtless true, that a mere 
contract obligation may establish no relation out of 
which a separate or specific legal duty arises, and yet 
extraneous circumstances and conditions, in connection 
with it, may establish such a relation as to make its per- 
formance a legal duty, and its omission a wrong to be 
redressed.” 

There is no foundation in the circumstances of this 
case as made by the petition for the argument of ap- 
pellants in this regard. Likewise, there is no basis 
for an action by appellants against the contractor for 
a tort. The present action against it is on contract for 
damages for a breach of the construction contract. 

The petition does not assert that the architects are 
liable to appellants because of the contract to construct 
the building, entered into by the contractor. The archi- 
tects are strangers to it. Likewise, there is no claim in 
the petition that the contractor has any responsibility 
to appellants because of their transaction with the archi- 
tects concerning supervision of the construction of the 
building. The contractor is a stranger to it. There is 
no similarity between the principles of law applicable 
to the relationship of owner and architect and the prin- 
ciples of law governing the relationship of owner and 
contractor. An architect is generally an agent of the 
owner. A contractor is an independent contractor in 
relation to the owner. The contractor was responsible 
for the erection of the building in harmony with his 
contract and the plans and specifications as the archi- 
tects interpreted them and as they directed the con- 
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tractor. There was no area of common interest, com- 
mon duty, or common benefit of the architects and 
contractor. The interest of the contractor was adverse 
to that of the architects. The function and responsibility 
of each were separate. They had neither a joint nor 
common liability or interest. It is the doctrine of this 
jurisdiction that causes of action involving different de- 
fendants cannot be joined unless each cause affects 
them all and they have a joint or common liability or in- 
terest. Separate causes against different defendants can- 
not lawfully be joined. § 25-702, R. R. S. 1943; Barry 
v. Wachosky, 57 Neb. 534, 77 N. W. 1080; Radcliffe v. 
Lavery, 100 Neb. 31, 158 N. W. 387; Drainage District 
v. O’Neill, 109 Neb. 552, 191 N. W. 685; Sickler v. City of 
Broken Bow, 143 Neb. 542, 10 N. W. 2d 462; Brchan 
v. The Crete Mills, 155 Neb. 505, 52 N. W. 2d 333. 
There was a defect of parties defendant. The trial 
court properly sustained the demurrers and dismissed 
the case. The judgment should be and it is affirmed. 
AFFIRMED. 
YEAGER, J., participating on briefs. 
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Pueppka v. Iowa Mutual Ins. Co. 


165 Neb. 781, 87 N. W. 2d 410, for original opinion. Costs 
retaxed and motion for rehearing overruled. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, and Frank E. Piccolo, Jr., for appellant. 


Crosby, Crosby & Nielsen, Halligan & Mullikin, 
Maupin, Dent, Kay & Satterfield, and William E. Mor- 
row, Jr., for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaucu, JJ. 


CaRTER, J. 

Subsequent to the filing of the former opinion in 
this case, Pueppka v. Iowa Mutual Ins. Co., 165 Neb. 
781, 87 N. W. 2d 410, appellees filed a motion for a re- 
hearing. In addition thereto a plain error in the assess- 
ment of costs, which was not assigned, has been noted 
as authorized by Rule 8 a 2(4) of the rules of this court. 
An opinion is deemed necessary to dispose of the ques- 
tion raised. 

The record shows that the amount charged for the 
preparation of the bill of exceptions was $930. This item 
is chargeable as costs to the unsuccessful party. The 
five volumes of the bill of exceptions contain 1,429 pages 
of evidence. The bill of exceptions contains 269,819 
words by actual count. The amount to be charged for 
the preparation of the bill is fixed by section 24-342, 
R. R. S. 1943, the pertinent part of which provides: 
“Tt shall be the duty of such reporter to furnish on the 
application of the county attorney, or any party to a 
suit in which a stenographic report of the proceedings 
has been made, a transcribed copy of the proceedings 
so recorded, or any part thereof. The reporter shall be 
entitled to receive in addition to his salary, a fee of 
fifteen cents per hundred words, to be paid by the party 
requesting the same; * * *.” On the basis of this pro- 
vision of the statute, the proper charge for the bill of 
exceptions in the instant case is $404.85. The over- 
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charge for the preparation of the bill of exceptions is 
$525.15. 

The bill was properly prepared and it includes no 
material not proper to be included in it. There is no 
question of opinion or judgment involved. It is purely 
a matter of calculation in accordance with the cited 
statutory provision. The cost of preparation of a bill 
of exceptions is controlled by section 24-342, R. R. S. 
1943, as this court has previously held. Barton v. 
Barton, 126 Neb. 835, 254 N. W. 561. 

It is the function of courts to handle litigation ex- 
peditiously and at a minimum cost. The fixing of fees 
and charges for the services of administrative officers 
of the court is a legislative matter. If the charges fixed 
by the statute are deemed inadequate, the remedy is 
an appeal to the Legislature and not by the overcharge 
of litigants. It is the duty of courts to see that its ad- 
ministrative officers adhere to statutory provisions as 
to fees and charges which are to be taxed as costs. 

The cost of preparation of the bill of exceptions in 
the instant case is hereby fixed at $404.85, and the dis- 
trict court is directed to retax the cost of preparation of 
the bill of exceptions in that amount. 

We hereby promulgate a rule of court with reference 
to bills of exceptions, effective on the filing date of 
this opinion, as follows: The certificate of the official 
court reporter shall include a statement of the cost 
of the bill of exceptions and an averment that such 
amount is one permitted to be charged by section 24-342, 
R. R. 5S. 1948. 

The former opinion of the court has been reexamined 
in the light of the objections thereto raised by the mo- 
tion for a rehearing. We find no material error in the 
statement of the facts of the case or in the principles of 
law applicable thereto. The motion for a rehearing is 
therefore overruled. 

CosTS RETAXED AND MOTION FOR 
REHEARING OVERRULED. 
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M. J. O'Hara anp R. J. O'Hara, DOING BUSINESS AS 
O’Hara PLUMBING COMPANY, A COPARTNERSHIP, APPELLEE, 
v. FREDERICKSON BUILDING CORPORATION ET AL., 
APPELLANTS, CENTRAL SURETY AND INSURANCE 


CORPORATION, APPELLEE. 
88 N. W. 2d 643 


Filed March 14, 1958. No. 34274. 


1. Appearances. Jf a defendant invokes the judgment of the 
court in any manner upon any question, except that of the 
power of the court to hear and decide the controversy, his 
appearance is general. 

Where a defendant files a cross-petition asking for 
affirmative relief, it constitutes a general appearance and gives 
the court jurisdiction of the person of the cross-petitioner. 

8. Contracts: Damages. A party who claims to have been dam- 
aged by a breach of a contract is required to prove the amount 
of his damage when that is an issue. 

A party who claims to have been damaged by 
a breach of a contract is required to prove that the person 
sought to be charged is liable therefor when that is an issue. 

5. Appeal and Error. A party who claims error in a proceeding 
is required to point out the factual and legal basis that shows 
error. 

6. Damages. The general rule is that damages, to be recoverable, 
must be direct and certain. 

Damages which are uncertain, contingent, conjectural, 

or speculative, cannot be made the basis of a recovery, whether 

applied to the existence, nature, or proximate cause thereof. 


APPEAL from the district court for Hall County: Ernest 
G. Krocer, JupcE. Affirmed. 


Robert Lloyd Jeffrey, for appellants. 
Kelly & Kelly, for appellee O’Hara. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and Bos.LauaHu, JJ. 


Simmons, C. J. 

This is an appeal from a judgment for the plaintiff 
in a law action. 

The plaintiff is a copartnership, and will hereinafter 
be referred to as plaintiff. 
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The defendant Frederickson Building Corporation will 
be hereinafter referred to as Frederickson, when re- 
quired. The defendant Peerless Casualty Company, a 
corporation, will be hereinafter referred to as Peerless, 
when required. Jointly Frederickson and Peerless will 
be referred to as defendants, when required. Peerless is 
joined as surety of performance of Frederickson of a 
contract between plaintiff and Frederickson. During 
the proceedings Central Surety and Insurance Corpora- 
tion was impleaded. It will be hereinafter referred 
to as Central. 

Defendants’ first two assignments of error go to the 
refusal of the trial court to sustain their special ap- 
pearance. Frederickson was served with process in 
Platte County. As to Peerless, service was made on 
the Secretary of State under the provisions of section 
21-1201, R. R. S. 1943. Frederickson appeared specially 
and objected to the jurisdiction of the court over its 
person for the reason that it had its residence and prin- 
cipal place of business in a county other than Hall 
where the suit was brought. Peerless appeared spe- 
cially and objected to the jurisdiction of the court over 
its person for the reason that it is a nonresident cor- 
poration and that there was no proper joinder in that 
there was no service upon a resident defendant in Hall 
County. 

The trial court overruled the special appearances. 

Thereupon the defendants, asserting a reservation of 
their special appearances, moved that the petition of 
plaintiff be made more definite and certain. This mo- 
tion was overruled. 

Defendants, asserting a reservation of the special ap- 
pearances, then demurred. No ruling appears thereon. 
Defendants, asserting a reservation of the special appear- 
ances, then answered denying generally. 

Defendants then asserting a reservation of their spe- 
cial appearances moved for an order making Central a 
party on the ground that it was the surety on the con- 
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tract between plaintiff and Frederickson. They moved 
for service upon Central and asked leave to file amended 
answer and cross-petition against Central and plain- 
tiff, asserting that they had affirmative defenses and 
causes of action against plaintiff and Central. 

The motion was sustained. 

Defendants, asserting a reservation of their special 
appearances, filed an amended answer and cross-petition 
against plaintiff and Central in which they sought a 
dismissal of plaintiff’s petition and a judgment for Fred- 
erickson against plaintiff and Central. 

Plaintiff and Central filed a reply and answer deny- 
ing generally. 

On these issues the matter went to trial. 

We need not discuss the theories upon which defend- 
ants rested their special appearances. 

It has long been the rule that if a defendant invokes 
the judgment of the court in any manner upon any 
question, except that of the power of the court to hear 
and decide the controversy, his appearance is general. 
Bankers Life Ins. Co. v. Robbins, 59 Neb. 170, 80 N. 
W. 484. 

Making specific application of this rule, we have held 
that where a defendant files a cross-petition asking for 
affirmative relief, it constitutes a general appearance 
and gives the court jurisdiction of the person of the 
cross-petitioner. Linton v. Heye, 69 Neb. 450, 95 N. 
W. 1040, 111 Am. S. R. 556; Edgar v. Anthes, 109 Neb. 
546, 191 N. W. 682; Pollard v. Larson, 115 Neb. 136, 
211 N. W. 998. 

The defendants’ assignment is not sustained. 

This brings us to the assignments of error which in- 
volve the merits of the causes. 

Plaintiff sought judgment on two causes of action. 
The first was for the balance due on a contract whereby 
plaintiff agreed to furnish material and labor on a con- 
tract to install plumbing. The balance alleged to be 
due was $27,290. The second cause of action was for 
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extras furnished in connection with the contract in the 
sum of $915.95. 

Defendants by answer denied generally. 

By cross-petition defendants sought judgment against 
plaintiff and Central in the sum of $106,789.65. This in 
turn was divided into two classifications: The claim 
in the amount of $103,914.10 consisted of 11 items of 
damage allegedly suffered by Frederickson in connec- 
tion with plaintiff’s performance of the contract. The 
second classification was for items of material and labor 
. furnished plaintiff by Frederickson for which credit 
was not given. The amount here claimed was $2,875.55. 

The issues were tried to the court, a jury being 
waived. 

The trial court in its judgment allowed recovery by 
plaintiff on substantially its entire claim in its two causes 
of action. The judgment for plaintiff was for $24,- 
238.14, with interest. The amount of that allowance 
is not questioned here. The court further allowed 
Frederickson credit for the amounts claimed by it as 
damages in items 1 and 3 of its first classification and 
the amount claimed by it for material and labor fur- 
nished in the second classification. Those allowances 
are not in dispute here. 

The issue involved in the appeal here goes to the denial 
of the court of items 2, 4, 5, 6, 7, 8, 9, 10, and 11, 
claimed by Frederickson as damages. 

Defendants here offer 22 assignments of error. We 
have determined the first two above. 

The next 18 assignments charge error in overruling 
a motion for a new trial; irregularities preventing a 
fair trial; abuse of discretion; the judgment is contrary 
to law and contrary to the preponderance of the evi- 
dence; errors of law occurring at the trial; error in the 
exclusion of evidence in support of three items of alleged 
damages; error in failing to award damages to the full 
extent thereof; error in plaintiff offering evidence of 
negotiations concerning settlement; and error in fail- 
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ing to find for the defendants on each of 9 items of 
damages set out in their cross-petition. 

Defendants elect to argue these assignments together 
—and do so. 

Frederickson was the prime contractor with the 
United States government on this project. There was 
a clause in that contract providing for liquidated dam- 
ages of $100 a day for delay in performance. Under 
this clause the United States government withheld pay- 
ments of $9,300 for a time. Frederickson and plaintiff 
had a like clause in their contract. Under it Frederick- 
son withheld $7,900 for 79 days’ delay allegedly due to 
plaintiff’s failure to perform as agreed. After a few 
weeks the United States government waived the liqui- 
dated damages and paid the $9,300 to Frederickson. 
Frederickson then credited the plaintiff with the $7,900 
charged to it. 

Defendants then spend the major part of their argu- 
ment on the legal proposition that stipulated damages 
having been waived they had the right to recover ac- 
tual damages. 

Plaintiff by argument contends that the liquidated 
damage clause controls and, liquidated damages having 
been waived, defendants can collect no damages by rea- 
son of failure to complete the contract on time, and 
that in any event damages cannot be allowed which 
are uncertain, conjectural, or speculative. 

Defendants then spend two pages of their brief re- 
citing alleged facts of the nine items as set out in their 
cross-petition. With one exception, there is no reference 
to sustaining testimony as required by our rules 8a2(6), 
8a2(7), and 8a3(3). 

Nevertheless we have read the entire testimony cov- 
ering 4 days of trial. We have found evidence that ap- 
parently relates to various items of the claimed dam- 
ages. With few exceptions no reference was made to 
the item number in the testimony so as to connect 
the testimony with the claim. In some instances there 
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is a failure to prove an essential element necessary to 
the calculation of damages; in some instances there 
is a failure of proof showing plaintiff’s liability in the 
event damage followed; in at least one instance we 
found no reference to one of the items of claimed dam- 
age; and in at least three instances we found neither 
facts nor law to sustain the claims. 

We agree with defendants in the rule stated from Lee 
v. Carroll Normal School Co., 1 Neb. (Unoff.) 681, 
96 N. W. 65, that a party who claims to have been dam- 
aged by a breach of a contract is required to prove the 
amount of his damage when that is an issue, It was 
an issue here. 

It is axiomatic that a party who claims to have been 
damaged by a breach of a contract is required to prove 
that the person sought to be charged is liable therefor, 
when that is an issue. It was an issue here. 

It is also axiomatic that a party who claims error in 
a proceeding is required to point out the factual and 
legal basis that shows error. Here defendants do not 
do so. Our research does not disclose error. 

Defendants say that it is difficult to understand why 
the court found for it on items 1 and 3 and failed to 
do so on items 2, 4, 5, 6, 7, and 8. Without designating 
it by item number, defendants here “for example” dis- 
cuss item 2. This is for graveling roads to make them 
usable during the winter months. Here the liability of 
plaintiff is assumed. The claim is for 11,800 square 
yards of gravel, requiring 980 cubic yards of gravel 
delivered and spread at $2.15 per cubic yard. The sum 
claimed is calculated on 980 cubic yards at $2.15 per 
cubic yard. 

Frederickson’s principal officer and witness testified 
that he did not know how much gravel was used and 
that he did not recall the exact cubic yardage, but that 
they covered between 11,000 and 12,000 yards. The 
theory of defendants was that this was necessary because 
of the delay in paving, yet Frederickson testified that 
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they spread gravel over all the roads and loading aprons. 
There was no attempt to limit the items in the testimony 
to those areas where plaintiff was alleged to have some 
liability. 

The task of defendants here is not to understand 
why the court found against them on the items named, 
but to demonstrate why the court should have found 
for them. That they have not done. 

Defendants make brief argument as to certain items, 
to wit, 9, 10, and 11. Item 9 is a claim for damages in 
the sum of $1,180 because the paving contractor could 
not commence work in the fall of 1952 and the work was 
done in the spring of 1953 at an increased cost of 10 
cents per square yard, being the difference in cost of 
$2.15 per square yard and $2.25 per square yard. There 
is ample evidence in the record to sustain the conclusion 
that the weather became too cold in the fall and winter 
of 1952 to permit paving, during the time that plaintiff 
was not in default of the performance of its contract. 
The evidence with reference to the $2.15 per square 
yard figure is that in the fall of 1952 a paving con- 
tractor got in touch with Frederickson and offered to 
do the paving for $2.15 per yard but that a contract was 
not made until 1953. The trial court pointed out this 
deficit in the evidence in this regard to the defend- 
ants. Although considerable evidence was received 
thereafter we find no further reference to the matter. 

Defendants do not undertake to point out here on 
what basis plaintiff would be liable for the damage in 
any event. 

Item 10 was a claim for $2,917.44 for interest on the 
liquidated damages and other retainages withheld by 
the United States, and collection expense and attor- 
neys’ fees in the sum of $667.87. As to the last item 
we find no evidence whatever. 

As to the interest item, Frederickson offered its cal- 
culation known as exhibit No. 22. This shows that the 
liquidated damages were withheld at the rate of $100 
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a day beginning on December 11, 1952, continuing for 
93 days; and that on May 5, 1954, Frederickson was paid 
the sum of $9,300. Defendants calculate interest on that 
sum for that period at 6 percent to be $853.05. - 

We are unable to calculate the interest so as to reach 
that sum. 

Defendants then calculated 6 percent interest on 
“other than Liquidated Damages deduction” and reached 
a total in this category of $2,064.39. There is no show- 
ing as to what this involves and any possible liability of 
plaintiff to pay it. Defendants, without citation to the 
record, tell us in their brief that the total of $2,917.44 
is the amount of interest which Frederickson was ob- 
liged to pay to its bank. Again we find no evidence 
of that in the record and no showing of any legal basis 
upon which to base a liability of the plaintiff. 

Item 11 is for the “Loss of normal profit” on the con- 
tract alleged to have been caused by plaintiff’s negligence 
and delay in performance in the sum of $68,832.95. 

To sustain this item Frederickson offered an analysis 
of its gross profits on contracts for 5 years and on two 
other contracts with the United States. On one of these 
latter contracts it made a gross profit of 13.255 percent. 
It calculated 13.255 percent of $519,297.69 listed as the 
“gross sales” in this contract and arrived at the amount 
of $68,832.95 as its loss of profit on this contract. It 
showed no loss otherwise. It appears to be Frederickson’s 
theory that because it made gross profits on its other 
contracts, it should have done so on this one and that 
plaintiff is obligated to make up the alleged loss. De- 
fendants advise us that the trial court “had difficulty 
in understanding” this exhibit. We have the thought 
that the trial court understood the exhibit but had diffi- 
culty in understanding upon what possible theory it could 
be used as the foundation proof for the damages 
claimed. We are of like mind. 

In Ballmer v. Smith, 158 Neb. 495, 63 N. W. 2d 862, 
we restated the rule that: The general rule is that 
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damages, to be recoverable, must be direct and certain. 

Stated otherwise, the rule is that damages which are 
uncertain, contingent, conjectural, or speculative, can- 
not be made the basis of a recovery, whether applied to 
the existence, nature, or proximate cause thereof. Bit- 
Jer v. Terri Lee, Inc., 163 Neb. 833, 81 N. W. 2d 318. 

Those rules control here. 

Finally defendants by two assignments of error assert 
bias of the trial court, a misconception and a narrow 
view of the issues and of rulings on the admission of 
evidence, and other matters of like nature. Perhaps 
the approach of defendants to those assignments of error 
is best illustrated by the assertion in the brief that the 
case was being tried 4 years after the events being in- 
quired into had taken place; that its burden of proof 
“was a heavy one”; and that Frederickson should have 
had a wider latitude in the presentation of its case “quite 
apart from the fact that a foreign insurance company 
and a non-resident contractor were the defendants 
against a local subcontractor.” 

The record of this case is that of a patient trial judge 
carefully granting to all the parties a full and fair hear- 
ing on the issues presented by them according to the 
established rules of procedure and evidence. We find 
no basis for a charge of bias or prejudice or prejudi- 
cial result in the trial of the case. 

The oblique inference of improper motives on the 
part of the trial judge is without merit. 

The judgment of the trial court is affirmed. 

AFFIRMED. 

YEAGER, J., participating on briefs. 
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JAMES ROBERT BROWN, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
88 N. W. 2d 775 
Filed March 14, 1958. No. 34290. 


1. Escape: Criminal Law. Record examined. The facts proven 
establish the commission of an offense under section 28-736, 
R. R. S. 1948. 


Section 28-731, R. R. S. 1948, does not apply 
to those cases where no escape is actually made. 


Error to the district court for Douglas County: JAMES 
T. ENGLISH, JupcE. Affirmed. 


Raymond T. Coffey and T. Victor Jorgensen, for plain- 
tiff in error. 


Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaucu, JJ. 


Srmumons, C. J. 

Plaintiff in error, hereinafter called the defendant, 
was convicted under the provisions of section 28-736, 
R. R. S. 1943, by a verdict of a jury of attempting to 
escape legal custody. He brings error here. His as- 
signments are that the court erred in not sustaining his 
motion for a directed verdict and in the giving of one 
instruction to the jury. 

We affirm the judgment of the trial court. 


Defendant was involved in a disturbance in an apart- 
ment house in Omaha on March 25, 1956. Property was 
damaged and glass was broken. Defendant was taken 
to a hospital where stitches were put in a cut in his 
arm. He was then taken to the police station and later 
into municipal court. It was there determined that he 
should be delivered to the juvenile authorities. He 
with his attorney and mother then went to the office 
of the probation officer. There an informal conference 
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was held. It was decided that defendant should be 
allowed to go to his doctor to have stitches removed 
from his arm and should then return to custody to be 
held until investigation disclosed what should be done. 
That was done. He returned, and on April 3, 1956, 
was placed in custody in the juvenile ward in the jail 
of the courthouse, that being a place provided by the 
county authorities for that purpose. He was placed 
there under the direction of the probation officer as a 
juvenile delinquent. 

On April 5, 1956, the probation officer filed a petition, 
sworn to on information and belief, that on January 30, 
1953, a petition had been filed alleging that defendant 
was a delinquent child in that he “with another unlaw- 
fully took a car”; that a hearing was had on said peti- 
tion and it was determined that the charges of delin- 
quency were true; and that defendant was placed on 
probation. It was further alleged that in violation of 
the terms of his probation he was, in July 1955, involved 
in assault on several persons. It then alleged that de- 
fendant continued to be delinquent both because of the 
event in the apartment house and general allegations 
of waywardness. On the same day a praecipe for a 
summons was filed. 

Late that afternoon at 5:45 p.m., defendant and an- 
other inmate of the juvenile ward assaulted the matron, 
threw her to the floor, took the keys from her, and at- 
tempted to open the doors not only to the enclosure 
where they were, but to the cells in another ward hous- 
ing adult prisoners, one of whom was known to de- 
fendant. 

The attempted escape was prevented by the arrival 
of two officers. Defendant was then charged with an 
offense under the provisions of section 28-736, R. R. S. 
1943, which is in part: “If any person * * * in legal 
custody, or confined in any jail, either awaiting trial 
on any complaint lodged against him, or upon convic- 
tion for any offense, shall break such custody and es- 
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eape therefrom, or attempt to do so, he shall, upon 
conviction thereof, be fined not more than five hundred 
dollars, or be punished by confinement in the peniten- 
tiary for a period of not less than one year nor more 
than ten years.” 

Defendant raises a number of contentions under his 
assignment that a directed verdict for the defendant 
should have been had on his motion. 

The first contention here is that it must be shown 
that he be in “legal custody’ as required by section 28- 
736, R. R. S. 1948; that the evidence shows his confine- 
ment to be illegal; and that, therefore, he had a right 
to escape. Defendant’s theory seems to be that when 
placed in the juvenile ward it was only on the direction 
of the juvenile officer. We need not debate that conten- 
tion. It is clear that when the attempt to escape was 
made a complaint had been filed against him under the 
provisions of section 43-205, R. R. S. 19438. Defendant 
was obviously in legal custody sufficient to authorize 
his detention, subject always to challenge in the methods 
provided by law. We find no merit in the contentions 
of defendant. See Stinehagen v. Olson, 145 Neb. 653, 
17 N. W. 2d 674. 

Defendant’s next contention is that he was not “await- 
ing trial on any complaint lodged against him.” Quite 
clearly a “petition” had been filed against him that 
meets the requirements of section 43-205, R. R. S. 1943. 
A praecipe for summons had been issued therein fixing 
the time of the hearing and requiring the attendance 
of the mother and the complaining witness. The fact 
that the complaint was denominated a petition is of 
no importance. In fact in Laurie v. State, 108 Neb. 
239, 188 N. W. 110, the terms “petition” and “complaint” 
are used interchangeably. Section 43-207, R. R. S. 
1943, denominates the hearing on the complaint to be 
a trial. We find no merit to the contention. 

Section 28-736, R. R. S. 1943, was reenacted in 1951. 
Laws 1951, c. 81, § 1, p. 243. Defendant contends that 
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if his confinement came within the purview of section 
28-736, R. R. S. 1943, then it is unconstitutional as an 
amendment of the Juvenile Court Act without reference 
thereto in the title or body of the act. He cites no au- 
thorities or reasons for the contention. It is without 
merit. The detention of the defendant awaiting hear- 
ing on the juvenile delinquency complaint set up the 
factual condition that made the attempt to escape cus- 
tody an offense. 

This brings us to the alleged error in the instruction. 

The State’s evidence was that the defendant was the 
principal actor in the assault on the matron and the 
attempt to escape. The defendant testified that the 
other juvenile assaulted the matron, threw her to the 
floor, and held her there; and that all he did was take 
the keys by direction and undertake to unlock the 
doors. 

Under these circumstances the trial court gave an 
instruction under the provisions of section 28-201, R. 
R. S. 1943, which was as follows: “You are further 
instructed that the Criminal Code of the State of Ne- 
braska provides: ‘Whoever aid (sic), abets, or procures 
another to commit any offense, may be prosecuted and 
punished as if he were the principal offender.’ 

“In this connection, you are instructed that evidence 
has been offered tending to establish the guilt of the 
defendant by reason of being an abettor, accessory, and 
accomplice.” 

The court then defined accessory, abettor, and ac- 
complice. 

Defendant does not contend that he was improperly 
charged under the provisions of section 28-736, R. R. S. 
1943. Rather he contends that section 28-731, R. R. S. 
1943, is the applicable special statute that covers the 
offense of assisting a prisoner to escape. Section 28- 
731, R. R. S. 1943, provides: “If any person shall aid 
or assist or attempt to aid or assist any prisoner, con- 
fined in any jail or other place of confinement, charged 


VoL. 166] JANUARY TERM, 1958 219 
Frankel v. Pitlor 


with, or convicted of any offense against the laws of 
this state, or against the laws of any other state or ter- 
ritory of the United States, to make his or her escape 
from such jail or place of confinement, every person so 
offending shall be fined not more than five hundred 
dollars or be imprisoned in the jail of the county not 
exceeding six months, or both, at the discretion of the 
court.” 

We need point out only one of several patent reasons 
why section 28-731, R. R. S. 1943, has no application to 
the fact situation here. It provides punitive sanctions 
for assisting any prisoner “to make his or her escape.” 
Prior to 1915 this provision had the qualifying clause 
“although no escape be actually made.” § 8747, Rev. 
St. 1913. In 1915 by amendment, the qualifying clause 
was deleted from the act. Laws 1915, c. 160, § 1, p. 331. 
At the same time section 28-732, R. R. S. 1943, was 
amended in other particulars, but the clause “whether 
such escape be effected or attempted or not” was not 
deleted from the prior act. § 8748, Rev. St. 1913. 

Under these circumstances it is patent that section 
28-731, R. R. S. 1943, does not apply to those cases where 
no escape is actually made. It follows that the assign- 
ment is without merit. 

The judgment of the trial court is affirmed. 

AFFIRMED. 

YEAGER, J., participating on briefs. 


Rose S. FRANKEL, DOING BUSINESS AS HARRY A. FRANKEL 
CoMPANY, APPELLANT, Vv, NATHAN PITLOR ET AL., 
APPELLEES. 

88 N. W. 2d 770 
Filed March 14, 1958. No. 34298. 


1. Appeal and Error. In an action at law where a jury has been 
waived, it is not the province of this court to resolve conflicts 
in the evidence. If there is conflict in the evidence this court 
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will presume that controverted facts were decided by the trial 
court in favor of the successful party and the findings will not 
be disturbed unless clearly wrong. 

2. Landlord and Tenant. A printed provision in a lease providing 
for its termination at the end of any calendar month after 6 
months’ notice is not defeated by the typewritten provision of the 
lease fixing the term of the lease at 1 year when such provisions 
are not ambiguous or inconsistent. 

3. Customs and Usages: Contracts. A local usage is binding only 
upon persons who have knowledge of it and those who, because 
of the circumstances of the case, ought to have known of it. 
To be regarded as a part of a contract a usage must be actually 
or constructively known and must be consistent with the contract. 


APPEAL from the district court for Douglas County: 
L. Ross NEwKIRK, Jupce. Affirmed. 


Edward Shafton and Smith & Smith, for appellant. 
Irvin C. Levin and Jerry M. Gitnick, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaueu, JJ. 


CarTER, J. 

In this action plaintiff seeks to recover a judgment 
on a contract for a real estate commission. Defendants 
alleged that plaintiff failed to find a purchaser who un- 
conditionally accepted the offer to sell, contained in 
the listing agreement. A jury was waived. The trial 
court found for the defendants, and plaintiff appealed. 

On August 12, 1955, the defendants entered into a 
listing agreement with the plaintiff, a licensed real estate 
broker in the city of Omaha. The agreement provided 
in substance that plaintiff was authorized exclusively 
to sell the property described therein for the sum of 
$35,000. For her services the agreement provided that 
defendants would pay a 5 percent commission. As a 
part of the listing agreement it was agreed that “the 
buyer will lease the above property to you for at least 
one year, from the date of sale for the rental of Two 
hundred & twenty-five ($225.00) per month.” 
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On September 8, 1955, plaintiff procured a purchaser 
of the property for the agreed price of $35,000. The 
purchase agreement tendered to the defendants contained 
the following provision: ‘Upon transfer of title, it is 
specifically understood that purchaser will lease the 
above premises to the seller for a period of one year 
from date of closing at the rate of Two Hundred Twenty- 
five ($225.00) Dollars per month, payable monthly in 
advance. Lease to be written on accepted forms used 
by the Omaha Real Estate Board.” 

The defendants refused to sign the purchase agree- 
ment because of provisions in the accepted form of lease 
used by the Omaha Real Estate Board, which they as- 
serted were contrary to the listing agreement. A copy 
of the real estate board lease was received in evidence. 
The parts to which objection was made were those pro- 
viding for the termination of the lease at the end of any 
calendar month on 6 months’ notice, the part dealing with 
maintenance and repair by the lessee, and the part pro- 
viding for a lien upon the personal property of the 
lessee for any amount owing the lessor under the terms 
of the lease. The purchaser refused to remove the pro- 
vision requiring that the lease be on the form used by 
the real estate board. Defendants refused to sign the 
purchase agreement. Plaintiff now contends that the 
purchase agreement was in compliance with the listing 
agreement, that she has fulfilled the agreement on her 
part, and that she is entitled to the real estate commis- 
sion from the defendants. 

This being a law action in which a jury was waived, 
the findings of the court have the effect of a verdict of 
a jury and will not be disturbed unless clearly wrong. 
In such a case it is not within the province of this court 
to resolve conflicts or to weigh evidence. If there is 
conflict in the evidence, this court in reviewing the 
judgment rendered will presume that controverted facts 
were decided by the trial court in favor of the successful 
party. We necessarily conclude that the conflicts in 
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the oral testimony offered at the trial must be resolved 
in favor of the defendants. Ord v. Benson, 163 Neb. 
367, 79 N. W. 2d 713; Wallace v. Insurance Co. of North 
America, 162 Neb. 172, 75 N. W. 2d 549. 

It is contended by the plaintiff that as the provi- 
sion in the purchase agreement providing for the lease 
of the property to the defendants for 1 year was typed 
into the purchase agreement and the termination clause 
of the proposed lease appears in printed form, the for- 
mer prevails over the latter. The rule that the typed 
portion is controlling over the printed part applies where 
ambiguity or inconsistency exists. The two provisions 
here in question are neither ambiguous nor inconsistent. 
In Pearson v. Howell, 184 Iowa 990, 169 N. W. 368, the 
court in discussing similar provisions in a lease said: 
“Appellant contends that the typewritten provision is 
inconsistent with the paragraph of the lease reserving 
the right to sell the premises and terminate the lease, 
and definitely fixes the term thereof; and that it was 
the understanding and intention of the parties that the 
printed clause should be disregarded. To be incon- 
sistent, different provisions of the lease must, directly 
or impliedly, relate to the same thing. If effect is given 
to the printed clause, it must be construed as reserv- 
ing to the defendant the right to sell the building and 
terminate the lease upon 30 days’ notice. If, however, 
the typewritten clause is construed as fixing a certain 
and definite term for one year, to be extended for four 
years at the option of plaintiff, thereby actually or im- 
pliedly destroying the effect of the reserved right to 
sell, then plaintiff’s contention is right, and defendants 
should be permanently enjoined from interfering with 
or molesting him in the occupancy and use of the build- 
ing. The two clauses in the lease are not, however, in- 
consistent. * * * Each separate provision of the con- 
tract must be given effect, if possible. Unaided by ex- 
trinsic evidence, the court would be required to con- 
strue the typewritten provision as fixing a definite term, 
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subject, however, to be defeated by the other provision 
of the lease. The two provisions are not necessarily in- 
consistent, and, therefore, the former does not neces- 
sarily control] the latter.” See, also, Papulias v. Wirtz, 
331 Ill. App. 376, 73 N. E. 2d 122. 

The defendant Nathan Pitlor was engaged in the 
plumbing business. His place of business was located 
on the property described in the listing agreement. 
He made it clear that he had to have possession for at 
least a year after a sale of the real estate in order to 
dispose of the business. It was so stipulated in the 
listing agreement. He refused to sign a purchase agree- 
ment providing for a lease back to him which was sub- 
ject to termination on 6 months’ notice. Since the pur- 
chase agreement provided for a lease that could be 
terminated at the end of any calendar month after 6 
months’ notice, he could properly assert that the pur- 
chase agreement was not an unconditional acceptance 
of his offer to sell, as set forth in the listing agreement. 
If defendants had signed the purchase agreement ten- 
dered to them, the termination provision in the lease 
could have been enforced against them. Van Sant v. 
Beuder, 101 Neb. 680, 164 N. W. 711. 

The acceptance of an offer must be an unconditional 
acceptance of the offer made, otherwise there is no con- 
tract. There must be no substantial variation between 
the offer and the acceptance. If the acceptance differs 
from the offer or is coupled with any condition that 
varies or adds to the offer in any material respect, it is 
not an acceptance, but is a counterproposition. The 
case of Griggs v. Oak, 164 Neb. 296, 82 N. W. 2d 410, 
and the authorities cited therein, conclusively estab- 
lish this to be the law of this state. Since the proposed 
purchaser did not unconditionally accept defendants’ 
offer to sell, as contained in the listing agreement, de- 
fendants could properly reject it as an unacceptable 
counteroffer. 

It is contended by the plaintiff that the provision in 


.) 
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the listing agreement to the effect that the property 
was to be leased to the defendants for at least 1 year 
at a rental of $225 a month implies a lease usually and 
customarily used in leasing business properties in the 
city of Omaha. Plaintiff contended that a lease to be 
written on accepted forms used by the Omaha Real Estate 
Board is such a lease and that the insertion of the con- 
dition in the purchase agreement is therefore in con- 
formity with the listing agreement. 

The plaintiff testified that the real estate board lease 
is the regular business property lease used by that board. 
She said she uses only this form of lease but that she 
had seen other forms and that there are distinctions be- 
tween them. She further testified that the real estate 
board lease was the only one in use in Omaha that had 
a termination clause in it. She also gave an affirma- 
tive answer to the following question: “And is that a 
form that is in standard and ordinary use in Omaha in 
leasing of business properties?” 

The foregoing evidence is not sufficient to establish 
such a general usage of the Omaha Real Estate Board 
lease that it can be said to be a part of the listing agree- 
ment. The element of knowledge is particularly appli- 
cable to usages alleged to create or affect contractual 
obligations. To be thus available the usage must be 
so well established, notorious, general, or universal in 
its application, as reasonably to induce the belief of a 
party’s knowledge of it and to raise the presumption 
that he dealt with reference to it, or he must be shown 
to have had actual knowledge of the usage if nothing 
is said to the contrary. To be regarded as part of a con- 
tract, a usage must be actually or constructively known 
and must be consistent with the contract. The require- 
ment of knowledge is especially important in situations 
where reliance is placed on the existence of usages 
which are local in character. A usage which is local is 
binding only upon persons who have knowledge of it, 
or which reasonably should be known to the parties. 


c 
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Andrews v. Dehner, 147 Neb. 641; 24 N..W. 2d 649; 
Peterson: v. State Automobile Ins. Assn., 160 Neb. 420, 
70 N. W. 2d 489; O’Gara Coal Co. v. Chicago, M. & St. 
P. Ry. Co., 114 Neb. 584, 208 N. W. 742; Shambaugh v. 
City Bank of Elm Creek, 118 Neb. 817, 226 N. W. 460, 
65 A. L. R. 804. 

In the case at bar the plaintiff was a licensed. real 
estate broker. .The defendant Nathan Pitlor was en- 
gaged in the plumbing business. A usage commonly 
accepted by real estate brokers might have no application 
at all to persons in other lines of endeavor. There is no 
evidence in this record that the usage testified to by 
the plaintiff was known to the defendants, or that it 
was of such a character that they could be presumed 
to have had it in mind and intended it to be a part of 
the listing agreement. The common usage under con- 
sideration was a local one. It is sought to be applied 
to parties not in the same trade or business. It clearly 
is not one which a person engaged in the plumbing busi- 
ness could be expected to know about in the absence of 
evidence from which it could reasonably be inferred 
that he knew or ought to have known of such usage. 

We conclude that the purchase agreement tendered 
to the defendants was not an unconditional acceptance 
of defendants’ offer to sell as contained in the listing 
agreement. Having come to this conclusion on the basis 
of one material variance between the listing agreement 
and the purchase agreement, it is not necessary to dis- 
cuss other alleged variances. Since the plaintiff did 
not find a buyer who was willing to unconditionally 
accept defendants’ offer, she has not fulfilled the agree- 
ment on her part. In the absence of performance by 
plaintiff in accordance with the terms of the listing 
agreement, she has no cause of action for the real estate 
commission. The trial court having entered a judg- 
ment in conformity with these holdings, the judgment 
is affirmed. 

AFFIRMED. 
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WILLIAM OWEN, ADMINISTRATOR OF THE ESTATE OF MARY 


OWEN, DECEASED, APPELLEE, V. ROBERT MOORE, APPELLANT. 
88 N. W. 2d 759 


Filed March 14, 1958. No. 34299. 


1. New Trial. If the trial court gives reasons for the granting 
of a new trial, the duty rests upon the appellant to present 
those reasons and in appropriate manner support his contentions 
that those reasons are not sustainable from the record and 
applicable rules of law. The appellee then has the duty, if 
he desires, of meeting those contentions. The appellee also 
has the right to point out and submit additional reasons to 
sustain the trial court’s judgment. 

A motion for new trial is a statutory remedy, and a 
new trial can be granted by a court of law only upon the grounds, 
or some of them, provided by statute. 

3. New Trial: Appeal and Error. Errors sufficient to cause the 
granting of a new trial must be errors prejudicial to the rights 
of the unsuccessful party. 


4, Trial. It shall be the duty of the judges of the several dis- 
trict courts, in all cases, both civil and criminal, to reduce their 
charges or instructions to the jury to writing, before giving the 
same to the jury, unless the so giving of the same is waived by 
the counsel in the case in open court, and so entered in the 
record of said case. § 25-1111, R. R. S. 1943. 


5. Trial: Appeal and Error. No oral explanation of any instruc- 
tion authorized by sections 25-1111 to 25-1114, R. R. S. 1948, 
shall, in any case, be allowed, and any instruction or charge, or 
any portion of a charge or instructions, given to the jury by 
the court and not reduced to writing, as aforesaid, or a neglect 
or refusal on the part of the court to perform any duty en- 
joined by the preceding sections, shall be error in the trial of 
the case, and sufficient cause for the reversal of the judgment 
rendered therein. § 25-1115, R. R. S. 1948. 


6. Negligence. An “unavoidable accident” means when an unex- 
pected catastrophe occurs without any of the parties thereto 
being to blame for it. 

7. Trial. The charge of the trial court to the jury should be 
confined to the issues presented by the pleadings and sup- 
ported by evidence. 

8. Automobiles: Highways. A driver of a vehicle about to enter 
a street or highway protected by stop signs must stop as di- 
rected, look in both directions, and permit all vehicles to pass 
which are at such a distance and traveling at such a speed 
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that it would be obviously dangerous for him to proceed across 
the intersection. 


It is the driver’s duty, when crossing a pro- 
tected street or highway, to look both to right and left; and 
if a vehicle is approaching on the main or arterial street or 
highway, it is his duty to wait until such vehicle has passed, 
unless a prudent person would have reasonable ground to believe 
that such other vehicle proceeding at a lawful speed is so far 
distant from the intersection that he could safely cross in 
advance thereof. 

Automobiles: Municipal Corporations. The duties and obliga. 
tions which attend a motorist when he approaches a stop sign 
erected pursuant to city ordinance are the same as those which 
attend when he approaches one erected pursuant to statute or 
statutory rules of the road. ' 
Trial. It is the duty of the trial court, without request, to 
instruct the jury on each issue presented by the pleadings and 
supported by evidence. A litigant is entitled to have the jury 
instructed as to his theory of the case as shown by pleadings 
and evidence, and a failure to do so is prejudicial. 

Municipal Corporations: Evidence. While a municipal court 
may take notice of a city ordinance, proof of its existence 
is ordinarily required in courts of general jurisdiction. 
Negligence: Parent and Child. The negligence of a parent can- 
not be imputed to an infant who is injured through the care- 
lessness of another party. 

Automobiles. Where the negligence of the driver of a vehicle 
in which plaintiff is riding as a passenger is the sole proximate 
cause of a collision in which plaintiff is injured, plaintiff cannot 
recover from a third person for such injury. 


APPEAL from the district court for Douglas County: 


JAMES M. FirzcERALp, Jupce. Affirmed. 


Theodore L. Kowalski, for appellant. 
McCormack & McCormack and A. Lee Bloomingdale, 


for appellee. 


Heard before Simmons, C. J., Carrer, MESSMORE, 


CHAPPELL, WENKE, and Bostaucu, JJ. 


WENKE, J. 
This is an appeal from the district court for Douglas 


County. It involves a tort action brought therein by 
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William Owen as the duly appointed, qualified, and act- 
ing administrator of the estate of Mary Owen, deceased, 
against Robert Moore wherein the administrator claims, 
as a basis for his right to recover damages, that dece- 
dent’s injuries, and subsequent death, were the result of 
a car accident caused by the negligent conduct of defend- 
ant. Defendant answered.. Therein he claims the acci- 
dent, in which decedent was injured, was caused solely 
by the negligence of Marion Owen, the driver of the 
car in which decedent was riding. Trial was had and 
the jury’s verdict was for defendant. Plaintiff filed a 
motion for a new trial and, from the granting thereof, 
defendant has perfected this appeal. 

The accident, in which Mary Owen was injured, oc- 
curred sometime between 5:30 and 5:45 p.m. on Thurs- 
day, March 15, 1956, in the intersection of Farnam and 
Forty-fourth Streets in the city of Omaha. At the time 
of the accident Mary Owen, who was then 4 years of 
age, was riding in the front seat of a 1949 black Tudor 
Ford sedan which was being driven east on Farnam 
Street by her mother, Marion Owen. Marion Owen had 
driven onto Farnam Street from Saddle Creek Road, a 
north-south street which crosses Farnam Street a block 
west of Forty-fourth Street. At this same time appel- 
lant, driving a 1951 Buick Tudor sedan, was approach- 
ing Farnam Street from the north on Forty-fourth 
Street. He had stopped at a stop sign located at the 
northwest corner of the intersection. The weather was 
clear, the pavement dry, and visibility good. Farnam 
Street is paved to a width of 40 feet and ordinarily is 
a four-lane street with two lanes for traffic in each di- 
rection. However, at the time of the accident the north 
two lanes were barricaded and not being used for traffic 
because some utility company had dug a ditch therein 
between Forty-second Street and Saddle Creek Road in 
which to lay a pipe line. As a consequence only the 
two south lanes were being used for traffic, eastbound 
traffic using the extreme south lane and westbound 
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traffic the normal eastbound lane for traffic just south 
of the center line. There were no slow or stop signs con- 
trolling the traffic on Farnam Street at the point of its 
intersection with Forty-fourth Street. There was an 
automatic traffic signal at the Saddle Creek Road inter- 
section with Farnam Street. Farnam Street was pro- 
tected from traffic coming onto it off Forty-fourth Street 
by stop signs. 

After Marion Owen turned east onto Farnam Street 
she continued east thereon in the extreme south lane 
thereof at a speed between 20 and 25 miles an hour. 
At this time, due to the heavy traffic on Farnam Street 
to the west being confined to one lane, cars thereon 
were traveling bumper to bumper and partially stopped 
because of the traffic signal to the west at the Saddle 
Creek Road intersection. There was a break in the 
barricade on the north half of Farnam Street at the 
Forty-fourth Street intersection and planks had been 
placed across the filled ditch to permit traffic to cross 
at that point. After appellant had been stopped at the 
stop sign at the northwest corner of the intersection for 
sometime a car in the lane of traffic moving west, which 
was just east of this opening, stopped to permit appel- 
lant to proceed south. This he did, crossing the ditch 
on the planks. As he proceeded south the right front 
of his car came in contact with the left front side of the 
Owen car. The impact occurred in the south lane for 
eastbound traffic on Farnam Street at a point about the 
center of Forty-fourth Street as it crosses Farnam Street. 
After the impact the appellant’s car came to an immedi- 
ate stop but the Owen car continued on to the southeast 
for a distance of some 25 to 30 feet where it ran into a 
large tree. 

As a result of this accident Mary Owen was seriously 
injured, especially her left eye. Subsequently it was 
decided to remove her left eye in order to try and save 
the sight of her right eye. An operation for this pur- 
pose was being performed on March 30, 1956, when, 
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during the course thereof, Mary Owen died. 

Marion Owen also brought suit against Robert Moore 
because of injuries she suffered in this same accident. 
Since the facts as to the accident would be the same the 
two suits were consolidated for the purpose of trial, 
the verdict in each case being for the appellant (defend- 
ant). In addition to finding for the appellant the jury 
added to the verdict the following: “NOT GUILTY OF 
NEGLIGENCE UNAVOIDABLE ACCIDENT.” 

In granting a new trial the court made this statement: 
“I better make this statement for the record in this 
case. There are two cases, William Owen, Adminis- 
trator of the Estate of Mary Owen, deceased, Plaintiff, 
versus Robert Moore, Defendant; and Marion Owen, 
Plaintiff, versus Robert Moore, Defendant. The two 
cases were tried as one. They are carried in separate 
records, 478-236 and 237. After the Jury had been out 
awhile and had gone to lunch at 12:00 o’clock, shortly 
after they came back, the Bailiff told me that the Jury 
wanted to see me about some law that they wanted to 
know. The Foreman came out here and said, ‘If this 
was an unavoidable accident, how can we bring in a 
verdict?’ I said, ‘Well, if you find as a matter of fact 
from the evidence that it was an unavoidable accident, 
then the Plaintiffs can’t recover and you can’t bring in 
a verdict except for the Defendant.’ Well, that’s all and 
they went out, and then in a few minutes they came in 
with a verdict for the Defendant and had written on 
the verdict with a pencil that it was an unavoidable 
accident, and the fact was that the words ‘Unavoidable 
accident’ had never been mentioned during the trial by 
anybody.” 

Under this situation the following rule applies: ‘“* * * 
if the trial court gave reasons for the granting of a new 
trial, the duty rests upon the appellant to present those 
reasons and in appropriate manner support his conten- 
tions that those reasons are not sustainable from the 
record and applicable rules of law. The appellee has 
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then the duty, if he desires, of meeting those contentions. 
The appellee has the right to point out and submit addi- 
tional reasons to sustain the trial court’s judgment.” 
Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 695, 
35 N. W. 2d 772. 

In determining whether or not the trial court was 
justified in granting a new trial the following princi- 
ples apply: 

“The motion for a new trial is a statutory remedy, 
and a new trial can be granted by a court of law only 
upon the grounds, or some of them, provided for by the 
statutes.” Greenberg v. Fireman’s Fund Ins. Co., supra. 

“Errors sufficient to cause the granting of a new 
trial must be error prejudicial to the rights of the un- 
successful party.” Greenberg v. Fireman’s Fund Ins. 
Co., supra. 

“Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the judgment of 
a jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured.” Green- 
berg v. Fireman’s Fund Ins. Co., supra. 

As to instructions to be given a jury by a trial court 
the statutes relating thereto provide: 

“It shall be the duty of the judges of the several dis- 
trict courts, in all cases, both civil and criminal, to re- 
duce their charges or instructions to the jury to writing, 
before giving the same to the jury, unless the so giving 
of the same is waived by the counsel in the case in open 
court, and so entered in the record of said case; * * *.” 
§ 25-1111, R. R. S. 1943. 

“No oral explanation of any instruction authorized 
by the preceding sections shall, in any case, be allowed, 
and any instruction or charge, or any portion of a charge 
or instructions, given to the jury by the court and not 
reduced to writing, as aforesaid, or a neglect or refusal 
on the part of the court to perform any duty enjoined 
by the preceding sections, shall be error in the trial of 
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the case, and sufficient cause for the reversal of the 
judgment rendered therein.” § 25-1115, R. R. S. 1943. 

Appellant suggests that what the trial court did is 
not in violation of these statutes and comes within the 
following principle stated in Grammer v. State, 103 Neb. 
325, 172 N. W. 41, and approved in Schreiner v. State, 
155 Neb. 894, 54 N. W. 2d 224, to wit: “ “The charge or 
instructions required by law to be reduced to writing is 
only that which the court may have to say to the jury 
in regard to the principles of law applicable to the case 
and to the evidence; and hence an oral statement or 
communication by the court to the jury, which is rather 
in the nature of a cautionary direction, and not fairly 
and strictly a direction or instruction upon some ques- 
tion or rule of law involved in or applicable to the trial, 
need not be in writing. 16 C. J. 1032, sec. 2468.” 

We said in Wright v. Lincoln City Lines, Inc., 163 
Neb. 679, 81 N. W. 2d 170: “An ‘unavoidable accident’ 
means when an unexpected catastrophe occurs without 
any of the parties thereto being to blame for it.” 

In Wright v. Lincoln City Lines, Inc., supra, quoting 
from McClarren v. Buck, 343 Mich. 300, 72 N. W. 2d 31, 
we said: ‘“ ‘Under the facts in this case 1 or both of 
the drivers of the colliding cars were guilty of negli- 
gence. Under such circumstances it was error to give 
the quoted instruction (the issue of unavoidable acci- 
dent) to the jury.” And therein, quoting from Hicks 
v. Brown, 136 Tex. 399, 151 S. W. 2d 790, we said: “‘* * * 
if the evidence does not raise the issue that something 
other than the negligence of one of the parties caused the 
injuries, then it does not raise the issue of unavoidable 
accident.’ ” 

Here both parties pleaded that the proximate cause 
of the accident was the negligence of the other driver 
and offered evidence to that effect. It was neither 
pleaded nor was any proof offered to establish that the 
accident was unavoidable. We have often said that: 
“The charge of the trial court to the jury should be con- 
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fined to the issues presented by the pleadings and sup- 
ported by evidence.” Perrine v. Hokser, 158 Neb. 190, 
62 N. W. 2d 677. 

We think the oral instruction given to the jury by 
the trial court presented to it an issue that was neither 
presented by the pleadings nor supported by the evi- 
dence adduced and, therefore, clearly in violation of the 
requirements of the statute relating thereto. 

Appellant suggests that since appellee did not raise 
the question involved and did not assign and discuss it 
in his brief that it has been waived under our holding 
in Carter v. Zdan, 151 Neb. 185, 36 N. W. 2d 781, to the 
effect that assignments of error not discussed will not 
be considered. In this respect appellant overlooks the 
fact that the duty rests upon him to present the reasons 
given by the trial court for the granting of a new trial 
and his contentions why those reasons are not sustain- 
able. The appellee then has the duty, if he desires, of 
meeting these contentions. His failure to do so does 
not make the appellant’s reasons necessarily correct but 
we shall, in such case, carefully examine them to see 
whether or not the trial court’s reasons for granting a 
new trial are sufficient for that purpose. We find the 
reason given was sufficient for the granting of a new trial. 

As stated in the rule here applicable, appellee has the 
right to point out and submit additional reasons for 
sustaining the trial court’s granting of a new trial. This 
he has done. 

First, appellee contends that the trial court, in sub- 
mitting the two cases to the jury, violated the following 
principle: ‘The stating of the issues by substantially 
copying the pleadings of the parties, almost verbatim, as 
was done here, has been repeatedly condemned by this 
court. If it results in prejudice to the complaining party, 
it is sufficient ground for reversal.” McClelland v. In- 
terstate Transit Lines, 139 Neb. 146, 296 N. W. 757. We 
have examined the pleadings and the instruction relat- 
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ing thereto and have come to the conclusion that this 
contention is without merit. 

Appellee contends the trial court erred in giving in- 
struction No. 4, which is as follows: 

“This is what is known as an intérsection collision, 
and you are instructed that an intersection is a square 
bounded by extending the curb lines across both streets. 

“Ordinances of the City of Omaha have been received 
in evidence providing that when two motor vehicles 
reach or approach an intersection, the first one to enter 
the intersection has the right of way and the other must 
yield until the first one entering has cleared the inter- 
section; and, when two motor vehicles reach the inter- 
section at approximately the same time, the the driver 
of the motor vehicle to the right has the right of way 
and the other must yield until the one to the right has 
cleared the intersection. 

“You are instructed that a violation of the Ordinances 
is not negligence, but is evidence which you may take 
into consideration in arriving at your conclusion as to 
whether or not the one so violating is guilty of 
negligence.” 

This is the rule applicable at ordinary crossings un- 
protected by stop signs. See Long v. Whalen, 160 Neb. 
813, 71 N. W. 2d 496. 

But here appellee pleaded that the Owen car was 
“on an arterial highway protected by stop signs” and 
the evidence adduced shows that Farnam Street, at 
Forty-fourth Street, was a through street and protected 
from traffic coming: onto it from Forty-fourth Street by 
Stop signs. 

_ Appellee introduced ordinance No. 14924, ch. 55, § 
55-7.12(b), of the Ordinances of the City of Omaha, 
which provides as follows: “Vehicles entering a Through 
Street: The driver of any vehicle who has stopped as re- 
quired by law at the entrance of a Through Street shall 
yield to other vehicles within the intersection, or ap- 
proaching so closely on the Through Street as to con- 
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stitute an immediate hazard, but said driver, having so 
yielded, may proceed and other vehicles approaching 
the intersection on the Through Street shall yield to 
the vehicle so approaching into or across the Through 
Street.” Appellee also tendered the following instruc- 
tion: “You are hereby instructed that a motorist by 
stopping at a stop sign before entering a protected street 
is not thereafter authorized to blindly and without look- 
ing drive into the intersection. It is his duty to look 
both to right and left, and if a vehicle is approaching 
on the main or arterial highway, it is his duty to wait 
until such vehicle has passed, unless a prudent person 
would have reasonable ground to believe that such other 
vehicle proceeding at a lawful speed is so far distant 
from the intersection that he could easily cross in ad- 
vance thereof.” 

The rule here applicable is stated in Meyer v. Hart- 
ford Bros. Gravel Co., 144 Neb. 808, 14 N. W. 2d 660, 
as follows: “A driver of a vehicle about to enter a 
highway protected by stop signs must stop as directed, 
look in both directions and permit all vehicles to pass 
which are at such a distance and traveling at such a 
speed that it would be obviously dangerous for him to 
proceed across the intersection.” See, also, Dale v. 
Omaha & C. B. St. Ry. Co., 154 Neb. 434, 48 N. W. 2d 
380; Fairchild v. Sorenson, 165 Neb. 667, 87 N. W. 2d 235; 
Borcherding v. Eklund, 156 Neb. 196, 55 N. W. 2d 643. 
As stated in Borcherding v. Eklund, supra, quoting from 
5 Am. Jur., Automobiles, § 303, p. 668: “‘* * * it is 
his duty to look both to right and left; and if a vehicle 
is approaching on the main or arterial highway, it is his 
duty to wait until such vehicle has passed, unless a 
prudent person would have reasonable ground to be- 
lieve that such other vehicle proceeding at a lawful 
speed is so far distant from the intersection that he 
could safely cross in advance thereof.’ ” 

“The duties and obligations which attend a motorist 
when he approaches a stop sign erected pursuant to 
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city ordinance are the same as those which attend when 
he approaches one erected pursuant to statute or statu- 
tory rules of the road.” Borcherding v. Eklund, supra. 
See, also, Dale v. Omaha & C. B. St. Ry. Co., supra. 

“It is the duty of the trial court, without request, to 
instruct the jury on each issue presented by the plead- 
ings and supported by evidence. A litigant is entitled 
to have the jury instructed as to his theory of the case 
as shown by pleadings and evidence, and a failure to 
do so is prejudicial.” Coyle v. Stopak, 165 Neb. 594, 
86 N. W. 2d 758. 

We think instruction No. 4 was clearly not applicable 
to the situation here presented by the pleadings and the 
evidence offered in support thereof and, therefore, pre- 
judicial to appellee’s right to recover herein. 

But appellant contends, because appellee introduced in 
evidence section 55-7.12(a), ordinance No. 14924, of the 
Ordinances of the City of Omaha, which provides: “When 
two vehicles approach an intersection at approximately 
the same time, the driver of the vehicle on the left shall 
yield to the driver on the right,” that he is not now in 
a position to complain of the court’s instruction No. 4 
because of the principles announced in Pierce v. Fon- 
tenelle, 156 Neb. 235, 55 N. W. 2d 658. Therein we said: 
“A party may not predicate error upon or be heard to 
complain about a ruling which he has procured or has 
been instrumental in bringing about.” We also held in 
Quivey v. City of Mitchell, 133 Neb. 727, 277 N. W. 50, 
as follows: “They cannot cause and induce the trial 
court to commit an error, and then be heard to com- 
plain of that error here.” 

It is true that appellee offered in evidence section 
55-7.12(a), ordinance No. 14924, of the Ordinances of 
the City of Omaha, to which instruction No. 4 has appli- 
cation. But here the pleadings, evidence (including § 
55-7.12(b), ordinance No. 14924), and the instruction 
offered by appellee present an issue not covered by 
instruction No. 4. Under this situation we do not think 
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the principles appellant relies on have application. It 
was the duty of the trial court, even without request, 
to instruct on this issue as presented by the pleadings 
and which finds support in the evidence. Clearly in- 
struction No. 4 does not find such a background for 
its support. We find this contention to be without merit. 

Appellant further contends these ordinances were 
improperly received into evidence, over objection, for 
the reason they were not pleaded and that no proper 
foundation was laid for their admission. 

We think any ordinance relating thereto is admissible 
when a party pleads, as here, that: “In failing to ac- 
cord to the automobile in which the deceased, Mary 
Owen, was riding as a passenger the right of way, said 
automobile being on an arterial highway protected by 
stop signs and having the right of way at said inter- 
section.” See Carter v. Zdan, supra. 

It is, of course, true, as stated in Spomer v. Allied 
Electric & Fixture Co., 120 Neb. 399, 232 N. W. 767: 
“While a municipal court may take notice of a city ordi- 
nance, proof of its existence is ordinarily required in 
courts of general jurisdiction.” The ordinance was of- 
fered and received, over objection, without any founda- 
tion being laid for its admission. We will not discuss 
this matter further since a new trial must be had in any 
event and the same question may not again arise. 

Appellee also complains of the fact that the trial 
court did not inform the jury that the negligence of 
Marion Owen, if any, could not be imputed to the de- 
cedent, Mary Owen, since Mary Owen was only 4 years 
of age at the time and a guest passenger in the car being 
driven by her mother. It is, of course, true that no 
negligence of the driver of the car in which she was 
riding could be imputed to her. See, Wilson v. Thayer 
County Agricultural Society, 115 Neb. 579, 213 N. W. 
966, 52 A. L. R. 1393; Shiers v. Cowgill, 157 Neb. 265, 
59 N. W. 2d 407. As stated in Wilson v. Thayer County 
Agricultural Society, supra: “* * * under the rule long 
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in force in this state, ‘The negligence of a parent * * * 
cannot be imputed to an infant who is injured through 
the carelessness of another party.’ Huff v. Ames, 16 Neb. 
139) See 

Appellant pleaded, and endeavored to prove, that the 
accident in which decedent was injured was caused solely 
by the negligence of decedent’s mother who was driving 
the car in which decedent was riding. As we said in 
Shiers v. Cowgill, supra: ‘Where the negligence of the 
driver of an automobile in which plaintiff is riding as a 
passenger is the sole proximate cause of a collision in 
which plaintiff is injured, plaintiff cannot recover from 
a third person for such injury.” If this were the only 
issue presented to the jury in this respect we do not 
think, in properly presenting it, that it would have been 
necessary for the trial court to have informed the jury 
as to the question of imputed negligence for, as quoted 
from Shiers v. Cowgill, supra, the appellee would not 
have been entitled to recover if that were true. But 
here two cases were joined. In the case of Marion Owen 
against appellant, the appellant charged in his answer 
that Marion Owen was guilty of contributory negligence. 
If that issue is properly presented to a jury it could find 
Marion Owen could not recover by reason thereof al- 
though appellant was also guilty of negligence. If the 
two cases are again tried together, and the question of 
contributory negligence on the part of Marion Owen is 
submitted as a question for the jury, then the jury should 
be informed that negligence on the part of Marion Owen, 
if any, could in no event be imputed to decedent. 

In view of what we have herein held we come to the 
conclusion that the trial court properly granted appellee 
a new trial. We therefore affirm its action doing so. 
AFFIRMED. 

YEAGER, J., participating on briefs. 
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Marion OWEN, APPELLEE, V. ROBERT Moore, APPELLANT. 
88 N. W. 2d 768 


Filed March 14, 1958. No. 34300. 


1. New Trial: Appeal and Error. Errors sufficient to cause the 
granting of a new trial must be errors prejudicial to the rights 
of the unsuccessful party. 

2. Negligence: Trial. In a case where different minds may rea- 
sonably draw different conclusions or inferences from the ad- 
duced evidence, or if there is a conflict in the evidence as to 
whether or not the evidence establishes negligence or contribu- 
tory negligence, and the degree thereof, when one is com- 
pared with the other, such issues must be submitted to a jury. 

8. Negligence: Appeal and Error. Where a jury found the defend- 
ant to be free from negligence in a personal injury action, an 
error in the instruction stating the measure of damages is 
necessarily harmless. 


APPEAL from the district court for Douglas County: 
James M. Firzcerap, Jupce. Affirmed. 


Theodore L. Kowalski, for appellant. 


McCormack & McCormack and A. Lee Bloomingdale, 
for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and Bostaucu, JJ. 


WENKE, J. 

This is an appeal from the district court for Douglas 
County. Therein Marion Owen brought this action 
against Robert Moore for the purpose of recovering 
damages which she claims she suffered because of in- 
juries received in a car accident, which she alleges was 
caused by the negligence of defendant in operating the 
car he was then driving. Defendant filed an answer 
wherein he alleged that plaintiff was guilty of contribu- 
tory negligence sufficient to defeat any right to recover 
which she might otherwise have. This case was com- 
bined with Owen v. Moore, ante p. 226, 88 N. W. 2d 
759, for trial and verdict was returned for defendant 
as to both plaintiffs. Marion Owen filed a motion for 
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new trial and defendant has appealed from an order 
sustaining that motion. 

As already indicated this case was combined with 
Owen v. Moore, supra, for trial in the district court, 
consequently the facts relating to the accident in which 
appellee was injured, as therein set forth, are applicable 
here. No purpose would be served by restating them 
herein but the statement thereof in that opinion is made 
a part of this opinion by reference. The same is true 
of all the questions therein discussed except that re- 
lating to imputed negligence. What has been therein 
said and held relating thereto is applicable and con- 
trolling herein. 

In addition to the questions raised and fully discussed 
and answered in Owen v. Moore, supra, appellee has 
raised two other contentions as to why the ruling of the 
trial court granting her a new trial was correct. She 
contends the court erred by submitting the question of 
contributory negligence on the part of appellee with- 
out instructing on the doctrine of comparative negli- 
gence. See § 25-1151, R. R. S. 1943. It is true appellant 
pleaded the question of appellee’s negligence and the 
court so advised the jury but did not instruct on the 
doctrine of comparative negligence. The trial court 
instructed that: “If you find that either or both of 
the Plaintiffs have proved by a preponderance of the 
evidence that the collision was caused by negligence 
of the Defendant in the operation of his automobile as 
alleged in their Petitions, then it will be your duty to 
return a verdict in favor of either or both Plaintiffs 
and against the Defendant in whatever sum you may 
find that she or he was damaged.” 

“Errors sufficient to cause the granting of a new trial 
must be errors prejudicial to the rights of the unsuc- 
cessful party.” Vielehr v. Malone, 158 Neb. 436, 63 
N. W. 2d 497. See, also, Dixon v. Coffey, 161 Neb. 487, 
73 N. W. 2d 660; Wright v. Lincoln City Lines, Inc., 
163 Neb. 679, 81 N. W. 2d 170. 
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While the trial court should instruct on the doctrine 
of comparative negligence, when the issue of contribu- 
tory negligence is submitted, it was not here an error 
of which appellee can complain because it would be 
to her advantage since the issue is one of defense and 
applicable to appellant. A party is not in a position 
to properly complain of what has been done unless it 
can be shown that he has been injured thereby in some 
way. 

As to whether or not the issue of contributory neg- 
ligence should be submitted under the evidence ad- 
duced we do not here determine. The rule applicable 
is stated in Dryer v. Malm, 163 Neb. 72, 77 N. W. 2d 
804, as follows: “In a case where different minds may 
reasonably draw different conclusions or inferences from 
the adduced evidence, or if there is a conflict in the 
evidence as to whether or not the evidence establishes 
negligence or contributory negligence, and the degree 
thereof, when one is compared with the other, such 
issues must be submitted to a jury.” It should, of course, 
be remembered, as stated in Allen v. Clark, 148 Neb. 
627, 28 N. W. 2d 439, that: “Where contributory negli- 
gence is pleaded as a defense, but there is no evidence 
to support such defense, it is prejudicial error to sub- 
mit such issue to the jury.” 

Appellee also complains of the court’s failure to in- 
clude as an element in its instructions on damages, as 
it relates to appellee, the element of her loss of earn- 
ings. It is true that if the pleadings and evidence re- 
lating thereto are sufficient in that regard recovery may 
be had therefor. See Montgomery v. Miller, 83 Neb. 625, 
120 N. W. 197. We do not here decide whether or not, 
under the pleadings and evidence adduced, that ele- 
ment should have been included in the instruction in- 
forming the jury what it could consider in determining 
the amount of appellee’s recovery in case it found she 
was entitled thereto. What was said in In re Estate of 
Potts, 144 Neb. 729, 14 N. W. 2d 323, is here applicable. 
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Therein we said: ‘Where a jury found the defendant 
to be free from negligence in a personal injury action, 
an error in the instruction stating the measure of dam- 
ages is necessarily harmless.” . Until a jury finds ap- 
pellee is entitled to recover any error in the instruc- 
tion relating to damages could not be prejudicial. 

In view of what we said and held in Owen v. Moore, 
supra, which is here controlling, we find the trial court 
was correct in granting appellee a new trial. We there- 
fore affirm its action doing so. 

AFFIRMED. 


YEAGER, J., participating on briefs. 


STATE OF NEBRASKA EX REL. BERN R. COULTER ET AL., 
APPELLEES, v. RoBERT D. McFarLAnp, County JUDGE, 


APPELLANT. 
88 N. W. 2d 892 


Filed March 21, 1958. No. 34249. 


1. Mandamus. An alias writ of mandamus is a duplicate of the 
original and a substitute therefor, being issued when the orig- 
inal writ of the same kind has been issued without effect. In 
such case the command of the alias writ should be the same as 
the original. 

2. Judgments. The function of a nunc pro tune order is not to 
correct some affirmative action of the court which ought to have 
been taken, but its function is to correct the record which has 
been made so that it will truly express the action taken but 
which, through inadvertence or mistake, was not truly recorded. 

3. Officers. If a matter of public interest in the proper adminis- 
tration of the duties of a public office is involved then a public 
official occupying such office, who is being mandamused in 
regard thereto, has such an interest therein that he can appeal 
therefrom. 

The foregoing does not apply to matters of a private 
nature in which the public officer merely seeks to vindicate what 
he has done in regard thereto. 

5. Appeal and Error. As a general rule, since appellate courts 
do not sit to give opinions on moot questions or abstract propo- 
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sitions, an appeal or error proceeding will be dismissed where 
no actual controversy exists between the parties at the time of 
the hearing. This general rule, however, does not necessarily 
apply to appeals or error proceedings involving matters of public 
interest, 


APPEAL from the district court for Morrill County: 
CLAIBOURNE G. PERRY, JUDGE. Reversed and remanded 
with directions. 


Wright, Simmons & Harris, for appellant. 


Neighbors & Danielson, James L. Macken, and Bern 
R. Coulter, for appellees. 


Heard before Carrer, MESSMoRE, CHAPPELL, WENKE, 
and Bostaucu, JJ. : 


WENEE, J. 

This is an appeal from the district court for Morrill 
County. It involves a mandamus action brought there- 
in by relators Bern R. Coulter, C. Palmer Dunlap, and 
May D. Anderson against respondent Robert D. Mc- 
Farland, the then duly elected, qualified, and acting 
county judge of Morrill County, Nebraska. Thereby 
relators sought to require respondent to “sign and file 
in his office in the matter of the estate of Christina D. 
Dugger, deceased, the Order Fixing Date for Hearing 
on Will as hereinabove set forth, said order providing 
that said petition will be heard on the 13th day of May, 
1957, at the hour of nine o’clock A. M., and further 
commanding said respondent forthwith to sign and file 
in his office in the matter of the estate of Christina D. 
Dugger, deceased, the Notice of Hearing, which notice 
notifies all persons interested in said estate that said 
hearing will be held in the County Court room, Morrill 
County, Nebraska, on the 13th day of May, 1957, at the 
hour of nine o’clock A.M. of said day.” 

The factual background out of which this action had 
its origin is as follows: Christina D. Dugger, a resident 
of Morrill County, died on September 21, 1956. She 
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was thought to have died intestate so two of her heirs 
at law filed a petition for the administration of her 
estate in the county court of Morrill County. They 
were relator May D. Anderson, a niece, of Chehalis, 
Washington, and Ellen Boyd Yocum, a niece, of Las 
Vegas, Nevada. Their petition was filed on September 
27, 1956, by relator Bern R. Coulter, an attorney at 
law. Coulter was appointed and qualified to act as ad- 
ministrator of the estate and letters of administration 
were issued to him on November 5, 1956. These pro- 
ceedings were had prior to respondent becoming county 
judge. After respondent became county judge he found 
an instrument which had been deposited in his office, 
which instrument appeared to be a will of Christina D. 
Dugger, deceased. He found it on April 11, 1957. It 
was dated May 28, 1913. On the same day respondent 
called relator Coulter on the telephone and advised him 
of that fact and later that same day permitted Coulter 
to take the will to his office to make copies thereof and 
prepare a petition for its probate. Thereafter, at about 
11 a.m. on April 18, 1957, Jack E. Lyman and Marvin L. 
Holscher, attorneys at law, filed a petition in behalf of 
Agnes D. Lynn of Coopersville, Michigan, a sister of the 
deceased, asking for the probate of this will and that 
the court fix a time and place for a hearing for that 
purpose and to publish the necessary notice thereof as by 
law required. This the county court did, fixing the time 
for hearing at 10 a.m. on May 17, 1957, in his office and 
caused notice thereof to be published accordingly. On 
the same day (April 18, 1957) at about 4:30 p.m. rela- 
tor Coulter left with respondent a petition asking to 
have the will probated, which was signed by the other 
two relators, and submitted with it two orders for the 
respondent to sign and file. The first order was cap- 
tioned as an “Order Fixing Date for Hearing on Will” 
and the second as a “Notice of Hearing.” The first of 
these orders set the date for hearing at 9 am. on May 
13, 1957, in the county courtroom and directed the 
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notice to be published in the Bridgeport News-Blade. 
The respondent filed the petition but refused to sign the 
order fixing a time, date, and place for hearing on the 
application for the allowance of the will and also re- 
fused to sign a notice to be published pursuant thereto, 
entering an order to that effect. This order of refusal 
was based on the fact that such an order and notice 
had already been issued. This mandamus action followed 
immediately, being filed on April 19, 1957. 

On April 20, 1957, the district court granted relators 
the relief they had asked for in the following language: 
“IT IS, THEREFORE, ORDERED, ADJUDGED AND 
DECREED BY THE COURT that a Peremptory Writ 
of Mandamus issue against the respondent, Robert D. 
McFarland, County Judge, commanding him to forth- 
with sign and file in the proceedings of the estate of 
Christina D. Dugger, deceased, the Order Fixing Date 
of Hearing on Will and to forthwith sign and file in 
the proceedings of the estate of Christina D. Dugger, de- 
ceased, the Notice of Hearing as set forth in the petition 
filed herein, and that he deliver to relators a copy of 
said Notice of Hearing for publication. The costs of this 
action in the sum of $28.25 are taxed against the re- 
spondent.” 

A writ of mandamus was issued pursuant thereto and 
served upon respondent. It provided as follows: “Now, 
therefore, we command you immediately upon receipt 
of this writ to sign and file in the proceedings in the 
matter of the estate of Christina D. Dugger, deceased, 
the Order Fixing Date of Hearing on Will, which order 
fixes the date of said hearing on the 13th day of May, 
1957, at the hour of nine o’clock A.M., and we com- 
mand you further to immediately upon receipt of this 
writ to sign and file the Notice of Hearing in the pro- 
ceedings in the estate of Christina D. Dugger, deceased, 
said Notice of Hearing fixing the date of hearing on 
May 13th, 1957, at the hour of nine o’clock A.M., * * *.” 

Respondent did not comply with the command there- 
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of. As a result the relators made application for an 
alias writ, asking that: “* * * the court enter an order 
allowing Alias Peremptory Writ of Mandamus requiring 
the respondent to immediately and forthwith enter an 
order Nunc Pro Tunc as of April 20, 1957, fixing the 
date of hearing on the petition of May D. Anderson and 
C. Palmer Dunlap for the probate of the Will of Christina 
D. Dugger, deceased, and the appointment of Bern R. 
Coulter as Administrator thereof with Will Annexed, 
on the 13th day of May, 1957, at the hour of nine o’clock 
A.M., and that the respondent be further required to 
immediately and forthwith sign and file a notice of hear- 
ing in said proceedings fixing the date of hearing on 
May 13, 1957, at the hour of nine o'clock A.M., and 
to deliver a copy of said notice of hearing to relators 
for publication.” On April 27, 1957, an alias peremp- 
tory writ of mandamus was ordered to be issued. There- 
in the district court commanded respondent to comply, 
nunc pro tunc, with the previous writ issued on April 
20, 1957. An alias writ was issued. When respondent 
still refused to comply therewith he was ordered com- 
mitted to jail until he did so. It was after this order 
was issued that respondent complied with the command 
of the writ, doing so involuntarily. After respondent’s 
motion for new trial had been overruled he took this 
appeal. We shall herein refer to appellant as respond- 
ent and to the individual appellees as relators. 

It should be noticed that before he involuntarily 
complied with the command of the writ that respondent 
unsuccessfully endeavored to get the district court to 
fix the amount of bond necessary to supersede the 
court’s judgment, the court holding he was not entitled to 
supersede, and also unsuccessfully endeavored to get the 
trial court to suspend enforcement of the jail commit- 
ment while he appealed to this court. 

There is some dispute between the parties, and con- 
flict in the record, as to just what language was used 
by the trial court in rendering its order directing the 
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issuance of an alias peremptory writ of mandamus. 
However, we do not think this is important because of 
what is hereinafter held and because, as stated in 3 
C. J. S., Alias, p. 514: “Alias writ. * * * The phrase has 
been defined as meaning a second writ; a second or 
further writ which is issued after the first writ has 
expired, a writ issued where one of the same kind has 
been issued before in the same cause; a second writ 
issued when the first has failed its purpose; one which 
is issued when a former writ has not produced its effect. 
* * * has been defined as a mere duplicate of an orig- 
inal and a substitute therefor.” And, as stated in Black’s 
Law Dictionary (1891 Ed.), p. 58: “An alias writ is a 
second writ issued in the same cause, where a former 
writ of the same kind had been issued without effect. 
In such case, the language of the second writ is, ‘We 
command you, as we have before (sicut alias) com- 
manded you,’ * * *.” The command contained in the 
original writ is definite and certain and is the command 
to which the alias writ must necessarily relate itself. 

Since the respondent had failed to comply with the 
command of the original writ he could not, as of April 
27, 1957, enter a nunc pro tunc order on that date as 
of April 20, 1957, for, as stated in Akins v. Chamber- 
lain, 164 Neb. 428, 82 N. W. 2d 632: “The function of a 
nunc pro tunc order is not to correct some affirmative 
action of the court which ought to have been taken, 
but its purpose is to correct the record which has been 
made, so that it will truly express the action taken but 
which through inadvertence or mistake was not truly 
recorded.” 

Section 25-2156, R. R. S. 1943, provides: “The writ 
of mandamus may be issued to an inferior tribunal, 
corporation, board or person, to compel the performance 
of an act which the law specifically enjoins as a duty 
resulting from an office, trust or station. Though it may 
require an inferior tribunal to exercise its judgment, 
or proceed to the discharge of any of its functions, it 
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cannot control judicial discretion.” See, also, State ex 
rel. Garton v. Fulton, 118 Neb. 400, 225 N. W. 28. 

Appellees contend that no substantial right of the 
respondent was affected by the writ of mandamus with- 
in the meaning of section 25-1902, R. R. S. 1943, and that, 
consequently, no appealable controversy is presented. 
We do not agree with this contention if a matter of pub- 
lic interest in the proper administration of the duties 
of a public office is involved. In such instance we think 
the public official who is being mandamused in regard 
thereto has such an interest in the proper administration 
of the duties of his office that he can appeal therefrom. 
While we have never directly passed on this question 
we have, in at least three instances, permitted public 
officials to do so. See, State ex rel. Garton v. Fulton, 
supra (county judge); State ex rel. Sutton v. Towl, 127 
Neb. 848, 257 N. W. 263 (city officials); and Summit 
Fidelity & Surety Co. v. Nimtz, 158 Neb. 762, 64 N. W. 
2d 803 (municipal judges). 

It should be understood that this does not apply in 
matters of a private nature in which the public officer 
merely seeks to vindicate what he has done in regard 
thereto. As stated in McCloskey v. Renfro, 47 Ariz. 534, 
57 P. 2d 1140: “He has no property or financial interest 
in the litigation and the way the case was decided is a 
matter of absolute indifference to him as a presiding 
judge. The action is between Whiting and Renfro, who 
are the interested parties. We know of no rule of law 
that will permit a judge whose judgment is annulled or 
vacated to become a party to the action and prosecute 
an appeal. * * * If the superior court erroneously va- 
cated the judgment entered by appellant in the justice 
court, the party injured thereby may, in a proper pro- 
ceeding, seek to have the matter reviewed, but not the 
judge of the court.” Although a mandamus action, the 
court in Bowles v. Dannin, 62 R. I. 36, 2 A. 2d 892, used 
the same reasoning in reaching the result it did because 
of the purpose for which it concluded the respondent 
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therein was appealing. As therein stated: “Essentially, 
therefore, the appellant’s position is the same as if he 
were defending his decision on an appeal therefrom to 
the superior court. The fact that he is named as a party 
respondent in the mandamus petition does not give him 
a right to appeal.” The court then went on to say: “He 
must be a party aggrieved, either personally or in an 
official capacity as a representative of the public.” 

It is further contended by appellees that respondent’s 
compliance with the writ, although involuntary, makes 
it impossible for this court to grant effective relief on 
the merits of this case and, since only the question of 
taxing costs is involved, there is no ground for appellate 
review. 

As to costs they cite Betts v. State ex rel. Jorgensen, 
67 Neb. 202, 93 N. W. 167; State ex rel. Hoctor v. 
Trainor, 91 Neb. 848, 137 N. W. 876. As stated in Dodge 
Agricultural Credit Assn. v. Tighe, 121 Neb. 458, 237 N. 
W. 404: “‘Some cases hold that an appeal in a case 
which has become moot will not be retained merely for 
the purpose of determining the question of costs.’ 4 
C. J. 577. 

“This view was taken in a former opinion. State v. 
Trainor, 91 Neb. 848.” 

As to the question of the issues being moot they cite 
Betts v. State ex rel. Jorgensen, supra; State ex rel. 
Hoctor v. Trainor, supra; McCarter v. Lavery, 101 Neb. 
748, 164 N. W. 1054; Banning v. Marsh, 124 Neb. 207, 245 
N. W. 775; School Dist. No. 65 v. McQuiston, 163 Neb. 
246, 79 N. W. 2d 413. As stated in School Dist. No. 65 
v. McQuiston, supra: “A defeated party’s compliance 
with the judgment destroys his right to appeal where 
such compliance makes it impossible for the appellate 
court to grant him effective relief on the merits.” 

But, as stated in 5 C. J. S., Appeal and Error, § 
1354(1)a, p. 404: “As a general rule, since appellate 
courts do not sit to give opinions on moot questions or 
abstract propositions, an appeal or writ of error will be 
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dismissed where no actual controversy exists between 
the parties at the time of the hearing. This general 
rule, however, is subject to some exceptions, as where 
the question involved is a matter of public interest; 
* * *” See, also, Best & Co., Inc. v. City of Omaha, 
149 Neb. 868, 33 N. W. 2d 150. 

We think the question here involved presents a mat- 
ter of public interest as it affects all’county courts of 
this state in the proper handling of estates when the 
deceased dies testate. 

Some question is raised by appellees as to the au- 
thority of the county judge to make the order and issue 
the notice that it did when the first petition for pro- 
bate was filed, citing the requirements of section 30-217, 
R. R. S. 1943. This statute provides, insofar as here 
material, that: “When any will shall have been de- 
livered into or deposited in any probate court having 
jurisdiction of the same, together with a petition for its 
probate, such court shall appoint a time and place for 
proving it, when all concerned may appear and contest 
the probate of the will, and shall cause public notice 
thereof to be given by publication under an order of 
such court, in such newspaper printed in this state as 
the judge shall direct, three weeks successively, and no 
will shall be proved until notice shall be given as here- 
in provided; * * *.” See, also, § 30-331, R. R. S. 1943. 
It should be remembered that the will was on deposit 
in the county court when discovered and therefore in 
its legal custody. See, §§ 30-210, 30-212, 30-214, R. R. 
S. 1943. The mere fact that relator Coulter had been 
permitted to take it to his office for personal reasons 
did not change that status. When the first petition for 
probate of the will was filed at 11 am. on April 18, 
1957, to which it related, the will had already been de- 
posited with the county court. The county court there- 
upon had authority to appoint a time and place for 
proving it and cause public notice thereof to be given 
by publication for the length of time as required by 
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law, the time and place being in its discretion within 
that limited by the notice required. However the word 
“shall,” as used in this statute, required the county court 
to enter such order and give the notice provided for. 
One of the questions here is, can the county court be 
required to issue additional orders and notices as con- 
templated by this statute whenever any one author- 
ized to file a petition for that purpose does so after an 
order for hearing has been entered and a notice there- 
of has been given? 

An estate proceeding is in the nature of a proceeding 
in rem. See, In re Estate of Sieker, 89 Neb. 216, 131 
N. W. 204, 35 L. R. A. N.S. 1058; In re Estate of Sweeney, 
94 Neb. 834, 144 N. W. 902; In re Estate of Marsh, 145 
Neb, 559, 17 N. W. 2d 471; Rohn v. Kelley, 156 Neb. 
463, 56 N. W. 2d 711. When a petition is filed in the 
county court for the purpose of administering or pro- 
bating an estate therein the proceedings become one in 
rem to which everyone interested therein is a party, 
whether he is named or not. In re Estate of Sweeney, 
supra; In re Estate of Marsh, supra; Rohn v. Kelley, 
supra. The filing of such a petition in the county court 
is in no sense an action within the ordinary meaning of 
that word. The petition filed is for the benefit of all 
persons interested therein. It is, in effect, a petition or 
application directed to the court to put in operation the 
functions of that office if the petition states the neces- 
sary jurisdictional requirements. It is the duty of the 
court to protect the interests of all parties thereto 
whether actually before the court or not. See, In re 
Estate of Marsh, supra; In re Estate of Glover, 104 Neb. 
151, 175 N. W. 1017. As stated in In re Estate of Glover, 
supra: “The instant the petition is filed the further 
operation or control of the matter passes out of the 
hands of the petitioner and into the hands of the court.” 

No claim is made here, except one that has already 
been discussed and disposed of, that the first petition 
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filed for the probate of decedent’s will failed to state 
such jurisdictional requirements. 

While we think the entering of an order, after a proper 
petition to probate a will is filed, fixing a time and place 
for the hearing thereon is obligatory on the county 
court in the first instance we are, however, of the opin- 
ion that once that has been done, and the court has 
obtained jurisdiction of all the parties interested there- 
in, that the filing of additional petitions for the same 
purpose, by others entitled to do so, does not require 
the county court to issue additional orders to the 
same effect and cause notices to be issued and pub- 
lished for hearing thereon. Doing so would serve no 
useful purpose but would unnecessarily hinder, delay, 
and cause confusion in the proper probating of such 
estates. 

In view of the foregoing we find the district court 
was in error when it issued the peremptory writ of 
mandamus against respondent for the purpose that it 
did. We therefore reverse its action doing so with 
directions that the relief prayed for by appellees be 
denied and costs of this proceeding be taxed to appellees. 

REVERSED AND REMANDED WITH DIRECTIONS. 

YeEaceER, J., participating on briefs. 


PAut S. KRUGER, APPELLEE, v. ERVIN CLARK CONSTRUCTION 


CoMPANY, A PARTNERSHIP, APPELLANT. 
88 N. W. 2d 778 


Filed March 21, 1958. No. 34307. 


1. Automobiles: Highways. A left turn across a public highway 
between intersections is fraught with danger, and one making 
such a movement is required to exercise a degree of care com- 
mensurate with the danger. 

When the driver of a motor vehicle turning 

across a highway between intersections fails to look to the front 

and rear for oncoming traffic at a time and place when to look 
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would be effective, or looks and negligently fails to see that 
which is in plain sight, or is in a position where he cannot see, 
a question for the court is usually presented. 

. The giving of the statutory signal for a left 
turn under such circumstances will not absolve the driver from 
negligence where he fails to exercise care for his own safety, 
and that of others, by looking to the front and rear for the 
approach of other vehicles using the highway. 


AppPEAL from the district court for Washington County: 
CARROLL O. STAUFFER, JUDGE. Reversed and remanded. 


Cassem, Tierney, Adams, Kennedy & Henatsch, for 
appellant. 


O’Hanlon & O’Hanlon, for appellee. 


Heard before Srummons, C. J., Carter, MEssmMorE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


MEssmoreg, J. 

This is an action at law brought by Paul S. Kiueer as 
plaintiff, against Ervin Clark Construction Company, 
a partnership, defendant, in the district court for Wash- 
ington County to recover damages to the plaintiff’s ve- 
hicles, and for personal injuries sustained by the plain- 
tiff as a result of a collision between the plaintiff’s ve- 
hicles and a vehicle driven by an employee of the 
defendant. The defendant filed a counterclaim to re- 
cover damages to its truck. The parties waived a jury 
trial and the trial was had to the court. The court ren- 
dered judgment in favor of the plaintiff, fixing the 
amount of his recovery in the sum of $693.40 and costs, 
and found against the defendant on its counterclaim. 
The defendant filed a motion for new trial or for dis- 
missal of the plaintiff's cause of action. This motion 
was overruled. From this order, the defendant appeals. 

The record discloses that the plaintiff is a farmer and 
cattle feeder. On October 1, 1956, at about 9 am., on 
a calm, clear day, he was driving a 1950 Ford pickup 
truck, the overall length of which was 14 feet. At- 
tached to the truck by a 6-foot stub tongue was an en- 
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silage wagon 12 feet in length. The total length of 
the vehicles he was driving was 32 feet. The truck was 
6 feet wide, and the ensilage wagon was 7 feet wide. 
There were about 5 bushels of ear corn in the truck box, 
and the ensilage wagon was loaded with ensilage which 
was “rounded up” in the wagon. The truck was equipped 
with a rear view mirror above the windshield, but 
there was no rear view mirror on the outside of the 
truck. The road the plaintiff was traveling on was a 
county road, 24 feet wide with a covering of gravel and 
crushed rock. The graveled portion of the road was 
18 feet wide. The road runs east and west in a straight 
direction, with visibility good. The plaintiff was haul- 
ing ensilage from a farm owned by him to another farm 
when the accident occurred about a mile and a half east 
of Fort Calhoun. 

The plaintiff testified that the ensilage was picked 
up about three-quarters of a mile east and about 100 
rods south of the point of impact; that he turned onto 
the county road and proceeded west; that as he pro- 
ceeded down the road he was traveling at a rate of 
speed of 10 to 15 miles an hour, intending to turn 
into a driveway to his farm; that the driveway was 
about 20 feet wide; that he extended his arm out of the 
left window which was down, and his head was close 
to the window, to signal the turn to the left; that when 
he first gave this signal he was 50 or 60 feet east of 
the driveway he was going to enter and at that time 
his speed was 3 miles an hour; and that he could see 
the load behind him on the ensilage wagon, and could 
see over it. He glanced in the rear view mirror at the 
time he was giving the signal and saw nothing behind 
him, and did not see the defendant’s truck. Asked 
whether he could see back along the road for a consid- 
erable distance, he answered: “Well, that is hard to 
say. The truck isn’t in shape—to reconstruct the acci- 
dent, the ensilage was piled up so that there wasn’t a 
good vision. You couldn’t see clear down the road but 
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you could have seen the cab of a truck approaching from 
the rear.” When he first saw the defendant’s truck he 
had turned his front wheels just about off of the road 
and heard a “sliding of tires or whatever it was.” He 
looked, and the truck was almost on him. That was the 
first indication he had that the defendant’s truck was 
approaching. He heard no signal. At the time of the 
impact, the front wheels of the plaintiff’s truck were 
over the culvert (this would be on the south side of the 
road) and the back wheels were on the left-hand trav- 
eled track. The ensilage wagon was trailing in an 
“are.” The truck was facing due south. The rear 
wheels were in the southern-most lane. The defend- 
ant’s truck, at the time of the impact, “was coming 
down the middle” and struck the plaintiffs truck on 
the left rear wheel and the ensilage wagon on the left 
front side. The plaintiff’s truck ended up on the south 
side of the road and the ensilage wagon in the ditch on 
the north side of the road. 

On cross-examination the plaintiff testified that there 
were no signs or anything to indicate his lead-off road; 
that there were no lights on the ensilage wagon; and 
that he was 30 to 40 feet from the turn when he sig- 
naled. He further testified that he did not see the 
defendant’s truck until just at the time of the impact; 
that the plaintiff’s truck at that time was across the 
road; and that at the point of impact there is a clear 
view back to the east for a distance of 2 miles. He 
further testified on cross-examination that he was aware 
that a number of trucks were carrying riprap along 
that road; that at the time of the impact his vehicles 
were stretched completely across the county road; that 
the back wheels of the ensilage wagon were over next 
to the bank on the north shoulder of the road; that be- 
fore making a left turn he pulled over to the right as 
far as possible, it being a sharp turn; and that he got 
over to the extreme right about 100 yards from the 
turn. 
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The defendant’s driver testified that he was driving 
the defendant’s truck westward at the time of the acci- 
dent, carrying rock from the quarry to the river. The 
load weighed about 12 tons. The total number of trips 
made by defendant’s trucks averaged 50 to 55 a day. He 
further testified that he saw the plaintiff’s pickup truck 
and wagon when he was probably a mile or a mile and 
a half down the road; that he kept gradually working 
up to this truck to go around it, at a speed of 30 to 
35 miles an hour, and was gradually closing the gap 
between the truck he was driving and the plaintiff’s 
vehicles; and that the plaintiff’s vehicles were traveling 
about 10 miles an hour and were on the right, or north, 
‘side of the road as he approached. At that time the 
left, or south, side of the road. was open. As he at- 
tempted to pass the plaintiff's vehicles he reduced his 
speed to 20 miles an hour. The plaintiff made a left 
turn across the road into a private driveway. This wit- 
ness was not aware of this driveway and had never seen 
‘a vehicle enter it. The plaintiff executed a sharp turn 
in front of him, at which time the defendant’s vehicle 
was about 30 feet from the rear of the plaintiff’s ensil- 
age wagon and 60 feet from the front of the plaintiff’s 
truck. He did not see a signal, and could not see the 
left door of the plaintiff’s pickup truck because it was 
obscured by the ensilage wagon and its contents. When 
the plaintiff negotiated his turn to the left in front 
of the defendant’s truck, this witness applied his brakes, 
at which time his speed was approximately 15 miles 
an hour. At 15 miles an hour it would take approxi- 
mately 70 to 75 feet to stop this truck. His brakes took 
hold and slid his wheels on the gravel surface, and he 
proceeded ahead approximately 10 feet at a speed of 
10 miles an hour. This witness further testified that at 
the time of the impact he was on the left, or south, side 
of the road; and that at that time the front of the plain- 
tiffs pickup truck was in the driveway a little ways, 
and the rear end of that truck was out in the road. The 


VoL. 166] JANUARY TERM, 1958 257 
Kruger v. Ervin Clark Constr. Co. 


ensilage wagon was across the road. The truck he was 
driving turned over in the ditch on the north side of 
the road about 10 feet beyond the point of impact. He 
did not sound his horn at any time. He applied his 
brakes when he was 20 feet from the point of the impact. 

He further testified that when he was about 150 to 
175 feet from the plaintiff’s vehicles he started moving 
to the left, or south, side of the highway in an endeavor 
to go around the plaintiff’s vehicles; that he reached the 
extreme south side of the highway approximately 100 
feet from the point of impact; that as he approached to 
pass the plaintiff’s vehicles, the plaintiff was on the ex- 
treme north or right side of the road and the truck this 
witness was driving was on the extreme south or left 
side of the road; and that the plaintiff suddenly turned 
in front of the defendant’s truck when it was 30 feet 
from the rear of plaintiff's ensilage wagon. 

The defendant sets forth four assignments of error. 
For the purpose of this appeal, we consider one which 
is to the effect that the plaintiff was guilty of negligence 
to such an extent as to bar recovery on his part. 

Section 39-7,115, R. R. S. 1943, pertinent to this ap- 
peal, provides in part: -“(a) No person shall turn a 
vehicle from the direct course upon a highway unless 
such movement can be made with reasonable safety, 
* * * and after giving an appropriate signal in the man- 
ner hereinafter provided in the event any other vehicle 
may be affected by such movement. (b) A signal of 
intention to turn right or left shall be given continu- 
ously during not less than the last fifty feet traveled 
by the vehicle before turning.” 

In the case of Ambrozi v. Fry, 158 Neb. 18, 62 N. W. 
2d 259, it is said: “‘A left-hand turn across a public 
highway between intersections is fraught with danger, 
and one making such a movement is required to exer- 
cise a degree of care commensurate with the danger.’ 
Petersen v. Schneider, 153 Neb. 815, 46 N. W. 2d 355.” 

In Petersen v. Schneider, 153 Neb. 815, 46 N. W. 2d 
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395, the factual situation was somewhat similar to that 
in the instant case. The court said: “The giving of the 
statutory signal for a left turn under such circum- 
stances will not absolve the driver from negligence where 
he fails to exercise care for his own safety, and that of 
others, by looking to the front and rear for the ap- 
proach of other vehicles using the highway.” 

As we said in Petersen v. Schneider, supra, referring 
to section 39-7,115, R. R. S. 1943: “A violation of this 
statute constitutes evidence of negligence under our 
holdings. * * * The most dangerous movement on public 
streets or highways is the left-hand turn. While the left- 
hand turn at intersections is within the purview of this 
statement, the left-hand turn across a favored public 
highway between intersections is a particularly danger- 
ous one. Legislatures have seen fit to regulate such 
movements and courts have required a degree of care 
commensurate with the danger. * * * the giving of the 
statutory signal is not enough, one must exercise rea- 
sonable care under all the circumstances. He cannot 
rely on holding out his arm and trust that all may see 
it. He must take reasonable precautions for his own 
safety and the safety of others before he undertakes a 
left turn between intersections where such move- 
ments are not anticipated. As was stated in Brown v. 
Perkins, (La. App.) 144 So. 176: ‘It cannot be said that 
the holding out of the left hand without seeing the con- 
dition of traffic in the rear will absolve the driver from 
negligence any more than it could be said that such a 
signal would absolve him from negligence even though 
he saw it was either unseen or unheeded by the traffic 
in front.’ * * * ‘One driving in the rear of another car 
has the right to assume that a motorist will obey the 
law of the road and is not bound to anticipate that a 
car will leave its proper side and cross the highway, at 
least where there is no intersection of public highways, 
and nothing to lead one in the exercise of reasonable 
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care to foresee such action.’ Young v. Cerrato, 2 ‘Cal. 
App. 2d 421, 37 P. 2d 1063.” 

It is true that in the foregoing case there was no 
signal given while in the instant case there was a signal 
given under the circumstances as heretofore set out. In 
any event, it was difficult to see because of the obstruc- 
tion caused by the load of ensilage on the wagon. 

Referring again to the case of Petersen v. Schneider, 
supra, the court said: ‘“We think the correct rule to 
be applied in cases of this kind is: Where the driver of a 
vehicle turning across a street or highway between in- 
tersections fails to look at all at a time and place where 
to look would be effective, or looks and negligently fails 
to see that which is plainly in sight, or is in a position 
where he cannot see, a question for the court is usually 
presented. Where he looks but does not see an ap- 
proaching automobile because of unusual conditions or 
circumstances, or sees the approaching vehicle and erro- 
neously misjudges its speed or distance, or for some rea- 
son assumes he could safely complete the movement, 
the question is usually one for the jury.” 

In the case of Brown v. Perkins (La. App.), 144 So. 
176, cited in Petersen v. Schneider, supra, and pertinent 
to the case at bar, it was the intention of the driver of a 
truck to turn left across a paved highway into a side 
road, and for this purpose he had driven to the extreme 
right side of the road in order to make the turn. In 
anticipation of this intended turn, and in compliance 
with the provisions of Act No. 296 of 1928, he had held 
out his left hand as a signal of his intention. For some 
unknown reason, probably due to the width of the body 
of the truck, this signal was not seen by the plaintiff. 
So that, for all intents and purposes, the situation was 
the same as though no signal was given either by the 
overtaking vehicle or by the overtaken truck. The truck 
was traveling 15 or 20 miles an hour. The automobile 
following was traveling 35 to 40 miles an hour. The 
driver of the truck was not at any time aware of the 
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presence of the automobile, either in the rear or at his 
side. The driver of the truck testified that his truck 
was equipped with a rear view mirror and that it did 
not disclose the presence of the plaintiff’s car in the 
rear. So, acting on the assumption that there was no 
danger from an overtaking car, he proceeded to make 
his left turn into the side road. The court said: “This 
case involves the alleged negligence of the driver of a 
forward car in making a left turn, and the contributory 
negligence of the driver of the overtaking car. * * * It is 
the contention of the defendants that the driver of the 
truck was not aware of the presence of the plaintiff; 
that he held out his left hand as required by law and 
made his left turn. The driver of the truck testified 
that his truck was equipped with a rear-view mirror 
which gave him a perfect view of the rear, but that in 
addition he turned his head around and looked to the 
rear when he was 30 feet from the side road and saw no 
one. He says that he then held out his hand and started 
to make his turn, and that the first knowledge he had of 
the presence of the plaintiff was when the two vehicles 
collided. From the evidence it is certain that at the 
moment before the truck began its left turn plaintiff 
was within a relatively short distance behind (that is, a 
distance of between 39.25 and 60 feet). * * * Plaintiff says 
he was about and nearly even with the truck. In any 
event, the driver says he did not see him. If his mirror 
did not reveal him, it did not meet the requirements 
of the law * * * which says that the rear-view mirror 
must ‘reflect to the driver a view of the highway for a 
distance of at least two hundred feet to the rear of such 
vehicle.” If the driver looked outside to the rear he 
was negligent in not seeing the approaching automobile. 
If he had seen him where he actually was, the left-hand 
turn should not have been undertaken until the auto- 
mobile had passed, for it would certainly be negligence 
on the part of a driver of a loaded truck to undertake to 
make a left-hand turn while an automobile was attempt- 
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ing to pass as close by as plaintiff is bound to have been. 
The fact that the driver of the truck did not see the plain- 
tiff does not relieve him of negligence, for under our 
law he is supposed to have seen what he ought to have 
seen. This is so elemental and fundamental there should 
be no need of citation to support it.” See, also, Vigilant 
Ins. Co. v. Lumbermen’s Mutual Cas. Co. (La. App.), 
85 So. 2d 87. 

With the foregoing authorities in mind, a summary of 
the pertinent facts shown by the record may be in order. 
The plaintiff was driving his pickup truck, and attached 
thereto was an ensilage wagon. The length of such ve- 
hicles was 32 feet. The ensilage wagon was not licensed 
and there were no lights on the rear end of it to indicate 
that a turn would be made. This wagon was wider 
than the truck, and was loaded with ensilage to such 
an extent that it obscured the vision of the plaintiff. 
The road was a straight, level, graveled, county road. 
The plaintiff was traveling west. He endeavored to 
execute a turn across the highway to enter a private 
driveway on the south side of the highway. In doing 
so, he made a sharp turn which brought the truck and 
the ensilage wagon completely across the road. The de- 
fendant’s driver was endeavoring to pass the plaintiff’s 
vehicles. The plaintiff contends he made a left-turn sig- 
nal with his left arm when he was a distance of from 
40 to 30 feet from the driveway. The plaintiff did not 
see the defendant’s truck until just about the moment 
of the impact, although there was a clear view back 
to the east for 2 miles. The defendant’s driver had been 
watching the plaintiff’s vehicles as he approached and had 
seen no signal. He could not see the left door of the 
plaintiff’s truck because it was obscured by the en- 
silage wagon. He was approximately 30 feet from the 
rear end of the ensilage wagon and 60 feet from the 
front of the plaintiff’s truck at the time. the plaintiff 
executed his turn to the left. The defendant’s driver 
immediately applied his brakes. His speed was not over 
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20 miles an hour. His brakes took hold and his wheels 
slid on the graveled surface. At the time of the im- 
pact his speed was 10 miles an hour. The defendant’s 
driver was unable to turn to the right or left to avoid 
the plaintiff’s vehicles since they were stretched com- 
pletely across the highway. In addition, there were 
ditches on either side of the highway. 

We hold that under the undisputed facts of this case 
the judgment of the trial court was clearly wrong, and 
that the defendant’s motion for new trial should have 
been sustained. 

The judgment is reversed and the cause remanded 
for a new trial. 

REVERSED AND REMANDED. 


In RE GUARDIANSHIP OF CLAYTON OCHSNER, INCOMPETENT. 
Ciay County, NEBRASKA, APPELLEE, v. JOHN A. BoTToRF, 
GUARDIAN OF CLAYTON OCHSNER, INCOMPETENT, 


APPELLANT. 
88 N. W. 2d 898 


Filed March 21, 1958. No. 34337. 


1. Counties. A grant of authority to a county is strictly construed 
and enjoyment of the grant requires a compliance with any 
condition or restriction of the grant. 

2. Insane Persons. The generally accepted view is that at com- 
mon law public authorities could not recover from an incompe- 
tent person or his estate any expenses incurred on his account. 

A statute creating such an obligation and containing 
requirements relative to determining and enforcing the obliga- 
tion is exclusive and must be strictly complied with. 

4. Counties: Insane Persons. A condition precedent of a recovery 
by a county from the estate of an incompetent person by virtue 
of section 83-352, R. S. Supp., 1955, of the expense of his care 
and maintenance in a state hospital which has been paid by the 
county is that the county allege in the statement of its cause of 
action and prove at the trial that the incompetent is possessed 
of an estate and income sufficient to meet the expense of his 
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care and maintenance at the hospital without depriving those 
dependent upon him of their necessary support. 

5. Statutes. If a right is created by statute which did not exist 
at common law, the Legislature may impose a condition thereon 
and such condition is an integral part of the enactment and 
must be complied with in the manner therein prescribed. 


AppPEAL from the district court for Clay County: 
EpmMunp Nuss, Jupce. Reversed and remanded with 
directions. 


Massie, Bottorf & Massie, for appellant. 


Clarence S. Beck, Attorney General, Homer L. Kyle, 
and S. W. Moger,, for appellee. 


Heard before Summons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaucu. J. 

The trial of a charge of a felony against Clayton 
Ochsner in the district court for Clay County resulted in 
a verdict of not guilty because of his insanity at the time 
of the alleged commission of the offense. That court, 
because of the verdict, adjudged that Clayton Ochsner, 
hereafter referred to as the incompetent, should be and 
he was committed to the state hospital for the mentally 
ill at Ingleside. He was admitted to that institution 
March 14, 1952, and he has since been there confined 
and cared for as a mentally ill person. The incompetent 
was a resident of Clay County and John A. Bottorf was 
appointed by the county court of that county guardian 
of him. 


The amount of the charge for the care and mainte- 
nance of the incompetent at the state hospital for the 
period of March 14, 1952, to April 1, 1956, was paid to 
the hospital by appellee and it filed a claim for the 
amount thereof in the matter of the guardianship of the 
incompetent. The county court allowed the claim and 
ordered the guardian to pay it with funds of the guard- 
ianship. The guardian appealed therefrom to the dis- 
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trict court. Appellee, by its petition therein, alleged 
the confinement of the incompetent in the state hos- 
pital commencing with March 14, 1952; the amount of 
the charge for his care and maintenance in the hospital 
for that time; the payment thereof to the hospital by 
appellee; the ownership by the incompetent of an estate 
and income sufficient to meet the expense of his care 
and maintenance in the hospital without depriving those 
dependent upon him of their necessary support; and 
the refusal of the guardian to pay the amount of the ex- 
pense for the designated period. Appellee demanded 
judgment therefor against the appellant. The answer 
of appellant contained a general denial of the contents 
of the petition of appellee. 

The district court found the facts in favor of appellee 
and rendered judgment for it and against appellant 
for the amount claimed. His motion for a new trial 
was denied and this appeal presents the record for re- 
view. The validity of the judgment is contested by ap- 
pellant because, as he asserts, it is not supported by 
the evidence and is contrary to law. 

Appellee relies upon the authority of section 83-352, 
R. S. Supp., 1955, for the successful prosecution of the 
claim involved in this litigation. It contains these rele- 
vant provisions: “If any patient in a state hospital for 
the mentally ill * * * is possessed of an estate and in- 
come sufficient to meet the expense of the patient’s care 
and maintenance in the hospital without depriving those 
dependent upon such patient * * * of their necessary sup- 
port, the guardian * * * of such patient shall pay to 
the superintendent of the hospital, quarterly during the 
time the patient is in the hospital, a sum to be fixed by 
the Board of Control which shall be an amount equal 
to the per capita cost of maintaining the patient in the 
hospital. * * * The amounts to be paid under this sec- 
tion shall constitute a claim against the estate of the 
patient and be collectible therefrom. * * * It shall be 
the duty of the county board of each county to investi- 
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gate all unpaid claims and cause action to be brought 
in the name of the county by the county attorney to re- 
cover thereon, where it is probable that some recovery 
can be made.” 

The grant of authority to the county by this enact- 
ment must be strictly construed against the county. 
State ex rel. Johnson v County of Gage, 154 Neb. 822, 
49 N. W. 2d 672. It does not purport to create a general, 
absolute, and unconditional liability. 

The statute considered in Howard County v. Enevold- 
sen, 118 Neb. 222, 224 N. W. 280, recited that every 
person who could not earn a livelihood because of bodily 
infirmity, mental deficiency, or other unavoidable cause 
should be supported by designated relatives, if any of 
them had sufficient ability, and if they refused when 
directed by the county board, they should pay for that 
purpose the amount fixed by the county board not in 
excess of a designated maximum. The case concerned 
the refusal of a father to contribute for an unfortunate 
daughter. The court said the right of Howard County 
was statutory and was required to be established under 
the provisions of the statute. This language is con- 
tained in the report of that case: “Before a cause of 
action accrues in favor of a county or its county board 
under section 5140 against a relative who fails to furnish 
support to an indigent relative entitled to support under 
the provisions of said section, it is necessary that such 
delinquent relative be first directed by order of the 
county board to furnish support and refuse to do so.” 
In the opinion the court said: “Under that statute, be- 
fore a recovery could be had the plaintiffs were required 
to prove that Fredricka Petersen was a poor person 
unable to earn a livelihood in consequence of some bodily 
infirmity, idiocy, lunacy or other unavoidable cause. 
There is no evidence to show that she was unable to earn 
a livelihood in consequence of any bodily infirmity, 
idiocy or lunacy; so, if plaintiffs are entitled to recover 
in this action it must be because of evidence showing 
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inability by reason of some ‘other unavoidable cause. 
Estate of Hahto, 236 Wis. 65, 294 N. W. 500, con- 
cerned a statute which required a designated officer to 
make reasonable and proper efforts, giving ‘due regard 
in all cases to others who may be lawfully dependent 
upon such property for support, to recover the cost of 
maintenance furnished” to an inmate of a state insti- 
tution. The subject matter of the case was a claim 
against the estate of a deceased wife for care and main- 
tenance of her incompetent husband furnished by the 
State Department of Mental Hygiene. In the opinion 
the court said: “Before the amendment an investigation 
and a determination upon the terms of lability were 
conditions precedent to the enforcement of a claim. Al- 
though the new statutory procedure is different from 
the old, it is still a condition precedent to recovery.” 
County of Audrain v. Muir, 297 Mo. 499, 249 S. W. 
383, declares: “The provision made by law for the 
support of an indigent insane wife by the county is a 
charitable provision, from which no implication of a 
promise by her husband to pay for the expense of her 
confinement in a state hospital arises in the absence of 
fraud * * *; and in order for the county to recover back 
from him the amount of money it has paid the hospital 
for keeping her it must bring itself within the statu- 
tory provision * * * and show that the husband was 
‘bound to provide’ for his wife’s support and mainte- 
nance and was of ‘sufficient ability to pay the same.’ ” 
The common law did not recognize liability of an 
insane person for the expense of his care and main- 
tenance while he was confined in a public institution 
for the mentally ill. The statutory enactment creating 
such an obligation and containing requirements rela- 
tive to determining such liability is exclusive. Public 
authorities to recover for such expense of the care and 
maintenance of an incompetent must bring themselves 
within the terms of the statute. 
Wiseman v. State (Tex. Civ. App.), 94 S. W. 2d 265, 
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declares: “Right of state to reimbursement for care 
and maintenance of demented persons did not exist at 
common law, state’s only right being statutory * * *. 
State which did not pursue right provided by statute, 
allowing state to contract for liability by incompetent’s 
estate for incompetent’s care or secure judicial ascer- 
tainment at instance of board of control to determine 
whether incompetent’s estate was legally liable for his 
care, held not entitled to recover for care provided in- 
competent by state subsequent to passage of such stat- 
ute * * *.” See, also, In re Application of St. Lawrence 
State Hospital for the Insane, 13 App. Div. 436, 43 N. 
Y. S. 608; In re Bedford, 11 N. J. Misc. 589, 168 A. 134; 
Estate of Hahto, supra; 44 C. J. S., Insane Persons, § 
75 b, p. 177, § 75 ¢ (3) (a), p. 188. 

In Duhrkopf v. Bennett, 108 Neb. 142, 187 N. W. 813, 
this court said: “Where a right has been created by 
statute which did not exist at the common law, the leg- 
islature may impose restrictions thereon, and the con- 
ditions so imposed qualify and are an integral part of 
the act and must be fully complied with in the manner 
therein prescribed.” See, also, Park v. School District, 
127 Neb. 767, 257 N. W. 219; Johansen v. Farmers Mutual 
Hail Ins. Assn., 133 Neb. 118, 274 N. W. 393; Ray v. Sani- 
tary Garbage Co., 134 Neb. 178, 278 N. W. 139. 

The observation of the court in Swaney v. Gage 
County, 64 Neb. 627, 90 N. W. 542, is appropriate: “It 
must be conceded that the legislative body, which cre- 
ated the right of action, had absolute power to deter- 
mine the conditions under which it must be brought * * *. 
Without such a law the plaintiff in this case would have 
had no right of action at all * * *.” 

The statute above quoted is indispensable to the 
cause of action asserted by appellee. It creates a right 
that did not exist at common law. It requires as a con- 
dition precedent to the existence and enjoyment of the 
right that the incompetent be possessed of an estate and 
income sufficient to meet the expense. of the incompe- 
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tent’s care and maintenance in the hospital without 
depriving those dependent upon him of their necessary 
support. This is not a matter of defense to be pleaded 
and established by the incompetent or his guardian. 
It is by the statute made a condition of the right and of 
the remedy. Appellee could only allege a cause of ac- 
tion by asserting that the requirements of the condition 
implicit in the statute did exist and appellee could estab- 
lish a right to recover on the claim exhibited by its peti- 
tion only by establishing by evidence the existence of 
the facts made necessary by the condition. Appellee 
complied with the requirements in this respect in its 
petition in the district court. It alleged a legally suffi- 
cient cause of action but it produced or offered no evi- 
dence that the incompetent was possessed of an estate 
and income sufficient to meet the expense of his care 
and maintenance in the hospital without depriving those 
dependent upon him of their necessary support. The 
record sustains the assignment of appellant that the 
judgment is not sustained by the evidence and that it 
is contrary to law. This is fatal to it. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Clay County 
with directions to render a judgment in the cause dis- 
allowing and dismissing the petition and claim of 
appellee. 

REVERSED AND REMANDED WITH DIRECTIONS. 


In RE ESTATE OF MAuDE C. CRANE, DECEASED. 
Faye LUTCAVISH, APPELLANT, v. PauL H. Eaton, 
ADMINISTRATOR OF THE ESTATE OF MAUDE C. CRANE, 


DECEASED, APPELLEE. 
89 N. W. 2d 44 


Filed March 28, 1958. No. 34275. 


1. Courts. Courts are bound to take notice of the limits of their 
authority, and accordingly a court may of its own motion, even 
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though the question is not raised by the pleadings or is not 
suggested by counsel, recognize the want of jurisdiction, and 
it is its duty to act accordingly by staying proceedings, dis- 
missing the action, or otherwise noticing the defect, at any 
stage of the proceedings. 

2. Actions. Want of jurisdiction of the subject matter of the 
action is a defect which it is the duty of the court to notice, of 
its own motion, by dismissal of the action or other suitable 
action, at any stage of the proceedings. 

3. Appeal and Error. On appeal to the district court from the 
county court where the county court had no jurisdiction of the 
subject matter such appeal confers no jurisdiction upon the 
district court. 

4, Wills: Executors and Administrators. The construction of a 
will in probate court is for the information and benefit of the 
executor or administrator only, in order to advise him what 
course to pursue. It adjudicates nothing beyond his rights 
and liabilities in the execution of his office. Controversies be- 
tween the executor or administrator and persons claiming ad- 
versely to the estate will not be affected thereby. 

5. Wills: Courts. The rights of a residuary legatee to property 
constituting the residue of an estate which has been settled 
cannot be determined by filing a claim in the intestate estate 
of the principal beneficiary under the will. Where the plead- 
ings of the respective parties disclose adverse and divergent 
contentions, the determination of any rights the residuary 
legatee may have involves a construction of the will under which 
he claims the right to the residue of the estate, and the court 
having jurisdiction is the district court. 


APPEAL from the district court for Morrill County: 
CLAIBOURNE G. Perry, JuDGE. Affirmed. 


Dwight Griffiths, Paul E. Rhodes, and Simon Lantzy, 
for appellant. 


Paul H. Eaton and Robert J. Bulger, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MEssmore, J. 

This is an appeal from a judgment of the district 
court for Morrill County dismissing a claim allowed 
by the county court on the ground that the district court 
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did not have jurisdiction over the subject matter of 
the action. On December 29, 1955, the claimant, Faye 
Lutcavish, filed a claim in the county court of Morrill 
County against the estate of Maude C. Crane who died 
July 25, 1955, intestate. Paul H. Eaton was appointed 
administrator of the estate of Maude C. Crane, de- 
ceased. The claimant, Faye Lutcavish, is the same per- 
son named and designated as Faye Crane in the last 
will and testament of Fred A. Crane, deceased. Fred 
A. Crane died February 11, 1950. His last will and 
testament was admitted to probate in the county court 
of Morrill County March 21, 1950. The estate was set- 
tled and distribution made in accordance with his will. 
Faye Lutcavish was Fred A. Crane’s daughter by his 
first wife. Maude C. Crane was the second wife of 
Fred A. Crane. 

The will of Fred A. Crane, deceased, provides in part 
as follows: “SECOND, After the payment of such fu- 
neral expenses and debts, I give, devise, and bequeath 
to my loving wife Maude Crane, all of my real and per- 
sonal property, of whatever it may consist, and wher- 
ever it may be found, and it is my will that she sell 
or dispose of any of said property as she may see fit. 
It is my will that should there be any property, real 
or personal, remaining, at the time of the death of my 
said wife, Maude Crane, then said property which has 
come to the said Maude Crane as a result of this be- 
queath (bequest) shall be given to my daughter Faye 
Crane.” 

In addition to stating some of the facts above set out, 
the claimant set forth in her claim the following in sub- 
stance: That upon the distribution of the personal 
estate of Fred A. Crane, deceased, Maude C. Crane re- 
ceived all the personal estate of Fred A. Crane, de- 
ceased, consisting of two shares of capital stock of the 
Farmers Equity Cooperative Creamery Association of 
the value of $29.37, and the sum of $2,174.91 in cash, 
and the same was delivered into the possession and con- 
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trol of Maude C. Crane for her use and benefit during 
her natural life; that under and by virtue of the terms 
and provisions of the last will and testament of Fred A. 
Crane, deceased, this claimant, Faye Lutcavish, became 
the owner of all the property, both real and personal, 
owned by Fred A. Crane at the time of his decease, 
subject only to the provisions of his last will and testa- 
ment directing the payment of his funeral expenses and 
debts, and subject only to the life estate of Maude C. 
Crane in said property of Fred A. Crane, deceased; and 
that Maude C. Crane, now deceased, wrongfully con- 
verted the above-described stock of the Farmers Equity 
Cooperative Creamery Association and cash funds in 
the amount of $2,174.91, to her own use and com- 
mingled the same with her own funds. The claimant 
prayed for allowance of her claim in the amount of 
$2,204.28 against the estate of Maude C. Crane, de- 
ceased, or for such other amount that the court de- 
termined just and proper to adequately reimburse her 
for her share of the property and estate of Fred A. 
Crane, deceased, to which this claimant was entitled 
under the terms of his last will and testament. 

The administrator of the estate of Maude C. Crane, 
deceased, filed objections to the claim, in which he ad- 
mitted that the last will and testament of Fred A. 
Crane was admitted to probate and contained the pro- 
visions as heretofore set out; and admitted that upon 
the entry of the final decree in the probate proceedings 
of the estate of Fred A. Crane, deceased, there was dis- 
tributed to Maude Crane, who was one and the same 
person as Maude C. Crane named therein, stock in the 
Farmers Equity Cooperative Creamery Association ap- 
praised at the value of $20, but having a book value of 
$29.37 at the time of distribution, and also the sum of 
$2,174.91 and no other property, but that listed in the 
inventory of the estate of Maude C. Crane, deceased, 
were items consisting of a watch and pocket knife be- 
lieved to have belonged to Fred A. Crane, deceased. The 
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administrator alleged that he had made an investigation 
and found that Maude C. Crane cashed or sold back to 
the Farmers Equity Cooperative Creamery Association 
said stock of the book value of $29.37; that the pro- 
ceeds therefrom were applied or used by her for her sup- 
port, comfort, and enjoyment; that the residue received 
by Maude C. Crane from the estate of Fred A. Crane, 
deceased, on September 26, 1950, was in the sum of 
$2,174.91; that she deposited the sum of $1,930 in her 
postal savings account; that the remaining $244.91 was 
commingled with her own money and funds and may 
have become a part of the purchase price paid in the 
sum of $375 for a United States savings bond of $500 
denomination purchased by her on October 5, 1950, or she 
may have used the $244.91 of the residue for her sup- 
port and maintenance; that Maude C. Crane had money 
of her own on deposit in her postal savings account 
when she deposited the $1,930 of the residue of the 
estate of Fred A. Crane, deceased, in said account; that 
thereafter she made further additions to said account 
out of her own money; that on April 28, 1953, she closed 
out the postal savings account and received a government 
check for $2,518.20, which sum would include her own 
money, the earnings on the entire deposit, and the sum 
of $1,930 from the residue of the estate of Fred A. Crane, 
deceased; that on or about the same day she deposited 
the government check to her account in the Lisco State 
Bank, and later purchased government savings bonds, 
three of such bonds for the amount of $750 each, and 
two for $75 each; that she cashed two of the bonds pur- 
chased for $75 each and one of the bonds purchased for 
$750, using the proceeds for living and medical ex- 
penses, leaving two savings bonds purchased for the 
sum of $750 each in the hands of the administrator of her 
estate; and that it was for the court to determine whether 
the two United States savings bonds remaining should 
be construed as being personal property of the estate of 
Fred A. Crane, deceased, purchased from the residue of 
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his estate and subject to distribution to the claimant, 
or whether they were to be distributed to the heirs 
of Maude C. Crane, deceased, as a part of her separate 
estate. The administrator denied that Maude C. Crane 
had received any other property from the estate of Fred 
A. Crane, and denied the right of the claimant to re- 
cover or have any interest, income, or benefits from the 
residue of the estate of Fred A. Crane, deceased, or the 
right to an accounting for moneys used by Maude C. 
Crane for her support, maintenance, use, and comfort. 
The administrator alleged that the only accounting re- 
quired of the Maude C. Crane estate was the residue 
unused by the deceased during her lifetime, and prayed 
that the claim be disallowed, save and except for any 
portion of the residue from the estate of Fred A. Crane, 
deceased, that the court might find and determine to 
remain at the time of the death of Maude C. Crane, 
deceased. 

Objections to the claim were also filed by Fred A. 
Buerstetta and Lucy E. Jones, brother and sister of 
Maude C. Crane, deceased, as two legal heirs of Maude 
C. Crane, deceased. The allegations of this pleading 
were quite similar to the objections filed by the ad- 
ministrator of the estate of Maude C. Crane, deceased, 
and need not be summarized. 

The claim was heard in the county court on Jan- 
uary 22, 1957. The objectors, Lucy E. Jones and Fred 
A. Buerstetta, did not appear except as heirs of Maude C. 
Crane, deceased, being represented in that capacity by 
the administrator and attorney for the estate of Maude C. 
Crane, deceased. The claim was allowed by the county 
court in the amount of $2,204.28, and the administrator 
of the estate of Maude C. Crane, deceased, was ordered to 
surrender the watch and pocket knife to the claimant. 

The administrator of the estate of Maude C. Crane, 
deceased, appealed to the district court from the order 
of the county court allowing the claim. The claimant 
filed a petition in the district court in substantially the 
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same form as the claim filed in the county court. The 
administrator filed an answer and objections to the 
petition, setting forth in substance the same facts as 
appeared in his objections in the county court. An 
answer and reply denying generally the allegations of the 
administrator’s answer and objections was filed by the 
claimant. No filing or appearance was made in the 
district court by Lucy E. Jones or Fred A. Buerstetta as 
heirs of Maude C. Crane, deceased. 

The matter came on for hearing in the district court on 
May 13, 1957. Trial to a jury was waived. The facts 
were stipulated and the stipulation was filed. The claim- 
ant offered the stipulated facts in evidence. The admin- 
istrator objected to the introduction of any evidence for 
the reason that the district court and the county court 
had no jurisdiction to consider this matter, and that the 
district court on appeal had no jurisdiction to hear 
and consider this matter. The objection to the introduc- 
tion of evidence was sustained. The administrator then 
moved to dismiss the claim for lack of jurisdiction, and 
this motion was sustained. The court then entered 
its order dismissing the claim for lack of jurisdiction. 
The claimant filed a motion for new trial, and later filed 
an amended motion for new trial. On the overruling 
of the amended motion for new trial, the claimant ap- 
pealed to this court. 

The appellant assigns as error the district court’s 
dismissal of her claim for lack of jurisdiction as being 
contrary to law. 

Courts are bound to take notice of the limits of their 
authority, and accordingly a court may of its own mo- 
tion, even though the question is not raised by the 
pleadings or is not suggested by counsel, recognize the 
want of jurisdiction, and it is its duty to act accordingly 
by staying proceedings, dismissing the action, or other- 
wise noticing the defect, at any stage of the proceed- 
ings. Stewart v. Herten, 125 Neb. 210, 249 N. W. 552. 

Want of jurisdiction of the subject matter of the ac- 
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tion is a defect which it is the duty of the court to 
notice, of its own motion, by dismissal of the action or 
other suitable action, at any stage of the proceedings. 
Lippincott v. Wolski, 147 Neb. 930, 25 N. W. 2d 747, 169 
A. L. R. 1236. See, also, Stewart v. Herten, supra. 

On appeal to the district court from the county court 
where the county court had no jurisdiction of the sub- 
ject matter such appeal confers no jurisdiction upon the 
district court. In re Trust Estate of Myers, 151 Neb. 
205, 37 N. W. 2d 228. 

The appellant, Faye Lutcavish, asserts that the basic 
question for determination by this court is whether or not 
the county court had jurisdiction over the subject mat- 
ter of the action, that is, to have and determine her 
claim against the estate of Maude C. Crane, deceased. 
The appellant assumes that it is the contention of the 
appellee, administrator of the estate of Maude C. Crane, 
deceased, that to determine the claim of the appellant 
required a construction of the will of Fred A. Crane, 
deceased. 

The appellant contends: (1) That the determination 
of her claim filed in the county court against the estate 
of Maude C. Crane, deceased, does not require and does 
not involve a construction of the will of Fred A. Crane, 
deceased; (2) that if a construction of the will of Fred 
A. Crane, deceased, was necessary, the county court was 
not thereby excluded from jurisdiction over the claim; 
(3) that the appellee, administrator of the estate of 
Maude C. Crane, deceased, did not, in the county court, 
raise the issue of the construction of the will of Fred 
A. Crane, deceased, in his pleadings, but in fact there- 
in admitted that the claimant was entitled to the residue 
of the estate of Fred A. Crane, deceased, remaining 
after the death of Maude C. Crane; and (4) that not only 
did the county court pleadings preclude construction 
of the will of Fred A. Crane, deceased, as an issue, but 
that issue had been previously foreclosed at the time of 
the final settlement of the Fred A. Crane estate, for the 
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reason that in the final decree entered in the Fred A. 
Crane estate the court construed the will for the bene- 
fit of Maude C. Crane, executrix, in carrying out the 
terms of the will and assigned the residue to Maude C. 
Crane “as by said Will provided and that if there should 
be any of said property or residue remaining at the time 
of the death of said Maude Crane, the said Faye Lut- 
cavish shall be entitled thereto.” 

In Hahn v. Verret, 143 Neb. 820, 11 N. W. 2d 551, we 
said: “The construction of a will, in the probate court, 
for the information and benefit of the executor only in 
order to advise him what course to pursue adjudicates 
nothing beyond his rights and liabilities in the execution 
of his office. Controversies between adverse claim- 
ants under a devise or bequest or between the execu- 
tor and persons claiming adversely to the estate will not 
be affected thereby.” 

As stated in Annable v. Ricedorff, 140 Neb. 93, 299 
N. W. 373: “This jurisdiction was long ago committed 
to the doctrine: ‘The construction of the will in such a 
case (in probate court) is for the information and bene- 
fit of such executor or administrator only, in order to 
advise him what course to pursue. It adjudicates nothing 
beyond his rights and liabilities in the execution of his 
office; controversies between adverse claimants under 
the devise or between the executor or administrator and 
persons claiming adversely to the estate, will not be 
affected thereby.’” See, also, Youngson v. Bond, 69 
Neb. 356, 95 N. W. 700; Fisher v. Fisher, 80 Neb. 145, 
113 N. W. 1004; Klug v. Seegabarth, 98 Neb. 272, 152 
N. W. 385. 

In DeWitt v. Sampson, 158 Neb. 653, 64 N. W. 2d 
302, an action was started in the district court to have the 
will of Theodore C. Sampson construed. Certain residu- 
ary legatees of the estate of Laura Sampson, deceased, 
and spouses of some of the legatees were plaintiffs. The 
executor of the last will and testament of Laura Samp- 
son, deceased, was also a plaintiff. The action was 
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brought against certain residuary legatees of the will 
of Theodore C. Sampson, deceased, defendants. The 
cause of action pleaded by the plaintiffs was to have the 
will of Theodore C. Sampson construed and, on the basis 
of the construction, to have title to what they contended 
to be the assets of the estate of Laura Sampson, de- 
ceased, quieted in them as legatees of the estate of Laura 
Sampson. Theodore C. Sampson died on October 15, 
1937, and his estate was duly probated. At the time 
of the death of Theodore C. Sampson his estate consisted 
of lands and personal property. The lands were sold in 
accord with the powers granted by the provisions in the 
will. On October 17, 1952, Laura Sampson died testate 
and her will was probated in the county court. On her 
death, according to the petition, certain defendants 
named therein as residuary legatees of Theodore C. 
Sampson, made claim apparently in the county court 
against her estate for $31,950.66 which they asserted 
was due them as the residue under the provisions of the 
will of Theodore C. Sampson. The prayer of the 
petition was to have the will of Theodore C. Sampson 
construed. To the petition, a plea in abatement and a 
demurrer were filed, which were sustained. The court 
said: “The purport and effect of the plea in abatement 
and the demurrer is to say that the subject matter of 
appellants’ pleaded cause of action is a claim by ap- 
pellees against the estate of Laura Sampson, deceased, 
a matter over which the county court has exclusive jur- 
isdiction. The appellants on the other hand have pro- 
ceeded on the theory that since the rights, if any, which 
appellees had flowed from the will of Theodore C. Samp- 
son the rights of all parties should be determined in an 
action in the district court. It was this contention which 
was determined adversely to appellants by the dismissals 
based on the plea in abatement and the demurrer. * * * 
More than a mere claim is involved here. The basic 
question involved is that of the rights of the parties to 
this action under the terms of the will of Theodore C. 
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Sampson, deceased. The determination of this question 
cannot be made except by a construction of that will. 
The only proper forum for that determination is the dis- 
trict court. * * * It must be said that the district court 
had jurisdiction of the cause of action pleaded, that the 
petition was not vulnerable to demurrer, and that there- 
fore the action was erroneously dismissed.” 

The above-cited case is in point with the instant case 
on the jurisdictional question raised. 

As we view the pleadings, the appellant asserts that 
Maude C. Crane had a life interest only in the estate 
of Fred A. Crane, deceased; that she was not privileged 
to convert any of the property of such estate to her own 
use or commingle the same with funds of her own and 
by doing so she wrongfully violated the rights of the ap- 
pellant under the will of Fred A. Crane, deceased; and 
that the appellant is the owner of all of the residue after 
completion of the administration, subject only to the life 
use of Maude C. Crane. On the other hand, the appellee, 
by pleadings, asserts that the interest of Maude C. 
Crane was a life estate coupled with the power to sell 
and dispose of any of the property left under the will 
of Fred A. Crane for the purposes as stated therein; 
that she had a right to commingle the same with her 
own funds as long as the identity of the corpus of the 
residue was not lost; that she could use all or any part 
of the property for her wants, needs, and reasonable 
desires; and that upon the death of Maude C. Crane, the 
appellant would become the owner of such residue, if 
any, not consumed during the lifetime of Maude C. 
Crane for her support, maintenance, and comfort. 

It appears from the pleadings of the respective par- 
ties that their contentions regarding the will of Fred A. 
Crane, deceased, and what it means, are adverse to each 
other to such an extent that the contentions of the par- 
ties can be resolved only by a construction of the will of 
Fred A. Crane, deceased. 

Whatever interest the appellant Faye Lutcavish has, 
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she must establish under and by virtue of the will of 
Fred A. Crane, deceased. This estate has been pro- 
bated, distribution made as provided by the will, and the 
estate settled. The estate in which Faye Lutcavish 
filed a claim is the intestate estate of the second wife 
of her father. Under the circumstances presented, we 
conclude that this is not a proper claim against the estate 
of Maude C. Crane, deceased. In the event the district 
court construes the will of Fred A. Crane, deceased, 
and finds that the appellant is entitled to certain prop- 
erty of that estate she then has a proper remedy at law 
to obtain it. 

While it may appear that some language in the earlier 
decisions of this court might be in conflict with the later 
decisions of this court cited herein on this point of jur- 
isdiction, suffice it is to say that for some considerable 
period of time this court has been committed to the 
rules announced heretofore in this opinion regarding 
the question of jurisdiction of the county court and the 
district court pertaining to wills. 

For the reasons given herein, the judgment of the 
district court is affirmed. 

AFFIRMED. 

Stmmons, C. J., dissenting. 

I refer to the claimant herein as the plaintiff and to 
the administrator as the defendant. 

The result of this decision is compounded confusion. 

The confusion rests on two premises. The first is a 
failure to analyze and find the reason of a rule of law 
as a guide to its application. The second is a failure to 
confine the scope of the decision to the issue presented. 

In the third full paragraph of the opinion the court 
states the plaintiff’s claim is one based on the conversion 
of stocks and cash by deceased in her lifetime. The 
value of the property converted is claimed to be $2,- 
204.28, being the value of stock and cash received by 
Mrs. Crane from the Fred A. Crane estate. Plaintiff al- 
leges an indebtedness of $2,204.28 and prays for an al- 
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lowance of her claim for that amount of money. The 
issues were so treated in the county court and the claim 
allowed. 

So the court starts off with a recognition of the fact 
that plaintiffs claim is one based on an alleged tort of 
the intestate during her lifetime and sought the pay- 
ment of a money claim. So stated it is nothing more 
than a claim against an estate. 

The court then quotes from three of our recent deci- 
sions. It then concludes that the allowance or disallow- 
ance of the claim calls for a construction of the will of 
Fred A. Crane, deceased, and that the district court, and 
not the county court, has original jurisdiction of that 
matter. 

That would seem to decide the matter upon the issue 
presented to the trial court and presented here, which 
is that of jurisdiction of the subject matter. The issue 
is: What court had jurisdiction to construe the will? 

The court goes further and in the second from the last 
paragraph of its opinion holds that “this is not a proper 
claim against the estate of Maude C. Crane, deceased.” 
Here the court changes the issue to: ‘What does the 
will mean?” No reason is given for such a holding. 
Here the court, having concluded that the plaintiff at no 
time had her claim pending before a court having juris- 
diction of the subject matter, and there never having 
been a trial of the issue on the merits of the claim pre- 
sented, it then decides the issue on the merits and holds 
that plaintiff does not have a proper claim. 

I fail to see where this court gets jurisdiction to de- 
cide that issue. It does it in a case in which it is first 
held that neither the county court nor the district court 
has jurisdiction of the subject matter. 

The next sentence demonstrates that I have not mis- 
construed the court’s opinion. It is: “In the event the 
district court construes the will of Fred A. Crane, de- 
ceased, and finds that the appellant is entitled to certain 
property of that estate she then has a proper remedy 


Vou. 166] JANUARY TERM, 1958 281 


Lutcavish v. Eaton 


at law to obtain it.” (Emphasis supplied.) Here the 
court denies to the plaintiff an election of remedies, and 
makes an election for her. 

The court construes the will to the extent of holding 
that it does not support a “proper claim” against the 
estate of Maude C. Crane. That was the issue that the 
county court held in favor of the plaintiff. The district 
court held that it did not have jurisdiction to decide that 
matter and dismissed the claim because both the county 
court and the district court had no jurisdiction of the 
subject matter. 

This court affirms the lack of jurisdiction and then 
decides the issue of the merits of the claim and in favor 
of defendant. 

The court goes further and suggests an original ac- 
tion in the district court to construe the will. The court 
does not suggest who are necessary parties to that pro- 
ceeding, but presumably the defendant here should be 
a defendant there if he is to be bound by the construc- 
tion of the will. That construction would be subject 
to appeal here. Obviously it would be limited to a de- 
termination of whether or not the plaintiff was “entitled 
to certain property” of the Fred A. Crane estate, for 
the question of whether the will can be construed to 
support “a proper claim” against the Maude C. Crane 
estate is made res judicata by this opinion. 

Just as obviously when that action is ultimately de- 
cided plaintiff must bring a third action which would 
be “a proper remedy” to obtain “certain property.” Just 
what that remedy is and what court has jurisdiction is 
left to the conjecture of the plaintiff. 

It is also to be remembered that defendant both in the 
county court and the district court conceded the right 
of the plaintiff to the “residue” of the Fred A. Crane 
estate and by elaborate pleading traced part of the 
moneys into bonds which he held as administrator. So 
this court determines the issue largely in favor of the 
defendant while the subject matter at all times is held 
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to be without the jurisdiction of the court. 

While this action has been pending, while the next 
action to construe the will will be pending, and then 
while the action to recover “certain property” is pend- 
ing (each consecutively), the closing of the probate of 
the Maude C. Crane estate will be suspended “between 
the heaven and the earth,” a result “sacrilegious in a 
court of conscience.” Gilbert v. Provident Life and 
Trust Co., 1 Neb. (Unoff.) 282, 95 N. W. 488. 

Since the days of the Magna Charta our judicial sys- 
tem has been dedicated to the denial of delays that re- 
sult in the denial of justice. 

It is because of the above considerations that I say 
the result of this decision is compounded confusion. 

All of this can be avoided if we go back to examine, 
restate, and follow the considered opinions of this 
court on the matters of jurisdiction of the county court 
in probate matters and of the district court in law and 
equity matters. 

The difficulty is that over a period of years the juris- 
diction of the county court in this one respect has been 
diminished in our decisions by a slow process of 
decretion. 

The established rule is: The word “claim” includes 
every species of liability which an executor or an ad- 
ministrator of an estate can be called upon to pay, or 
provide for payment, out of the general fund of the 
estate. Mueller v. Shacklett, 156 Neb. 881, 58 N. W. 
2d 344. 

I take it that there is no dispute that, on her theory 
of the construction of the will and her election of rem- 
edies, the plaintiff has a claim against the estate of 
Maude C. Crane. The dispute arises because that claim 
rests on language in a will long since probated and 
the estate which it controlled administered. 

Here the basic issue is the determination of the rights 
of the plaintiff and Maude C. Crane under the will of 
Fred A. Crane. The important matter is the rights of 
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the parties. The incidental fact is that, in this instance, 
those rights are determined by language in a will. Had 
the identical right been created by a contract or any 
written instrument other than a will, no one would 
think to challenge the county court’s jurisdiction to con- 
- strue it as a foundation to allowing or disallowing the 
claim. The confusion arises because a will is involved 
and because of “some language” in our more recent 
decisions. 

I have doubts if the rule relied on by the court has 
any application to a will that has been probated and the 
estate closed. But I prefer to meet the issue on the 
basis of the court’s opinion. 

I have searched for the reason for the rule to deter- 
mine its applicability. 

A proper understanding of the applicable rules re- 
quires that we begin with decisions antedating those 
cited by the court. 

In Reischnick v. Rieger, 68 Neb. 348, 94 N. W. 156, we 
had an almost identical fact situation and issue pre- 
sented. In that case the plaintiff was the administrator 
of the estate of a deceased beneficiary of a will. He 
represented the rights of the beneficiary. He sued the 
executor of the testator’s will, praying for a construction 
of the will. The ultimate relief sought was the payment 
of one-eighth part of $450. The trial court construed 
the will and rendered judgment against the executor for 
$56.25 and costs. On appeal here the defendant con- 
tended that the subject matter of the suit was within 
the exclusive original jurisdiction of the county court 
and that the district court was without jurisdiction. We 
affirmed that contention. We held that: “* * * the de- 
cree is a construction of the will, and an order for dis- 
tribution of a part of the estate of the testator. The as- 
signment of the estate of a decedent is peculiarly a pro- 
bate matter, and section 289, chapter 23, Compiled Stat- 
utes (Annotated Statutes, 5154) (now as amended sec- 
tion 30-1302, R. R. S. 1943), expressly provides for a 
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decree therefor by the county court. That the construc- 
tion of a will is also a probate matter is equally clear, 
because a construction of the will, when there is one, is 
necessarily involved in such decree. That being true, 
the question arises whether the original jurisdiction of 
the county court in such matters is exclusive. Article 6, 
section 16, of the constitution gives the county court 
original jurisdiction in all probate matters. Such jur- 
isdiction is exclusive. Section 3, chapter 20, Compiled 
Statutes (Annotated Statutes, § 4787) (now section 24- 
503, R. R. S. 1943). In such matters it is a court of 
general jurisdiction. * * * Within its exclusive jurisdic- 
tion, its chancery powers are plenary. * * *. 

“It seems to us, from the constitutional and statutory 
provisions quoted, taken in connection with the cases 
cited, the conclusion is irresistible that, on the case stated, 
the district court was without original jurisdiction. It 
is true, as has been urged by counsel, that it has been 
the practice in this state to invoke the original jurisdic- 
tion of the district court for the construction of wills, 
and the practice appears to have been recognized by this 
court. But we are aware of no case in which this court 
held that the district court has original jurisdiction in 
such actions, nor in which the question was squarely 
raised. We do not wish to be understood, however, as 
holding that the district court has no jurisdiction, under 
any circumstances, to construe a will. On the contrary, 
we can readily conceive of actions of which the district 
court has original jurisdiction, wherein the construction 
of a will would be necessarily involved. But in an action 
involving only matters of which the county court, as a 
court of probate, has jurisdiction, such jurisdiction is 
exclusive, and the district court can acquire jurisdiction 
only by appeal.” (Emphasis supplied.) The above is 
one of the earlier decisions which the court brushes 
aside. 

Youngson v. Bond, 64 Neb. 615, 90 N. W. 556, was an 
action brought in district court by an administrator with 
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the will annexed against the widow and heirs of the 
testator. It was an action to reform a will and to quiet 
title to real estate. The question of jurisdiction of the 
subject matter was raised. The construction of the will 
was involved. The trial court rendered judgment re- 
forming the will and quieting title in the administrator. 
We reversed and dismissed the cause. On rehearing it 
was contended that the action was one for the construc- 
tion of a will and hence was within the original juris- 
diction of the district court. We denied that contention 
in Youngson v. Bond, on rehearing, 69 Neb. 356, 95 N. W. 
700. Weheld: “It is well settled that the county court 
has full and complete equity powers as to all matters 
within its exclusive jurisdiction. Clothed with these 
powers, its authority to construe a will, when necessary 
to enable its officers to settle an estate properly, is as 
clear as its authority to set aside on equitable grounds 
an order admitting a will to probate. Is its jurisdiction 
in such a case exclusive? This, we think, must depend 
upon the purpose and end of the proceeding. Where a 
suit in equity is to be regarded as part of the proceedings 
for settlement of the estate of a deceased person and has 
no further object than to procure or advance such settle- 
ment, it must be brought in the county court. The ob- 
vious purpose of the statute is to give all powers neces- 
sary to complete and speedy settlement of estates to one 
court, and to require all proceedings toward that end to 
be brought in that court in the first instance. To per- 
mit a concurrent equity jurisdiction, as to such proceed- 
ings, in the district court, in view of the principle that 
a court of equity which has acquired jurisdiction for 
one purpose will hold it for all purposes so far as neces- * 
sary to give complete relief and render a full decree 
covering the whole controversy, would be very likely 
to lead us back little by little to the old time suits for 
administration. (In this connection see 19 Am. Jur., 
Equity, § 172, p. 156; 30 C. J. S., Equity, § 61, p. 404-410; 
4 Pomeroy’s Equity Jurisprudence (5th Ed.), § 1155, p. 
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461.) For these reasons, we think a suit by an adminis- 
trator with the will annexed for construction of the will, 
in order to enable him to administer the estate properly, 
is not maintainable in the first instance in the district 
court. Such a suit is in reality a part of the proceedings 
for settlement of the estate. It is very different from 
a suit by trustees under a will, after settlement of the 
estate, to obtain a construction of the provisions of the 
will relating to their trust. Such a suit is not in any 
sense a part of the settlement of the estate. The dis- 
trict court has undoubted jurisdiction over such a 
trust, whether to enforce it, to give directions for its 
execution, or to appoint new trustees. Hence its power 
to construe the instrument creating the trust is clear. 
With respect to the administrator with the will annexed 
pending settlement of the estate, the case is entirely dis- 
tinct. The estate is not before the district court for set- 
tlement, nor can it come before that court except by 
appeal. Hence that court ought not to be giving di- 
rections to the officer of another court, how to admin- 
ister an estate in the other court, except as its appellate 
jurisdiction is invoked.” (Emphasis supplied.) The 
syllabus points were: Where a suit in equity is to be 
regarded as part of the proceedings for settlement of 
the estate of a deceased person, it must be brought in 
the county court, which has exclusive original jurisdic- 
tion of such matters. Hence a suit by an administrator 
with the will annexed for construction of the will in 
order to enable him to administer the estate properly 
is not maintainable in the first instance in the district 
court. 

The above case is cited by the court in the instant 
case but no quotes are taken from it. It is another one 
of those “earlier decisions” that is put aside. 

In both of these above decisions it will be noted that 
we recognized that there were cases within the original 
exclusive jurisdiction of the district court where the 
construction of a will was necessarily involved. 
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This is pointed up by our decision in Fisher v. Fisher, 
80 Neb. 145, 113 N. W. 1004, again cited but not quoted 
from by the court in the instant case. That was an ac- 
tion brought in the district court to partition real estate. 
The answer turned upon the construction of a will. It 
was contended that the county court had jurisdiction to 
hear and determine the issue. Reischick v. Rieger, 
supra, and Youngson v. Bond, 69 Neb. 356, 95 N. W. 
700, were relied on. We denied the contention holding: 
“Tt is the rule, doubtless, that the county court has jur- 
isdiction in an action by the executor to construe a will 
for the purpose of affording information to the executor 
for the administration of the estate, but the principal 
action here is to partition the land. The construction of 
the will is only incidental to the main relief sought. It 
is quite clear that the county court could not have jur- 
isdiction in an action to partition the land, and, we think, 
it is likewise clear that it would not have jurisdiction 
of an action for the construction of a will between two 
or more heirs or devisees claiming title to the same tract 
of land.” (Emphasis supplied.) This case also is one of 
the “earlier decisions” that is now brushed aside. 

In this connection see, also, Gotchall v. Gotchall, 98 
Neb. 730, 154 N. W. 243, where we held, in an action to de- 
clare a trust and to determine the rights and duties of 
the trustee, that the “construction of the will is only 
incidental to the real purpose of the action” and that the 
county court was without jurisdiction to determine the 
issues. 

The above decisions, then, lay down the basis of these 
rules: 

When the nature of a proceeding is such that it falls 
within the original jurisdiction of the county court, 
that court has the power to construe a will as an inci- 
dent to the exercise of its jurisdiction. 

When the nature of a proceeding is such that it falls 
within the original jurisdiction of the district court, that 
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court has the power to construe a will as an incident to 
the exercise of its jurisdiction. 

The rule is stated that: “In the absence of statu- 
tory provision therefor, courts of equity generally have 
no power to construe wills, except as incident to their 
jurisdiction over trusts, or where other recognized 
grounds of equity jurisdiction exist.” 96 C. J. S., Wills, 
§ 1075, p. 741. 

I have analyzed those decisions called to our atten- 
tion by counsel and our own research. They show that 
where the court has held that the district court had 
original jurisdiction to construe a will, it has been done 
in cases involving trusts or other recognized grounds of 
equity jurisdiction. 

The three decisions relied on by the court for quota- 
tions all fall into the above classification. Hahn v. Verret, 
143 Neb. 820, 11 N. W. 2d 551, was an action to quiet 
title. Annable v. Ricedorff, 140 Neb. 93, 299 N. W. 373, 
was an action in partition. DeWitt v. Sampson, 158 Neb. 
653, 64 N. W. 2d 352, was an action to quiet title. 

The construction of a will in the above cases was, 
as we said in Fisher v. Fisher, supra, “incidental to the 
main relief sought.” St. James Orphan Asylum v. Shel- 
by, 75 Neb. 591, 106 N. W. 604, was an action to quiet 
title. Fisher v. Fisher, supra, was an action in partition. 
Klug v. Seegabarth, 98 Neb. 272, 152 N. W. 385, cited 
but not quoted by the court, was an action to have a 
specific bequest declared a lien upon real estate; Mohr 
v. Harder, 103 Neb. 545, 172 N. W. 753, was an action 
in partition; Abbott v. Wagner, 108 Neb. 359, 188 N. W. 
113, was an action to impress a trust upon a residuary 
estate; Krause v. Krause, 113 Neb. 22, 201 N. W. 670, 
was an action in partition; Merrill v. Pardun, 125 Neb. 
701, 251 N. W. 834, was an action to declare and enforce 
a trust; In re Estate of Stieber, 1389 Neb. 36, 296 N. W. 
336, was an action in partition; Jones v. Shrigley, 150 
Neb. 137, 33 N. W. 2d 510, was an action to quiet title 
and for specific performance; In re Trust Estate of 
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Myers, 151 Neb. 255, 37 N. W. 2d 228, involved the dis- 
position of a trust estate; and Jacobsen v. Farnham, 155 
Neb. 776, 53 N. W. 2d 917, 33 A. L. R. 2d 543, was an ac-. 
tion to quiet title. 

The above cases, in result, are in full accord with the 
rule that the district court has jurisdiction to construe 
a will as an incident to the exercise of its equity juris- 
diction. 

The effect of our decisions is that we have limited the 
original jurisdiction of the district court to construe wills 
to those cases where the construction of the will is an 
incident to the exercise of its original jurisdiction. 

It is also patent that the court in its “earlier decisions” 
started on the theory that the construction of a will by 
the district court exercising its original jurisdiction was 
in the nature of an exception to the rule that the county 
court in the exercise of its probate power had that juris- 
diction generally. 

Such is the fair import of our decision in Reischick v. 
Rieger, supra, quoted above, where we held that we 
could “conceive of actions” where the district court had 
original jurisdiction. In Abbott v. Wagner, supra, we 
held the action involving a trust maintainable in district 
court “even though it involves a construction” of a will. 
(Emphasis supplied.) 

In Andersen v. Andersen, 69 Neb. 565, 96 N. W. 276, 
we held: “It is true that the district court has jurisdic- 
tion in equity of actions to construe wills, in cases where 
a trust relation exists by reason of the terms of the in- 
strument itself * * * and to determine the rights of 
parties thereunder; while the county court has exclusive 
original jurisdiction in the probate and contest of wills, 
and in their construction for the purposes of administra- 
tion and settlement of estates.” (Emphasis supplied.) 

Pomeroy states the Nebraska position as follows: “In 
the states of the second class (including Nebraska), the 
jurisdiction of the probate courts over everything per- 
taining to the regular. administration and settlement of 
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decedents’ estates is virtually exclusive. The equitable 
jurisdiction over the subject is neither concurrent nor 
auxiliary and corrective. It exists only in matters which 
lie outside of the regular course of administration and 
settlement, which are of purely equitable cognizance, 
and which do not come within the scope of the probate 
jurisdiction.” 4 Pomeroy’s Equity Jurisprudence (5th 
Ed.), § 1154a, p. 455. 

In Youngson v. Bond, 69 Neb. 356, 95 N. W. 700, the 
major premise of the decision was: “Where a suit in 
equity is to be regarded as part of the proceedings for 
settlement of the estate of a deceased person and has 
no further object than to procure or advance such set- 
tlement, it must be brought in the county court.” The 
minor premise was: “* * * a suit by an administrator 
with the will annexed for construction of the will, in 
order to enable him to administer the estate properly, 
is not maintainable in the first instance in the district 
court.” (Emphasis supplied.) 

The difficulty in our decisions is that in applying 
Youngson v. Bond, 69 Neb. 356, 95 N. W. 700, we have 
largely overlooked the broad scope of the major premise 
and have taken the minor premise as the rule of the case. 
We have in some of our decisions restricted the rule of 
the minor premise by making it the exclusive rule for 
the jurisdiction of the county court to construe a will. 

In Fisher v. Fisher, supra, we stated the minor premise 
as the rule. In In re Estate of Buerstetta, 83 Neb. 287, 
119 N. W. 469, we said: “It is conceded that the authority 
of the county court in actions to consider wills is con- 
fined to the purpose of giving necessary and proper di- 
rections to an executor so that he may effectually exe- 
cute the intentions of the testator * * *.” (Emphasis 
supplied.) 

In Merrill v. Pardun, supra, we stated a rule, appli- 
cable to that case, that the county court had “no juris- 
diction to construe wills to determine rights of devisees 
or legatees as between themselves, * * *,.” 
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In In re Estate of Gibson, 130 Neb. 278, 264 N. W. 
762, we stated the rule to be that the county court had 
original jurisdiction to construe wills insofar as it is 
necessary to enable the personal representatives of the 
decedent to properly administer decedent’s estate. 

In Austin v. Austin, 147 Neb. 109, 22 N. W. 2d 560, 
we held that: “The construction of the devise by a 
probate court is solely for the guidance of the legal rep- 
resentatives of the estate, * * *.” (Emphasis supplied.) 

In Klug v. Seegabarth, supra, we stated a rule more 
nearly in accord with the rule of the major premise in 
Youngson v. Bond, 59 Neb. 356, 95 N. W. 700. It is: 
“Where the purpose of the proceeding is (1) to further 
administration or settlement of the estate, (2) to con- 
strue a will for the guidance of the executor or admin- 
istrator, then the only court having original jurisdic- 
tion is the county court; * * *.” ((1) and (2) supplied 
by me.) 

Certainly where a claim is filed for the payment of 
money, the determination of whether it is a valid claim in 
whole or in part is a necessary proceeding to further 
the administration and settlement of the estate. 

In In re Estate of Mattingly, 131 Neb. 891, 270 N. W. 
487, we held: “Although the county court, as a court 
of probate, has exclusive original jurisdiction as to all 
matters of probate, and in allowing claims it does so 
generally as in a civil law action, still the county court 
while so acting by virtue of its plenary powers in pro- 
bate matters has power to try and determine matters 
of an equitable character in connection with such law 
matters and grant equitable relief to the same extent 
as the district court has in the exercise of its general 
equitable jurisdiction.” 

The allowance or disallowance of a claim against an 
estate is one of the first duties of the county court in a 
probate proceeding. In the performance of that duty, 
the county court has full authority to construe the will. 
The county court had jurisdiction of the subject matter 
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of this claim and full authority to adjudicate it. The 
district court likewise had jurisdiction on appeal. 

The court holds that the plaintiff’s remedy is to pro- 
ceed in district court in an original action and there se- 
cure a construction of the will and a determination only 
of her rights to “certain property.” 

The difficulties with this position are many. It makes 
the construction of the will the primary, and not the 
incidental, matter for decision. We have approved the 
rule: ‘“ ‘There must be some contest or controversy 
of which equity will take jurisdiction, which necessitates 
a construction of a will, before the interpretation will 
be made.’” Price v. Shiels, 149 Neb. 330, 31 N. W. 2d 
91. (Emphasis supplied.) 

The district court does not have original jurisdiction 
to allow or disallow claims against estates. We have 
directly held: The district courts of this state have no 
original jurisdiction to allow claims against the estate 
of a decedent or to order the payment of such claims out 
of funds in the hands of the administrator. Craig v. An- 
derson, 3 Neb. (Unoff.) 638, 92 N. W. 640. This was 
approved in Rehn v. Bingaman, 151 Neb. 196, 36 N. W. 
2d 856. 

By the finding made herein this rule is avoided, for 
plaintiff's only remedy now is to sue somebody for 
“certain property.” 

The allowance of the claim is the primary relief 
sought by the plaintiff. The original jurisdiction of 
the county court and the lack of original jurisdiction 
of the district court to allow or disallow the claim 
brings this matter clearly within the jurisdiction of 
the county court and the district court on appeal. The 
county court has the power to construe the will as an 
incident to the exercise of its original jurisdiction to 
allow or disallow claims. I would so hold. 

CHAPPELL and WENKE, JJ., concurring. 

We agree with the majority opinion. This concur- 
rence is filed to respectively alleviate any misconcep- 
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tions that may be engendered by the dissent filed in this 
case. 

This purported claim against the estate of Maude C. 
Crane, deceased, involves a construction of the will of 
Fred A. Crane, deceased, to determine the nature and 
extent of the property rights of the parties in the ac- 
tion under such will. It is a controversy between ad- 
verse claimants, Faye Lutcavish and Maude C. Crane, 
who were devisees or legatees under the same will, which 
is foreign to the estate of Maude C. Crane. It involves 
no question pertaining to any function lodged exclu- 
sively in the county court. If the purported claim of 
Faye Lutcavish was based on conversion by Maude C. 
Crane during her lifetime, that issue depends upon con- 
struction of the will of Fred A. Crane, and an account- 
ing of the funds and property involved. The question to 
be finally determined is the meaning of the will of Fred 
A. Crane and the respective rights of Faye Lutcavish 
and the representative of Maude C. Crane as between 
themselves under that will. 

If the funds and property involved belong to Faye 
Lutcavish, as contended, and not to the estate of Maude 
C. Crane, it is no part of Maude C. Crane’s estate and 
the administrator thereof wrongfully has it in his pos- 
session. If this be true, it can afford no basis for a 
claim against Maude C. Crane’s estate. This is not a 
case wherein the county court had original jurisdiction 
to construe a will of Maude C. Crane insofar as necessary 
to enable her executor or administrator to properly ad- 
minister her estate. 

The proper action in the situation at bar is a suit by 
Faye Lutcavish in the district court to interpret the 
will of Fred A. Crane and recover a judgment for the 
amount found due, if any, upon an accounting against 
the party or parties wrongfully withholding from her the 
funds and property to which she is allegedly entitled by 
the will of her father, Fred A. Crane, which will is 
foreign to and not any part of Maude A. Crane’s estate. 
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The district court, under the cases cited in the majority 
opinion, has exclusive jurisdiction of such an action. 
Also, in that connection, a careful analysis of the cases 
relied upon in the dissent do not justify any other 
conclusion. 

The dissent seems to infer that original jurisdiction 
of the county court can be sustained by the use of termin- 
ology which makes it appear to be a claim against the 
estate of Maude C. Crane. In that connection, courts 
will look through form to the substance of an action in 
determining jurisdiction. 

The dissent also appears to rely upon the alleged fact 
that unreasonable expense and delay of decision will 
follow because Faye Lutcavish first invoked the powers 
of the county court, therefore we should conclude that 
such court had original jurisdiction. It is fundamental 
that jurisdiction depends solely upon the nature of the 
cause of action and not upon economic or sociological 
grounds. 

We cannot agree that the general power of the county 
court to allow or disallow claims against an estate being 
administered by a county court authorizes such court 
to determine the respective rights of a devisee or lega- 
tee and the representative of another devisee or legatee 
who are adverse claimants as between themselves under 
the same will in another estate which has long since 
been closed. The claims over which the county court has 
jurisdiction are those for which Maude C. Crane was 
liable in her lifetime and those accruing after her death 
for which her estate is liable by statute. The construc- 
tion of the will of Fred A. Crane and a determination of 
the respectively alleged rights of Faye Lutcavish and 
Maude C. Crane under it are clearly matters within the 
exclusive jurisdiction of the district court. It involves 
nothing pertaining to the administration of the estate 
of Maude C. Crane, a proceeding which is admittedly 
within the exclusive jurisdiction of the county court. 
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Rosert D. BENEDICT, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
89 N. W. 2d 82 


Filed March 28, 1958. No. 34278. 


1. Indictments and Informations. An information must inform 
the accused, with reasonable certainty, of the charge being made 
against him in order that he may prepare his defense thereto 
and also be able to plead the judgment rendered thereon as a 
bar to a later prosecution for the same offense. 


The information must expressly and directly state 
each fact that is an essential element of the crime intended 
to be charged so that the accused will not be required to go 
beyond the information to learn the nature of the charge against 
him or the issue he must meet. It cannot be aided by intend- 
ment, by anything stated therein by way of mere recital, or by 
inference or implication. 


In charging the commission of an offense in an infor- 
mation it is not necessary that the exact words of the statute 
be used, provided the words employed are the equivalent in 
meaning of those contained in the statute. 


It shall be sufficient in any information, where it 
shall be necessary to allege an intent to defraud, to allege 
that the party accused did the act with intent to defraud 
without alleging an intent to defraud any particular person or 
body corporate. 

5. Appeal and Error. This court takes judicial notice of the fact 
that a bill of exceptions was not prepared, served, returned, or 
settled and allowed within the time provided by statute, or as 
extended by the trial judge or this court. 


6. A trial judge is without authority to settle and allow 
a bill of exceptions not prepared in the manner and within 
the time fixed by the statute. 

Ts In the absence of a bill of exceptions there is no ques- 


tion of fact determined by the district court for review in this 
court and no question will be considered here, a determination 
of which necessitates an examination of evidence produced in 
the trial court. 


Error to the district court for Douglas County: JAMES 
T. ENGLISH, JuDcE. Affirmed. 


James M. Lovely and Adolph Q. Wolf, for plaintiff in 
error. 
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Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENEE, J. 

This is an error proceeding from the district court for 
Douglas County. In an amended information therein 
filed on March 26, 1957, it was charged, insofar as here 
material, that: ‘“* * * on or about the 18th day of Febru- 
ary in the year of our Lord one thousand nine hundred 
fifty-six ROBERT D. BENEDICT * * * did, with the 
intent to defraud, utter or publish as true and genuine, 
a false, forged, and counterfeited check for the payment 
of money, which bank check was of the following tenor, 
towit: 

WESTERN FLAVOR SEAL COMPANY 


No. 15409 
OMAHA, NEBR., February 15, 1956 27-6 
1040 
PAY $92 and 71 cts $92.71 
WESTERN FLAVOR SEAL COMPANY 
TO THE Thomas F. Bradley 
‘ORDER 3820 Dodge St. 
OF Omaha, Nebraska R. T. Caldwell 


G. D. Devereaux 
the said defendant, ROBERT D. BENEDICT, well know- 
ing said check to be false, forged, and counterfeited, con- 
trary to the form of the Statutes in such cases made and 
provided, * * *.” A jury found the defendant guilty of 
the charge made against him and, after his motion for 
a new trial had been overruled on May 10, 1957, he was 
sentenced by the court to serve a term of 7 years in the 
State Penitentiary. Defendant thereafter filed a peti- 
tion in error in this court on June 7, 1957. We shall 
‘herein refer to the petitioner in error as the defendant. 

Defendant claims the information does not state a 


VoL. 166] JANUARY TERM, 1958 297 
Benedict v. State 


cause of action in that it does not charge that the in- 
strument was published with the intent to prejudice, 
damage, or defraud any person or persons, party politic 
or corporate. 

The statute, under and pursuant to which the charge 
was made, provides, insofar as here material, that: “* * * 
whoever shall utter or publish as true and genuine or 
cause to be uttered or published as true and genuine 
or shall have in his possession with intent to utter and 
publish as true and genuine, any of the above-named 
false, forged, counterfeited, falsely printed or photo- 
graphed matter, above specified and described (which 
includes a check for the payment of money), knowing 
the same to be false, altered, forged, counterfeited, 
falsely printed or photographed, with intent to preju- 
dice, damage or defraud any person or persons, body 
politic or corporate, * * *.” § 28-601, R. R. S. 1943. 

The defendant contends that since this statute requires 
that the instrument be uttered “with intent to preju- 
dice, damage or defraud any person or persons, party 
politic or corporate” and since the amended informa- 
tion fails to set out these essential elements of the crime 
charged it therefore fails to charge a crime, is void, and 
gives the court no jurisdiction in regard thereto. It will 
be noted that the information does not specifically name 
any person or persons, body politic or corporate that 
the defendant was intending to defraud by uttering or 
publishing the forged check nor does it include the 
words “prejudice” and “damage” in charging what were 
his intentions in uttering or publishing the check. 

We said in May v. State, 153 Neb. 369, 44 N. W. 2d 
636, that: “An information must inform the accused 
with reasonable certainty of the charge against him that 
he may prepare his defense and be enabled to plead the 
judgment thereon as a bar to a later prosecution for the 
same offense. * * * It must state expressly and di- 
rectly each fact that is an essential element of the crime 
intended to be charged so that the accused will not 
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be required to go beyond the information to learn the 
nature of the charge against him or the issue he must 
meet, and it cannot be aided by intendment, by any- 
thing stated therein by way of mere recital, or by in- 
ference or implication.” 

It will be noted that the words used in the statute 
dealing with the intent with which a false, forged, or 
counterfeited check for the payment of money is uttered 
or published as true and genuine by anyone knowing 
the same to be false, forged, or counterfeited, are in the 
disjunctive so that the use of any one thereof to de- 
scribe the intent with which the act was done would be 
sufficient. 

Black’s Law Dictionary (1891 Ed.) includes, in its 
definition of these words, the following: 

Damage—“Loss, injury, or deterioration, caused by 
the * * * design * * * of one person to another, in re- 
spect of the latter’s person or property.” P. 315. 

Prejudice—“* * * means injury, loss, * * *.” P. 928. 

Defraud—‘“* * * to deprive a person of property or any 
interest, estate, or right by fraud, deceit, or artifice.” 
P, 347. 

It thus becomes evident that the use of the word “de- 
fraud” would include the meaning of the word “dam- 
age” and also “prejudice” as used in the statute. In 
Whitman v. State, 17 Neb. 224, 22 N. W. 459, we said: “In 
charging the commission of an offense in an indictment, 
it is not necessary that the exact words of the statute 
be used, provided the words employed are the equiva- 
lents in meaning of those contained in the statute.” And 
in Peterson v. State, 64 Neb. 875, 90 N. W. 964, we said: 
“An information which charges in the language of the 
statute, or in words equivalent thereto, the commission 
of an offense as therein denounced, is sufficient, and 
such information is invulnerable to a demurrer.” 

Section 29-1506, R. R. S. 1943, provides: “It shall 
be sufficient in any indictment where it shall be neces- 
sary to allege an intent to defraud, to allege that the 
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party accused did the act with intent to defraud with- 
out alleging an intent to defraud any particular person 
or body corporate, and on the trial of any such indict- 
ment, it shall not be necessary to prove an intent to 
defraud any particular person, but it shall be sufficient 
to prove that the party accused did the act charged 
with intent to defraud.” 

In Davis v. State, 58 Neb. 465, 78 N. W. 930, we held 
that: “ ‘It shall be sufficient in any indictment, where 
it shall be necessary to allege an intent to defraud, to 
allege that the party accused did the act with intent 
to defraud, without alleging an intent to defraud any 
particular person or body corporate.’ * * *.” 

Section 29-1604, R. R. S. 1943, provides: “The pro- 
visions of the criminal code in relation to indictments, 
and all other provisions of law, applying to prosecu- 
tions upon indictments to writs and process therein, and 
the issuing and service thereof, to motions, pleadings, 
trials and punishments or the execution of any sen- 
tence, and to all other proceedings in cases of indict- 
ments, whether in the court of original or appellate 
jurisdiction, shall in the same manner and to the same 
extent, as nearly as may be, apply to informations, and 
all prosecutions and proceedings thereon.” 

In view of what we have hereinbefore said and held, 
we find defendant’s contention that the amended infor- 
mation does not charge a crime under section 28-601, 
R. R. S. 1943, to be without merit. 

The defendant also contends the evidence adduced by 
the State is insufficient to sustain his conviction because 
it fails to meet the rule laid down in such a case by this 
court in Berg v. State, 157 Neb. 863, 61 N. W. 2d 837. 
Therein we held that: ‘The rule is that to sustain a con- 
viction for forgery it is not sufficient to show that the 
signature is not that of the party whose name is used, 
but it must also affirmatively be shown that the signing 
was made without his authority.” See, also, Crawford 
v. State, 164 Neb. 231, 82 N. W. 2d 1. 
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Since this contention raises a question of fact we must 
first determine whether or not we have a proper bill of 
exceptions for, as stated in Burke Lumber & Coal Co. 
v. Anderson, 162 Neb. 551, 76 N. W. 2d 630: “This court 
takes judicial notice of the fact that a bill of exceptions 
was not prepared, served, returned, or settled and al- 
lowed within the time provided by statute, and there- 
fore cannot be considered on appeal.” See, also, Neigh- 
bors & Danielson v. West Nebraska Methodist Hospital, 
162 Neb. 33, 74 N. W. 2d 854; Bryant v. Greene, 163 Neb. 
497, 80 N. W. 2d 137; Gernandt v. Beckwith, 160 Neb. 
719, 71 N. W. 2d 303; Bednar v. Bednar, 146 Neb. 726, 
21 N. W. 2d 438. As stated in Bryant v. Greene, supra: 
“A trial court is without authority to settle and allow 
a bill of exceptions not prepared in the manner and 
within the times fixed by the statute.” 

Section 24-342, R. R. S. 1943, insofar as here material, 
provides: “It shall be the duty of the reporter to de- 
liver to the party requesting it or his attorney of rec- 
ord such transcribed copy of the proceedings therein, in- 
cluding all remarks of the court made in the presence of 
the jury * * * in criminal cases within forty days from 
the time petition in error is filed in the Supreme Court, 
unless such time is extended by order of court.” 

Section 29-2020, R. R. S. 1943, which relates to pro- 
cedure in criminal cases, provides that: “* * * the taking, 
preparing, signing, and sealing of such bill shall be 
governed by the rules established in such matters in 
civil cases.” 

Sections 25-1140 to 25-1140.07, R. R. S. 1943, establish 
the rules governing bills of exception in civil cases. In 
Neighbors & Danielson v. West Nebraska Methodist 
Hospital, supra, we fully discussed, analyzed, and laid 
down the application of these rules. 

The defendant’s petition in error was filed in this 
court on June 7, 1957. Thereafter, on July 9, 1957, de- 
fendant obtained the following order from the judge 
who tried the case: “IT IS HEREBY ORDERED that 
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the defendant be and hereby is allowed forty days from 
the 9th of July, 1957 to prepare and serve a Bill of Ex- 
ceptions in the above entitled cause.” (Emphasis ours.) 
The official court reporter’s certificate shows the prepa- 
ration of the bill of exceptions was completed on Satur- 
day, August 17, 1957, it was received from the reporter 
by defendant’s attorney on Monday, August 19, 1957, and 
it was served on the attorneys for the State on Monday, 
August 19, 1957. It was returned by the State’s coun- 
sel on Monday, August 19, 1957, and settled by the trial 
judge on Wednesday, August 21, 1957. 

The following principles from Neighbors & Danielson 
v. West Nebraska Methodist Hospital, supra, have appli- 
cation here: 

“* * * the provisions of sections 25-1140 to 25-1140.07, 
R. R. S. 1943, are mandatory and must be followed in 
the procurement of a valid bill of exceptions. * * * 
Exceptions are reduced to writing within the meaning of 
this section of the statute on the day the court reporter 
certifies the draft as the bill of exceptions in the case.” 

“* * * extensions of time to procure an allowance 
of a bill of exceptions are authorized by section 25- 
1140.07, R. R. S. 1943. Under this section of the statute 
the trial judge who tried the cause, upon a showing of 
due diligence and not otherwise, may extend the time, 
not more than 40 days, making such specific directions 
in that regard as shall appear to be just to all parties.” 

“Tt will be noted by an examination of section 25- 
1140.07, R. R. S. 1948, that the trial court may extend 
the time, upon a showing of due diligence and not other- 
wise, not only as to the time for preparing the bill of ex- 
ceptions, but also the time for serving, returning, and 
settling and allowing the bill of exceptions as long as 
the extensions granted for any purpose do not exceed 
40 days.” 

“A period of 10 days is allowed to serve the bill on 
the adverse party, as provided by section 25-1140.03, 
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R. R. S. 1943. * * * These limitations as to time are 
mandatory and they may not be waived.” 

“The extension is limited by the statute to the terms 
appearing in such order, and where the extension 
granted is less than 40 days, or the extension is circum- 
scribed by other conditions or limitations, the limitations 
of time contained therein and the conditions of the order 
must be complied with.” 

“Any attempt to allow a bill of exceptions not pre- 
pared in compliance with statutory authority is of no 
force and effect, and the lack of authority cannot be 
waived. The bill of exceptions must be prepared, 
served, returned, settled, and allowed in accordance with 
the statute. Its terms are mandatory. Consequently, 
a bill of exceptions which is not prepared in accordance 
with the statute will be quashed on motion of the ad- 
verse party.” 

We made it abundantly clear in Neighbors & Daniel- 
son v. West Nebraska Methodist Hospital, supra, that 
each step in the preparation, serving, return, and settle- 
ment of a bill of exceptions must be done within the time 
provided therefor by statute or order of the judge who 
tried the cause and that a failure to do so left the trial 
judge without authority to settle and allow it. 

In view of when the petition in error was filed here 
the official court reporter had until July 17, 1957, in 
which to prepare the bill of exceptions. This she did 
not do. However, in the meantime defendant obtained 
the order hereinbefore set forth and by which he and 
this court are now bound. Considering the fact that the 
statute provides 10 days for serving the bill of excep- 
tions, which cannot be waived by either party, this 
order, since it included time for serving, left only 30 days 
from July 9, 1957, or to August 8, 1957, for the official 
court reporter to prepare and certify the bill of excep- 
tions. This the record shows she failed to do. In view 
thereof the trial judge was without authority to allow 
and settle the bill of exceptions. 
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We held in Bryant v. State, 153 Neb. 490, 45 N. W. 
2d 169: “In the absence of a bill of exceptions there is 
no question of fact determined by the district court for 
review in this court, and no question will be considered 
here, a determination of which necessitates an examina- 
tion of evidence produced in the trial court.” 

Having come to the conclusion that defendant’s con- 
tentions are either without merit or not here for our 
consideration, we affirm the judgment of the trial court. 

AFFIRMED. 

YEAGER, J., participating on briefs. 


EVERETT P. SAWYER, APPELLANT, V. JOHN A. KUNKEL, 
APPELLEE. 
88 N. W. 2d 906 


Filed March 28, 1958. No. 34286. 


1. Appeal and Error. A bill of exceptions in a case tried in the 
district court must be authenticated by the certificate of the 
clerk thereof and filed in the office of the clerk of the district 
court before it may be considered in the Supreme Court. 

This court will, on its own motion, refuse to consider 

a bill of exceptions when it is not authenticated as such by the 

certificate of the clerk of the district court and not filed in the 

office of such clerk. 

. A bill of exceptions must be filed in this court on or 

before the time the case is submitted if it is to be considered 

by this court, unless, for good cause shown, the court by order 
permits its filing thereafter. 

In the absence of a bill of exceptions it is presumed 

that an issue of fact presented by the pleadings was estab- 

lished by the evidence, that it was correctly decided, and the 
only issue that will be considered on appeal is the sufficiency 
of the pleadings to support the judgment. 


APPEAL from the district court for Lincoln County: 
Isaac J. NISLEY, JupGE. Affirmed. 


Halligan & Mullikin and Baskins & Baskins, for 
appellant. 
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Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, and Frank E. Piccolo, Jr., for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CARTER, J. 

Plaintiff sued to recover damages for injuries sus- 
tained in an automobile accident which occurred at a 
street intersection in North Platte, Nebraska. At the 
close of plaintiff’s evidence the trial court sustained a 
motion for a directed verdict and dismissed the action. 
The plaintiff has appealed. 

We are required to take notice of the fact that there 
is no proper bill of exceptions filed in this case. The 
record shows that the plaintiff failed to have the bill of 
exceptions authenticated by a certificate of the clerk of 
the district court, as required by section 25-1922, R. R. 
S. 1943, and filed in the office of the clerk of the dis- 
trict court, as required by section 25-1140.06, R. R. S. 
1943. In Wabel v. Ross, 153 Neb. 236, 44 N. W. 2d 312, 
this court said: “A transcript of the proceedings at 
the trial to constitute a bill of exceptions must be set- 
tled as provided by statute and ‘filed with the papers in 
the case’ in the office of the clerk of the district court 
where the case was brought and prosecuted. § 25- 
1140.06, R. R. S. 1943. If it is desired to use the original 
bill of exceptions in this court, it is indispensable that 
it be authenticated by a certificate of the clerk of the 
district court. § 25-1922, R. R. S. 1943. It was many 
years ago determined, has since been frequently re- 
peated, and quite recently reiterated that a bill of ex- 
ceptions in a case tried in the district court must be 
authenticated by the certificate of the clerk of such 
court to entitle it to be considered in the Supreme Court. 
If a purported bill of exceptions has not been so authen- 
ticated, its contents will not be examined or considered 
by this court for any purpose. Martin v. Fillmore 
County, 44 Neb. 719, 62 N. W. 863; Romberg v. Fokken, 
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47 Neb. 198, 66 N. W. 282; Bednar v. Bednar, 146 Neb. 
726, 21 N. W. 2d 438; Ratay v. Wylie, 147 Neb. 201, 22 
N. W. 2d 622.” 

The record shows further that the plaintiff failed to 
file the purported bill of exceptions in this court prior 
to the submission of the case, in accordance with Rule 
7d, Rules of Practice in the Supreme Court, which pro- 
vides: “The bill of exceptions must be filed in the dis- 
trict court and certified by the clerk of such court, and 
when so filed and certified, may be filed in this court 
at any time prior to the submission of the case.” The 
meaning of this rule is that a bill of exceptions must be 
filed in this court on or before the time of the submis- 
sion of the case and it may be filed at any time prior to 
such submission. A bill of exceptions is a record of the 
district court. It is fundamental that this court cannot 
consider any record of the district court on appeal that 
is not filed in this court within the time provided, or, 
in a proper case for good cause shown, within the time 
permitted by order of this court. 

The practice is firmly established in this state, and 
consistently adhered to, that this court will on its own 
motion refuse to consider a document purporting to be 
a bill of exceptions which has not been authenticated 
and filed in accordance with applicable statutes and the 
rules of this court. Wabel v. Ross, supra; Neighbors & 
Danielson v. West Nebraska Methodist Hospital, 162 Neb. 
33, 74 N. W. 2d 854; Bryant v. Greene, 163 Neb. 497, 80 
N. W. 2d 137. We are required to hold that there is no 
bill of exceptions before us which can be considered on 
this appeal for any purpose. 

In the absence of a bill of exceptions the only ques- 
tion remaining is whether or not the pleadings support 
the judgment. Wabel v. Ross, supra. It will be pre- 
sumed in such a case that the issues of fact raised by the 
pleadings were sustained by the evidence and that they 
were correctly determined. The pleadings in this case 
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are sufficient to support the judgment and the judg- 
ment of the district court is affirmed. 
AFFIRMED. 


DorotHy R. BAKER, APPELLANT, v. ROBERT F. BAKER, 
APPELLEE, 
89 N. W. 2d 35 


Filed March 28, 1958. No. 34316. 


1. Divorce. Where the evidence in a divorce action establishes 
adultery on the part of one of the parties thereto, the court 
is required to grant the prayer of the other party seeking a 
divorce on that ground unless prevented from doing so by 
applicable statutory provisions. 


2. Where a wife is found to be guilty of adultery she 
is ordinarily an unfit person to have the care and custody 
of her minor children as against the husband she has wronged. 

3. Where adultery by a wife is established, she is not 
entitled to an award of alimony and ordinarily will not be 
allowed an attorney’s fee or an award of costs. 

4. Our holdings in Speck v. Speck, 164 Neb. 506, 82 


N. W. 2d 540, and Yost v. Yost, 161 Neb. 164, 72 N. W. 2d 689, 
are modified to the extent that they are in conflict with this 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
CHAPPELL, and BosLaAuGH, JJ. 


CarTER, J. 

Plaintiff, Dorothy R. Baker, brought suit for divorce 
against the defendant, Robert F. Baker. The defendant 
denied generally the petition of the plaintiff and filed a 
cross-petition praying that a divorce be granted to him. 
The trial court denied plaintiff's petition and granted a 
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divorce to the defendant on his cross-petition. The cus- 
tody of the three minor children was granted to the de- 
fendant. A division of the property owned by the par- 
ties was made and alimony was denied. From the de- 
cree so providing, the plaintiff has appealed. 

The evidence shows that the parties were married on 
June 2, 1946. Three children were born to the marriage: 
Lesley Jean, a daughter 9 years old, Randall Fred, a 
son 5 years old, and Robin Rae, a daughter 4 years old. 
The plaintiff alleged nonsupport and cruelty as grounds 
for divorce. In his cross-petition the defendant charged 
the plaintiff with numerous clandestine relations with 
other men, including adultery, as grounds for divorce. 
It was upon these issues that the case was tried. 

The parties resided in Broken Bow, Nebraska, fol- 
lowing their marriage. Defendant was engaged in the 
business of photography. In May 1955, they sold their 
home and business and purchased a resort in Minnesota. 
The venture was not a success and they returned to 
Broken Bow in October 1955. Being in financial dis- 
tress they moved in with plaintiffs parents. Each sought 
and obtained employment. Plaintiff worked in Broken 
Bow and defendant in Des Moines during the times im- 
portant here. By an arrangement between themselves 
each was to make payments on specified obligations of 
the parties. The defendant did so to the full extent of 
his means. The relationship of the parties appears to 
have been very harmonious until April 28, 1956, when 
plaintiff wrote the defendant that she would not live 
with him again. The charge of nonsupport is not sus- 
tained by the record, the funds earned by the defendant 
having been expended in accordance with the mutual 
understanding of the parties. The allegations of cruelty 
are not sustained by the evidence, but even if they were, 
the evidence shows a condonation of the acts of the de- 
fendant alleged to constitute cruelty. 

The evidence is sufficient to sustain the granting of 
a divorce to the defendant. The record shows that plain- 
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tiff was drinking intoxicating liquor to excess. She en- 
gaged in many indiscretions with other men, particu- 
larly with one man named in the record. They are 
established by the evidence of several reliable witnesses. 
While there were no eyewitnesses to any act of adultery, 
a court would be naive, indeed, if it did not conclude 
from the evidence in the record that plaintiff was guilty 
of that offense against the marriage relation. A reci- 
tation of the lurid facts recited in evidence would serve 
no useful purpose in this opinion. The trial court found 
the plaintiff guilty of adultery. No other conclusion 
could properly have been reached from the evidence in 
this record. 

Under the foregoing findings plaintiff is not entitled 
to alimony. She has as a matter of fact proclaimed her 
unfitness to have the care and custody of the minor 
children of the marriage. Their care and custody was 
properly granted to the defendant. The trial court 
made a division of the property between the parties 
which was in all respects proper and to which no com- 
plaint appears to have been made. The case falls within 
the rules announced in Speck v. Speck, 164 Neb. 506, 82 
N. W. 2d 540, and Yost v. Yost, 161 Neb. 164, 72 N. W. 
2d 689, in the form in which they have been reannounced 
in this opinion. 

The decree of divorce is in all respects correct and it 
is affirmed. The costs in this court are taxed to the 
plaintiff. 

AFFIRMED. 

YEAGER and WENKE, JJ., participating on briefs. 

Simmons, C. J., dissenting. 

This case presents a quite unusual situation and calls 
for the exercise of a quite unusual remedy. 

Plaintiff sued defendant for divorce on the ground of 
cruelty. 

Defendant denied generally and by cross-petition 
sought a divorce on the grounds of cruelty and adultery. 
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The unusual situation to which I refer arises as a 
result of these facts. 

On October 28, 1955, there was filed our opinion in 
Yost v. Yost, 161 Neb. 164, 72 N. W. 2d 689, where 
(quoting from the syllabus) we stated these three rules: 

“9. Where a wife is conclusively found to be occupy- 
ing an adulterous relationship with a man not her hus- 
band, she is an unfit person as a matter of law to have 
the care and custody of her minor children as against 
the husband she has wronged. 

“10. Where in a suit for divorce adultery on the 
part of the defendant is conclusively proved, the trial 
court is required to grant a divorce to the plaintiff on 
that ground. 

“11. Where adultery of a wife is established, she is 
not entitled to an award of alimony or attorneys’ fees. 
The costs of the action in such a case are taxable to the 
wife.” 

Yost v. Yost, supra, stated the rules to guide the trial 
court when this case was decided. Defendant cites it 
as controlling authority here. 

The court now modifies syllabus point 10 in the Yost 
case and states the rule as follows: 

“1, Where the evidence in a divorce action estab- 
lishes adultery on the part of one of the parties thereto, 
the court is required to grant the prayer of the other 
party seeking a divorce on that ground unless prevented 
from doing so by applicable statutory provisions.” 

As I see it the rule as modified contains error. I 
shall return to that later herein. 

The court now modifies syllabus point 9 of the Yost 
case and states the rule as follows: 

“2. Where a wife is found to be guilty of adultery 
she is ordinarily an unfit person to have the care and 
custody of her minor children as against the husband 
she has wronged.” 

This makes the rule conform generally with our hold- 
ing in Meredith v. Meredith, 148 Neb. 845, 29 N. W. 2d 
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643, wherein we held that a mother, guilty of adultery, 
should have possession of her child of tender years. The 
children here are of tender years. The claimed unfit- 
ness of the plaintiff arises solely because of the “‘indis- 
cretions” and an act of “adultery” (as in the Meredith 
case) of which she is found guilty. 

The court now modifies syllabus point 11 of the 
Yost case and states the rule as follows: 

“3. Where adultery by a wife is established, she is 
not entitled to an award of alimony and ordinarily will 
not be allowed an attorney’s fee or an award of costs.” 

It will thus be seen that the rules of law applicable to 
this case have been changed materially since the trial 
and decision in the district court. The amelioration of 
the rigors of the rules is favorable to the plaintiff. The 
court has no way of knowing what the judgment of the 
trial court would have been had it heard and decided 
this case under the rules now announced—and yet its 
decision on every matter is affirmed. 

I now return to syllabus point 1 of the court in the 
instant case. The rule as stated is that where adultery 
is established the court “is required” to grant a divorce 
“unless prevented from doing so by applicable statutory 
provisions.” My objection goes to the two quoted 
matters. 

“Required” is a mandatory word meaning commanded. 
There is no command in the statute. Section 42-301, R. 
R. S. 1943, provides that a divorce “may be decreed” 
for any one of seven reasons, one of which is adultery. 
The permissive “may” is used also in sections 42-302 and 
42-302.01, R. R. S. 1943. Neither reason nor authority 
is given for changing the statutory discretionary rule 
to a mandatory rule denying all discretion to the trial 
court save as permitted by the exception. It may be 
pointed out that the Legislature used the mandatory 
“shall” in section 42-304, R. R. S. 1943, to which I refer 
presently. 

The exception is “unless prevented from doing so by 
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applicable statutory provisions.” The exception is an 
improvement over the all-inclusive mandatory rule as 
stated in syllabus 10 of the Yost case above quoted. As 
a statutory provision it permits the court to deny a di- 
vorce where adultery is established and (1) where pro- 
curement or connivance of the complaining party is 
shown; (2) where there has been forgiveness or con- 
donation; or (3) where there has been knowledge of the 
adultery for 5 years before suit is brought. § 42-336, 
R. R. S. 1943. It permits a trial court to obey the manda- 
tory ‘‘no divorce shall be decreed” of section 42-304, R. 
R. S. 1943. 

The rule as now stated permits a trial court to recog- 
nize the recrimination rule ‘where the party complain- 
ing shall be guilty of the same crime or misconduct 
charged against the respondent.” § 42-304, R. R. S. 
1943. It excludes all other application of the recrimina- 
tion rule. 

However, independent of statute, this court has long 
recognized the recrimination rule and that it was not 
limited to offenses of the same nature, and specifically 
holding that extreme cruelty may be shown in recrimi- 
nation of a charge of adultery. See Wilson v. Wilson, 
89 Neb. 749, 132 N. W. 401; or as put in Wilson v. Wilson, 
93 Neb. 182, 139 N. W. 1043, extreme cruelty is a de- 
fense to adultery. See, also, Peyton v. Peyton, 97 Neb. 
663, 151 N. W. 150, where a husband guilty of extreme 
cruelty was denied a divorce from a wife guilty of 
adultery who was described in the opinion as a “wholly 
abandoned character.” See, also, Egbert v. Egbert, 149 
Neb. 227, 30 N. W. 2d 669, where these rules were quoted 
and approved. 

I see no reason for overruling the recrimination rule 
save as it is provided for in a limited way in section 42- 
304, R. R. S. 1943. The rule, as now stated by the court 
in this case, has that effect. However, if that is to be 
done, it should affirmatively so appear in order that the 
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bench and bar of the state may know, understand, and 
follow the law. 

The rule as now stated denies the plaintiff the right 
to prove cruelty as a defense to adultery although all of 
our decisions, excepting the Yost case and this one, 
accord that right to a party. 

I refer now to syllabus point 3 of the present opinion. 
As stated in the Yost opinion, adultery on the part of 
the wife barred both alimony and attorneys’ fees, and 
costs. Acting when that rule of law was in force, the 
trial court denied alimony, attorneys’ fees, and costs to 
the plaintiff. Concededly as now stated, the trial court 
has a discretion in the matter of attorneys’ fees, although 
section 42-318, R. R. S. 1943, bars alimony where adul- 
tery of the wife is established. Ordinarily attorneys’ 
fees are allowed a wife even though she is unsuccessful 
in the litigation. Here they were denied by the trial 
court in obedience to the rule as stated in the Yost case. 
Here the court affirms, although the mandatory rule is 
relaxed. The question comes: What would the trial 
court have done had the rule been correctly stated? 

Here, contrary to our usual practice, all the costs are 
charged to the wife, although that was done in the now 
modified Yost opinion. 

The court says that the acts of cruelty charged by the 
plaintiff “are not sustained by the evidence, but even 
if they were” they are condoned. I submit that con- 
donation has a part in this opinion only if cruelty is es- 
tablished. We should be able to make up our minds 
which it is. The evidence establishes cruelty of the de- 
fendant. There are two corroborated incidents of phys- 
ical assault by the defendant against the wife, made in 
public places when angry and in the presence of mutual 
friends. There is other corroborated evidence of the 
“acts of the defendant” constituting cruelty. Defend- 
ant did not deny them, and in part admitted them. 

The court holds “plaintiff was drinking intoxicating 
liquor to excess.” The record shows it was largely done 
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in companionship with defendant at places where he 
took her, and among people with whom defendant caused 
her to associate. That defendant was also drinking in- 
toxicating liquor to excess is shown by his own witnesses 
as well as those of the plaintiff. The plaintiff’s use of 
intoxicants is held against her. The defendants like use 
is not mentioned by the court. We had a similar situa- 
tion in Cowan v. Cowan, 160 Neb. 74, 69 N. W. 2d 300, 
where we arrived at a different result. 

Section 42-304, R. R. S. 1943, bars relief to the de- 
fendant on the ground of cruelty because he is guilty of 
the same offense. 

If there was condonation by the plaintiff, there was 
likewise condonation by the defendant, for the claimed 
condonation rests on cohabitation. So if plaintiff is 
barred from a divorce, the same rules bar a divorce to 
the defendant. Divorce laws should not be partial to 
husbands in these matters. 

The cruelty and liquor above referred to did not 
wreck this marriage. 

So far as the plaintiff was concerned the bale of hay 
that broke the camel’s back was the things said by the 
defendant about the plaintiff and their son and defend- 
ant’s totally ignoring the plaintiff with reference to the 
son’s care. That manifest cruelty was not condoned. 
However, under the rule as stated in the Yost case the 
only decision for the court, assuming adultery to have 
been proven, was the mandatory duty to grant the de- 
fendant a divorce, ‘deny the custody of the children to 
the plaintiff, deny plaintiff alimony and attorneys’ fees, 
and tax all costs to her! 

The question is: Was adultery of the plaintiff proven? 

According to this record, plaintiff engaged in indis- 
cretions with one man not her husband. That testimony 
is corroborated by a detective and others partial to de- 
fendant, and goes to just what the word indiscretions 
signified, and no more. The wife of this third party 
testified as a witness for the plaintiff. 
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Did the trial court consider this evidence sufficient 
to establish adultery? We have no way of knowing— 
and that because of other evidence that was admitted. 
I now refer to the “lurid facts recited in evidence,” as 
stated by the court. 

The defendant produced a witness who prefaced his 
testimony by an assertion of his own uprightness. He 
knew his subject matter. He testified voluntarily to 
help his friend, the defendant. He testified to the 
“lurid facts” of one act of sodomy which he stated the 
plaintiff performed with him. This witness testified to 
things told him by plaintiff at that time regarding things 
done in her employment in Nebraska. It is clear from 
the testimony of both plaintiff and defendant that the 
employment had not then occurred. This admitted 
sodomist is the man who testified plaintiff was not fit 
to have the custody of her children. 

What effect did that story have on the trial court? 
We have no way of knowing. Obviously it would be 
difficult to get a witness who would testify as an eye- 
witness to an act of sodomy. However, there are wit- 
nesses, including the defendant, who could have testified 
about the events immediately preceding the alleged act. 
They were not called. There is, then, no corroboration 
whatever of this “lurid” story. 

Even if proven, does it establish adultery as a matter 
of law? Here there appears to be no dispute. The an- 
swer is that it does not. Sodomy is defined in section 
28-919, R. R. S. 1943. Our statutes classify sodomy 
under “Crimes against nature.” In one way or another 
it is so classified by the text writers. The decisions all 
agree that sodomy is not adultery. All agree that it may 
constitute cruelty. I cite the only decisions and texts 
I have been able to find: Anonymous, 2 Ohio N. P. 
Reports 342; Crutcher v. Crutcher, 86 Miss. 231, 38 S. 
337; Poler v. Poler, 32 Wash. 400, 73 P. 372; Cohen v. 
Cohen, 200 Misc. 19, 103 N. Y. S. 2d 426; Keezer, Mar- 
riage and Divorce (3d ed.), § 487, p. 525; Schouler Di- 
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vorce Manual, § 90, p. 119; 27 C. J. S., Divorce, $ 28, 
p. 999; 17 Am. Jur., Divorce and Separation, § 83, p. 308. 

I submit, then, that the finding in the court’s opinion 
that the plaintiff was guilty of adultery, based as we 
must assume it was on the testimony as to sodomy, can- 
not be sustained as a matter of fact because it was in 
nowise corroborated. It cannot be sustained as a matter 
of law because the act testified to constituted the offense 
of sodomy and not adultery. 

Further, although it may be cruelty, the defendant 
here did not know of the alleged sodomy until after this 
divorce proceeding began. It in nowise contributed to 
the separation of the parties and the breakup of this 
marriage. 

But cruelty or not, sodomy is not adultery and the 
whole base of the court’s opinion is accordingly 
erroneous. 

It is quite apparent that counsel considered the evi- 
dence of sodomy as going to the issue of adultery. They 
so present it here. There is no indication that the trial 
court was otherwise advised. Obviously, also, this court 
has not put aside the “lurid” story of the sodomy. 

I would further correct the errors in what is sylla- 
bus point 1 of the court in this opinion. 

The unusual remedy I invoke would be to reverse the 
judgment of the trial court and remand this cause for 
a new trial under the rules of law now held applicable 
so that the trial court may weigh the evidence in the 
light of hearing the witnesses testify, make full use of 
the advantages it has for determining the truth of the 
testimony, and the proper construction to be given to it— 
“advantages which this court does not possess.” Pey- 
ton v. Peyton, supra. The plaintiff has not had the trial 
in district court under proper rules of law that our 
system grants to her. 

On trial de novo here, after such a hearing, we can 
act with a far better understanding of the case if we have 
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the trial court’s determination of the issues presented 
based on the evidence and the law. 

We are entitled to know whether the trial court re- 
ceived the evidence of sodomy as proof of adultery; 
whether it viewed the “indiscretions” as proof of adul- 
tery; whether it considered cruelty or intoxication a 
moving cause for divorce; whether it would accord the 
plaintiff alimony; whether it would accord her the cus- 
tody of her young children; and whether it would award 
her costs and attorneys’ fees under the rules now an- 
nounced. 

I readily concede that we have the power to decide 
the issues on this record. But the whole theory of trial 
de novo here involves the element of our having the 
benefit of the judgment of the trial court. The parties 
are entitled to have that sort of a judgment here. 

It is denied in this case because it is manifest that the 
trial court decided issues based on erroneous rules of 
law as stated by this court and likewise considered evi- 
dence as proof of adultery when it does not have that 
effect. 

WENKE, J., concurring. 

While I agree with the majority opinion and think it 
correctly reflects the conclusions of fact to be drawn 
from the evidence adduced, considering the principles 
of law applicable thereto, however, because I feel the 
dissenting opinion comes to erroneous conclusions as 
to certain principles of law involved and fails to properly 
and sufficiently set out the conduct of appellant as it 
relates to the charge of adultery made against her, I 
deem it desirable to express my views in regard thereto. 

The author of the dissent comes to the conclusion 
that syllabus point No. 1 of the opinion overrules the 
law relating to .recrimination originally announced by 
this court in Wilson v. Wilson, 89 Neb. 749, 1382 N. W. 
401, and followed as recently as Egbert v. Egbert, 149 
Neb. 227, 30 N. W. 2d 669. The rule is as follows: 
“Upon an application for a divorce, where both parties 
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are found guilty of any of the enumerated offenses fo1 
which a divorce may be granted, the court should dismiss 
the bill.’ ” 

Syllabus point No. 1 of the opinion is as follows: 
“Where the evidence in a divorce action establishes 
adultery on the part of one of the parties thereto, the 
court is required to grant the prayer of the other party 
seeking a divorce on that ground unless prevented from 
doing so by applicable statutory provisions.” (Emphasis 
mine.) The language emphasized is the part of this 
syllabus point which the author of the dissent contends 
has that effect. In order to understand to what our 
holding in Wilson v. Wilson, supra, must necessarily have 
application, the jurisdiction and authority of the district 
court in divorce proceedings, and this court on appeal, 
should be understood. That jurisdiction and author- 
ity are set forth in Harrington v. Grieser, 154 Neb. 685, 
48 N. W. 2d 753, as follows: 

“Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute and every power 
exercised by the court with reference thereto must look 
for its source in the statute or it does not exist. 

“Courts of general jurisdiction have the inherent power 
to do all things necessary for the proper administration 
of justice and equity within the scope of their juris- 
diction.” (Emphasis mine.) 

The jurisdiction of the district court to deny a di- 
vorce on the ground of recrimination is given to it by 
section 42-304, R. R. S. 1948, which provides, insofar 
as here material, that: ‘No divorce shall be decreed in 
any case * * * where the party complaining shall be 
guilty of the same crime or misconduct charged against 
the respondent.” This has always been the law of the 
state. See R. S. 1866, Pt. I, c. 16, § 9, p. 129. Conse- 
quently our holding in Wilson v. Wilson, supra, must, of 
necessity, be related thereto and be a construction there- 
of because that is the basis and scope of our jurisdic- 
tion to deal therewith. In view thereof the doctrine 
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therein announced has not, in my opinion, been either 
overruled or modified. 

The author of the dissent seems to be of the opinion 
that this rather simple divorce case presents such an 
unusual situation that it calls for the exercise of an 
unusual remedy, that is, to send it back to the district 
court for a new trial. This idea is apparently based 
on the fact that since we have herein modified certain 
rules relating to divorce that the trial court should be 
given an opportunity to decide this case in view thereof. 

It is elementary, as stated in Stratbucker v. Junge, 
153 Neb. 885, 46 N. W. 2d 486, that: “A wrong reason 
for a correct conclusion does not militate against the 
decision.” The record discloses that the trial court did 
not exclude any competent, material evidence and, it is 
also apparent, that both parties were given the oppor- 
tunity to, and did, fully present their side of the case. 
Section 25-1925, R. R. S. 1943, provides that it is the 
duty of this court, on appeal in equity cases, “to retry 
the issue or issues of fact involved” de novo and “reach 
an independent” decision based thereon. As stated in 
Spencer v. Spencer, 158 Neb. 629, 64 N. W. 2d 348: ‘In. 
an action in equity this court is required to try the issues 
de novo and to reach an independent conclusion as to 
what findings are required under the pleadings and 
evidence without regard to the conclusions reached by the 
district court.’ This statute applies to divorce actions. 
See Spencer v. Spencer, supra. 

Under this principle it seems to me that all the 
author of the dissent speaks of as being the basis for 
his recommending a new trial are things we could and 
should consider in this case under the foregoing statutory 
duty. In fact, the majority opinion has applied the 
rules herein announced to the evidence adduced by the 
parties. That is all a new trial could accomplish except 
to delay the ultimate decision, which is something we 
should not foster. 

We come then to the issue of adultery. The dissent 
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seems to leave the impression that our finding the appel- 
lant guilty of adultery is erroneous because it must neces- 
sarily be based on the testimony of the witness Ken- 
neth W. Casey relating to a certain act carried on be- 
tween him and appellant which constituted sodomy. 
See § 28-919, R. R. S. 1943. I am sure the author of 
the opinion, as well as the other members of the court, 
are fully capable of and understand the difference be- 
tween sodomy and adultery and what is required to 
establish either one or the other. 

In view of what is said in the dissent in regard there- 
to it seems to me it is necessary to discuss somewhat 
in detail the facts established by the evidence adduced 
as they relate to the issue of adultery. Ordinarily a 
statement of our conclusion reached in regard thereto 
would be sufficient as a recitation of such facts serves 
no useful purpose and only leaves a permanent record to 
possibly embarrass the three small children here in- 
volved after they grow up. The dissent eliminates the 
basis of this restraint exercised by the writer of the 
majority opinion in dealing with the sordid facts recited 
in the evidence. 

The record shows these parties had considerable 
trouble during the period of their married lives be- 
cause of jealousy and drinking which often resulted in 
quarrels and abusive conduct. Later in their married 
life they were also bothered with financial problems. 
However, whatever happened in this regard was con- 
doned by both and they apparently got along fairly well 
until April 28, 1956, when appellant wrote appellee a 
letter, addressed to him at Des Moines, Iowa, where he 
was then working, wherein she advised him that as far 
as she was concerned their marriage was all over and 
she did not care to see him again. Appellee had, prior 
thereto, been suspicious of appellant’s relationship with 
Clark Triplett, who operated an appliance store in 
Broken Bow, Nebraska. After receiving appellant’s 
letter he proceeded to find out if that relationship was 
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what caused their marriage to break up. He obtained 
the services of Myrl Jones, a private detective, to assist 
him in this effort. He was also assisted by his mother, 
Mary E. Baker, who lived in Broken Bow and had a 
business there. 

As early as State v. Way, 5 Neb. 283, by adopting 
certain language from Thayer v. Thayer, 101 Mass. 113, 
we said of the crime of adultery, which, in a criminal 
action, must be proved beyond a reasonable doubt, that: 
““*The evidence by which the act of adultery is proved 
is seldom direct. The natural secrecy of the act makes it 
ordinarily impossible to prove it, except by circum- 
stantial evidence. The circumstances must be such, in- 
deed, ‘‘as to lead the guarded discretion of a reasonable 
and just man to the conclusion of guilt.” But when 
adulterous disposition is shown to exist between the 
parties at the time of the alleged act, then mere oppor- 
tunity, with comparatively slight circumstances show- 
ing guilt, will be sufficient to justify the inference that 
criminal intercourse has actually taken place.’ ” 

The evidence shows that for a long time appellant 
was, on many occasions, alone with Triplett and at such 
times they were conducting themselves in a manner that 
it was evident to those who observed them that their 
relationship was not merely that of friends but that 
each was interested in the other in an amorous way. 

Mary E. Baker, appellee’s mother, testified that about 
10:45 p.m. on July 19, 1956, appellant and Triplett were 
in the latter’s store and turned out the lights and stayed 
therein until about 1 a.m., July 20, 1956; that many eve- 
nings she saw them alone in Triplett’s store; and that 
many times she saw them together and alone at places 
other than the store. 

Myrl Jones and appellee both testified that on the 
evening of August 3, 1956, appellant went to the Trip- 
lett store; that when she went there she was neatly 
dressed and tidy in appearance; that apparently a beer 
party was being held in the store; that about 1:05 a.m. 
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on August 4, 1956, the last guest left leaving appellant 
and Triplett alone in the store; that all the lights in 
the store were then turned off except one red night light; 
that about 1:10 am. they saw appellant and Triplett 
embracing each other; that at dawn (4:45 am.) both 
Triplett and appellant left the store; that when she 
left her hair was mussed and her clothing untidy, her 
blouse being pulled out of her skirt; and that when he 
left his clothing was also untidy, his shirttail being out 
of his trousers. There are other incidents of like char- 
acter described by Jones as having taken place on the 
evening of September 24, 1956, and again on September 
25, 1956. 

Sarah Ann Holm, who worked in the Baker home, 
testified that in the spring of 1954 appellant was talking 
to her in the kitchen of the Baker house and there told 
her the operation she had had, which resulted in some of 
her female organs being removed, would prevent her 
from bearing any more children; that she then took some - 
contraceptives (rubbers) from her purse and said that 
because thereof (meaning the operation) she and Clark 
(meaning Triplett) would not be needing them anymore; 
and that she thereupon threw them in the wastebasket. 

Kenneth W. Casey, with whom the Bakers became 
acquainted when they were running their resort near 
Park Rapids, Minnesota, in 1955, testified as to appel- 
lant’s attitude while alone with him, which was on 
numerous occasions. He testified she tried to induce 
him to be intimate with her by her conduct and when 
that was not successful asked him to be, saying she had 
been intimate with Triplett at Broken Bow and just how 
they did it on his office swivel chair. 

I could recite additional facts these several witnesses 
testified to which show appellant’s attitude toward and 
desire for sexual relations with others than her hus- 
band during the period of their marriage and while they 
were living together and the fact that she satisfied such 
desires with Triplett. Naturally appellant denied being 


- 322 NEBRASKA REPORTS [Vou. 166 


A. Borchman Sons v. Carpenter 


intimate with Triplett but in view of what I have set 
forth the following from Speck v. Speck, 164 Neb. 506, 
- 82 N. W. 2d 540, has application here: “Direct evidence, 
of course, is not ordinarily procurable to establish such 
improper conduct. But where the evidence and circum- 
. stances show, as they do here, that every element is pres- 
ent except direct proof of the act itself, the court is not 
required to close its eyes to the obvious. It may properly 
‘ determine even as against the protestations of one or 
both of the parties that the result followed which usu- 
: ally grows out of such a relationship.” 

The record in this case presents one of the strongest 
‘ cases of adultery against a party that I have reviewed 
- since being on the court and, in my opinion, fully satis- 
fies all the requirements as to the burden of proof which 
is placed on a party seeking a divorce. It presents a 
' factual situation which establishes the fact that appel- 
lant is totally unfit to raise the minor children and the 
‘ sooner they are removed from her custody and placed 
' with appellee the better it will be for their future 
’ welfare. 


. A. BoRCHMAN SONS, APPELLANT, V. BERNARD CARPENTER 
ET AL., APPELLEES. 

‘ CooPpER CONSTRUCTION COMPANY, APPELLANT, V. PAUL E. 
OTTO ET AL., APPELLEES. 

' Parsons CONSTRUCTION COMPANY, APPELLANT, V. JOSEPH 


W. TRIPP ET AL., APPELLEES. 
89 N. W. 2d 123 


Filed March 28, 1958. Nos. 34332, 34333, 34334. 


‘1. Appeal and Error. By the provisions of sections 48-639 and 
48-640, R. R. S. 1948, of the Employment Security Law, the 
district court and this court consider the cause de novo upon 
the record. 

It is the duty of this court to retry the issue or issues 

of fact involved in the finding or findings of fact complained 

of and reach an independent conclusion thereon. 
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3. Social Security and Public Welfare. The disqualification of an 
employee exists under section 48-628(d), R. R. S. 1948, when 
the unemployment is due to a stoppage of work because of a 
labor dispute as set out in the act. 

The provisos of section 48-628(d), R. R. S. 1948, set 

out the conditions under which the disqualification may be 

removed. ' 

Where a disqualification for benefits exists, the bur- 

den of proof under section 48-628(d), R. R. S. 1948, of each 

claimant is to establish that he as an individual was not within 
any of the alternatives of proviso (1) and that he did not 
belong to a grade or class of workers within any of the alter- 

natives of proviso (2). 

A labor dispute that affects the wages, the hours of 

work, and general conditions of employment causes all em- 

ployees concerned to be directly interested. 

This is not a contingent, remote, or speculative inter- 

est, but rather must be regarded as directly within the meaning 

of the statute. 

The rule applies to members of unions who do not 

strike and to nonunion employees. 


APPEAL from the district court for Douglas County: 
JAMES M. Patron, JupGE. Reversed and dismissed. 


King, Haggart & Kennedy, for appellants. 


David D. Weinberg, for appellees Carpenter, Otto, and 
Tripp. 


John E. Sidner, for appellee Weasmer. 


Heard before Simmons, C. J., Carrer, MESSMORE, 
CHAPPELL, WENKE, and Bos.aucu, JJ. 


Srmmons, C. J. 

These appeals involve the construction and application 
of section 48-628, R. R. S. 1943, of the Employment Se- 
curity Law. These matters arose, had been determined, 
and the appeal filed in the district court before the 
amendment to this section in 1955. The causes were 
decided in September 1957. Hence we cite the earlier 
act and call attention to the amendment which is of no 
effect here. 
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The claimants here are Mr. Otto, Mr. Carpenter, and 
Mr. Tripp. They filed claims for benefits under section 
48-629, R. R. S. 1943. The claim of Tripp was allowed 
and those of Carpenter and Otto disallowed. 

Appeals were taken in each instance to the appeal 
tribunal as provided in section 48-634, R. R. S. 1943. 
The tribunal found ali claimants entitled to benefits. 
Pursuant to section 48-638, R. R. S. 1943, appeals were 
taken to the district court where the court entered a 
decree in each case holding that the claimant was eli- 
gible to receive the benefits of the act. 

Pursuant to section 48-640, R. R. S. 1943, appeals were 
brought here. 

The claims have been kept separate so far as pleadings, 
records, findings, and decrees are concerned. However, 
before the tribunal and in the district court the ma- 
terial evidence in each case was stipulated to be the evi- 
dence in all three cases, so that for trial purposes the 
claims were consolidated in fact. It is such a consolidated 
evidence record that we have here. 

Preliminary to a statement of fact and issues, it is 
necessary that we determine two matters. First. By the 
provisions of sections 48-639 and 48-640, R. R. S. 1943, 
of the Employment Security Law, the district court and 
this court consider the causes de novo upon the record, 
or “in other words to try the case anew.” Beecham v. 
Falstaff Brewing Corp., 150 Neb. 792, 36 N. W. 2d 233. 
This means also that it is the duty of this court to “retry 
the issue or issues of fact involved in the finding or find- 
ings of fact complained of” and “reach an independent 
conclusion” thereon. § 25-1925, R. R. S. 1943. 

Second. Section 48-628, R. R. S. 1943, provides: ‘An 
individual shall be disqualified for benefits: * * * (d) 
For any week with respect to which the commissioner 
finds that his total unemployment is due to stoppage of 
work which exists because of a labor dispute at the fac- 
tory, establishment or other premises at which he is or 
was last employed; Provided, that this subsection shall 
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not apply if it is shown to the satisfaction of the com- 
missioner that (1) he is not participating in or financing 
or directly interested in the labor dispute which caused 
the stoppage of work, and (2) he does not belong to a 
grade or class of workers of which, immediately before 
the commencement of the stoppage, there were members 
employed at the premises at which the stoppage occurs, 
any of whom are participating in or financing or di- 
rectly interested in the dispute; * * *.” 

The issues are submitted here as to whether the 
claimants, severally, are disqualified to receive the bene- 
fits of the act because of the existence as a fact of one 
or more of the reasons enumerated in the provisos under 
(1) and (2). 

That is not the test. 

The disqualification of an employee exists under sec- 
tion 48-628, R. R. S. 1943, when the unemployment is 
due to a stoppage of work because of a labor dispute as 
set out in the act. See subsection (d) thereof. 

The provisos of section 48-628 (d), R. R.S. 1943, set out 
the conditions under which the disqualification may be 
removed. 

It necessarily follows that where a disqualification 
for benefits exists, the burden of proof under section 
48-628(d), R. R. S. 1943, of each claimant is to estab- 
lish that he as an individual was not within any of the 
alternatives of proviso (1) and that he did not belong 
to a grade or class of workers within any of the alterna- 
tives of proviso (2); or as was said in Auker v. Review 
Board, Indiana Employment Security Division, 117 Ind. 
App. 486, 71 N. E. 2d 629, the burden was upon claimants 
to requalify themselves for benefits by establishing not 
one, but both of the separate conditions which would re- 
qualify them. Lanyon v. Administrator, Unemployment 
Compensation Act, 139 Conn. 20, 89 A. 2d 558; Martineau 
v. Director of the Division of Employment Security, 329 
Mass. 44, 106 N. E. 2d 420; In re Stevenson, 237 N. C. 
528, 75 S. E. 2d 520; Queener v. Magnet Mills, Inc., 179 
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Tenn. 416, 167 S. W. 2d 1; 81 C. J. S., Social Security and 
Public Welfare, § 219, p. 315. 

The trial court in its decree based its conclusion on a 
finding that the claimants, severally, were not within 
the provisos of section 48-628 (d), R. R. S. 1943. 

The assignments of error are that the decision in 
each case is contrary to the evidence and contrary to law. 

It is not seriously urged here, and could not be on this 
record, that each claimant’s unemployment was not due 
to a stoppage of work which existed because of a labor 
dispute on the premises at which he was last employed. 

The precise question for decision here, then, is this: 
Has each of the claimants met his burden of proof so 
as to remove the disqualification for benefits under the 
act? 

The controlling fact situation here is not in serious 
dispute. 

In the building industry in the Omaha area a number of 
general contractors had formed an association for the 
purpose of representing all members in matters of com- 
mon interest. This association had the power of acting 
as bargaining representative for all of its members 
in labor contract matters. 

The labor unions engaged in the industry were or- 
ganized on a craft basis. Each union retained its bar- 
gaining power in labor matters so far as contracts were 
concerned, with the exception of the carpenter’s union. 
Several local unions of carpenters had a council repre- 
senting them. 

However, all of the unions involved had a building 
trades council for the declared purposes, among others, 
“to aid each other to secure adequate working hours and 
a just compensation therefor; * * *,” and “The object 
of this organization shall be to unite the wisdom, in- 
terest and experience of the organized building trades, 
so that they form one compact body, with common inter- 
est, to prevent that which may be injurious, and to 
properly perfect and to carry into effect the principles 
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agreed to in our Preamble, and to promote that which 
may be advantageous for the common good of all.” 

This council was composed of delegates from the var- 
ious unions, on a membership representative basis, and 
was supported by dues paid by the constituent unions 
on a membership basis. 

It will then be seen that the contractors and the 
unions were each in a position to use their combined 
strength to enforce economic sanctions against the other. 

The contractors had labor contracts with the several 
labor unions, all of which expired on March 31, 1953. 
Several weeks before that date the contractors associa- 
tion and the building and construction trades council 
began negotiating on the matter of new contracts. The 
representatives of the unions were demanding wage in- 
creases in all instances and welfare fund increases in 
some or all instances. 

An agreement was not had. The deadline of April 1, 
1953, was approaching. It appears that an effort was 
made through the carpenters council to find a basis for 
new contracts. The carpenters authorized their repre- 
sentatives to call a strike. On April 1, 1953, the oper- 
ating engineers called a strike and put out picket lines 
on those jobs where the larger number of engineers 
were employed. 

Claimant Tripp was a member of the laborers union. 
Pickets were placed on the job where he was employed 
shortly before noon on April 1, 1953. Tripp and others 
left the job and did not return that day or on the suc- 
ceeding days. There were no picket lines placed on 
the jobs where claimants Otto and Carpenter, members 
of the carpenters union, were employed. They worked 
all day on April 1, 1953. It is stipulated that work on 
all jobs was suspended on April 2, 1953, by the election 
of the contractors. The evidence shows without con- 
tradiction that although work on these jobs could have 
progressed for a short time, economy and efficiency re- 
quired the availability and service of all crafts. It is . 
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also quite apparent that the strike of the operating en- 
gineers was the immediate cause of the shutdown. 

What happened thereafter is not at all clear in the 
evidence, save that work was resumed on all projects at 
least by May 18, 1953. 

The question, then, is: Does this evidence show that 
the claimants have met the burden of proving the re- 
moval of the disqualification which is the mandate of 
the law, save for the exception? 

Here we have a situation where all unions, including 
those to which claimants belong, have a common inter- 
est and purpose of securing increased wages and one 
union strikes and produces the unemployment that is 
the basis of the claims. 

Are the members of the unions that are not striking 
entitled to the benefits of the act? 

We have above set out the burden on the claimants. 
One of the several tests which the statute requires is 
that they show they are not “directly interested in the 
labor dispute which caused the stoppage of work.” 

Chrysler Corp. v. Smith, 297 Mich. 438, 298 N. W. 87, 
135 A. L. R. 900, states the rule as follows: “‘* * * a 
labor dispute that affects the wages, hours of work, and 
general conditions of employment, causes all employees 
concerned to be directly interested. This is not a con- 
tingent, remote, or speculative interest, but rather must 
be regarded as directly within the meaning of the stat- 
ute.’” See, also, Local No. 658 v. Brown Shoe Co., 403 
Ill. 484, 87 N. E. 2d 625. The rule applies to members 
of unions who do not strike (Lanyon v. Administrator, 
Unemployment Compensation Act, supra), and to non- 
union employees. See Martineau v. Director of the Di- 
vision of Employment Security, supra. There the court 
held: “The statute, however, does not confine disqual- 
ification to those employees who participate in or finance 
the labor dispute. In addition, it withholds benefits 
from employees who are ‘directly interested in the 
labor dispute.’ * * * a person is ‘directly interested’ in 
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a dispute when his wages, hours, or conditions of work 
will be affected favorably or adversely by the outcome. 
It is of no consequence that the person is not a member 
of the union conducting the strike or that he may not 
be in sympathy with its purposes.” See, also, Auker v. 
Review Board, Indiana Employment Security Division, 
supra. 

The claimants having failed to meet their burden of 
proof in the matter here involved, we need not consider 
the other elements of the statute which-must be met to 
remove the disqualification of the act. 

The judgment of the trial court is reversed in all three 
causes and the causes are dismissed. 

REVERSED AND DISMISSED. 

YEAGER, J., participating on briefs. 


ALEX J. SNODGRASS, APPELLEE, V. CITY OF HOLDREGE, 
NEBRASKA, A MUNICIPAL CORPORATION, ET AL., 


APPELLANTS. 
89 N. W. 2d 66 


Filed March 28, 1958. No. 343835. 


1. Workmen’s Compensation: Appeal and Error. On an appeal to 
this court in a workmen’s compensation case, the cause will be 
here considered and determined de novo upon the record. 

2. Workmen’s Compensation. In order to recover in a compensa- 
tion case, the burden of proof is upon the plaintiff to establish 
by a preponderance of the evidence that personal injury was 
sustained by him as an employee of defendant by an accident 
arising out of and in the course of his employment. 

The contract under which service is performed, and 

the performance thereunder, determine the relationship be- 

’ tween the contracting parties. 

An independent contractor is generally distinguished 

from an employee as being an independent workman who con- 

tracts to do a particular piece of work for a specific price 
according to his own method and is not subject to control of 
his employer except as to the results of the work. 

On the issue of whether a workman is an employee 
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as distinguished from an independent contractor, his relation- 
ship to his employer should be determined from all the facts 
and circumstances rather than from any particular feature 
of the employment or service. 

. The act of the employer in giving such directions as 
may be found necessary to secure compliance with the contract 
according to the plan adopted by him and agreed upon between 
the parties is not necessarily inconsistent with the existence of 
the status of his workman as an independent contractor. 


APPEAL from the district court for Phelps County: 
FRANK J. Munpay, JupDGE. Reversed and dismissed. 


Person & Dier, for appellants. 
Anderson, Storms & Anderson, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLauauH, JJ. 


CHAPPELL, J. 

This is a workmen’s compensation case. After hearing 
before one judge of the Nebraska Workmen’s Compen- 
sation Court, the petition of plaintiff, Alex J. Snodgrass, 
was dismissed upon the ground that he was an independ- 
ent contractor and not an employee of defendant, City 
of Holdrege, within the purview of the Workmen’s Com- 
pensation Act. Thereafter, plaintiff waived a rehearing 
and appealed directly to the district court, as provided 
by section 48-181, R. R. S. 1943. After hearing in that 
court, a judgment was rendered which found that plain- 
tiff was an employee of defendant city and entitled to 
an award which was granted, giving plaintiff compen- 
sation for temporary total disability from April 10, 
1956, to July 16, 1956; compensation for partial disabil- 
ity from that time until December 1, 1956; and $259 for 
medical and hospital expenses incurred by plaintiff. 
Subsequently, defendants’ motion for new trial was 
overruled, and they appealed, assigning and arguing in 
substance that the findings and award of the trial court 
were not supported by the evidence and law. We sus- 
tain the assignment. 
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The Ocean Accident and Guaranty Corporation, Lim- 
ited, was made a party defendant because it was alleg- 
edly a compensation insurance carrier for defendant city, 
which said city will be hereinafter called defendant. 

It is without dispute that plaintiff received a broken 
right leg by a falling tree limb on April 10, 1956, while 
he was trimming and removing certain trees from prop- 
erty owned by defendant. Also, the amount of compen- 
sation and expenses awarded as aforesaid were not 
questioned because the sole issue was and is whether 
plaintiff was an employee of defendant or an independent 
contractor. We conclude that plaintiff was an inde- 
pendent contractor. 

In that connection, on an appeal to this court in a 
workmen’s compensation case, the cause will be here 
considered and determined de novo upon the record. 
A compensable injury within the Workmen’s Compen- 
sation Act is one caused by an accident to an employee 
arising out of and in the course of his employment, and 
in order to recover therefor the burden of proof is 
upon the plaintiff to establish by a preponderance of the 
evidence that personal injury was sustained by him 
as an employee of defendant by an accident arising 
out of and in the course of his employment. It has long 
been established also that an award of compensation 
under the Workmen’s Compensation Act cannot be based 
on possibilities, probabilities, or speculative evidence. 
Also, the rule of liberal construction under the Work- 
men’s Compensation Act applies to the law and not to 
the evidence to support a claim under the law, and does 
not dispense with the necessity that plaintiff shall prove 
his right to compensation within the rules above set 
forth nor permit a court to award compensation where 
the requisite proof is lacking. Feagins v. Carver, 162 
Neb. 116, 75 N. W. 2d 379. 

As early as Petrow & Giannou v. Shewan, 108 Neb. 
466, 187 N. W. 940, this court concluded that plaintiff 
therein was an independent contractor. In doing so, it 
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was held that: “An independent contractor is generally 
distinguished from an employee as being a workman who 
contracts to do a particular piece of work according to 
his own method, and is not subject to the control of his 
employer, except as to the results of the work. 

“The act of the employer in giving such directions 
as may be found necessary to secure compliance with 
the contract, according to the plan adopted by him and 
agreed upon between the parties, is not necessarily in- 
consistent with the existence of the status of his workman 
as an independent contractor.” 

In that opinion, citing numerous authorities, this 
court said: “The issue as to whether or not a workman 
is an employee, as distinguished from an independent 
contractor, is to be determined from all the facts in the 
case. There is no single test by which that determina- 
tion can be made. An independent contractor is gen- 
erally distinguished as being a workman who is inde- 
pendent in his employment; one who contracts to do a 
particular piece of work according to his own method, 
and is not subject to the control of his employer, except 
as to the results of his work. He is not in such a case 
a servant of his employer; nor can he be controlled by 
the employer in the manner of doing the work, except 
to the extent that the employer has the right to give 
such directions as may be found necessary to insure 
compliance with the contract.” In that case, plaintiff 
was also to receive pay at an hourly rate, but the court 
concluded that such measure or method of payment was 
not a controlling criterion. The opinion gave particular 
significance to the fact that a substitute for plaintiff, 
who was obtained by plaintiff, completed the work with- 
out reporting to defendants or rendering a bill to them 
after he had finished the job, but plaintiff rendered a 
statement to defendants covering the entire cost of ma- 
terial and labor contributed by both plaintiff and his 
substitute, whereupon plaintiff was paid therefor and 
he paid his substitute. The opinion also pointed out that 
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it was not necessary that plaintiff personally perform 
the work, but that it was material that he should ac- 
complish it according to plan by any method, manner, 
or means he pleased, with such help as plaintiff deemed 
necessary to employ, and without control of defendant 
except as to results of the work. 

In Reeder v. Kimball Laundry, 129 Neb. 306, 261 N. 
W. 562, this court also concluded that plaintiff therein 
was an independent contractor. In doing so, it was held 
that: ‘An independent contractor is one who renders 
the service in the course of an independent occupation, 
representing the will of his employer only as to the re- 
sult of the work, and not as to the means by which it 
is accomplished.” 

That opinion pointed out that there was no hard and 
fast rule by which to decide whether a claimant was an 
employee or an independent contractor, but that such 
relation must be determined from all the facts and cir- 
cumstances in each particular case rather than from any 
particular feature of the employment. In that connec- 
tion, the opinion said: “ ‘The true test of a “contractor” 
would seem to be, that he renders the service in the 
course of an independent occupation, representing the 
will of his employer only as to the result of his work, 
and not as to the means by which it is accomplished. 
* * * Tn actual affairs an independent contractor gen- 
erally pursues the business of contracting, enters into a 
contract with his employer to do a specified piece of 
work for a specific price, makes his own subcontracts, 
employs, controls, pays and discharges his own em- 
ployees, furnishes his own material and directs and con- 
trols the execution of the work. Where these conditions 
concur there is, of course, no difficulty in determining 
his character as such. It is only where one or more of 
them is lacking that a question arises. The one indis- 
pensable element to his character as an independent 
contractor is that he must have contracted to do a spe- 
cified work and have the right to control the mode 
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and manner of doing it.’ 1 Shearman and Redfield, 
Law of Negligence (6th ed.) 395, sec. 164. * * * 

“The plaintiff contends that the defendant, in in- 
structing the plaintiff where to get the coal, where to 
put it and how to approach the coalbins, exercised such 
control as would make plaintiff an employee. In the 
case of Petrow & Giannou v. Shewan, 108 Neb. 466, this 
court said: ‘The giving of such instructions by the de- 
fendants, however, would not be inconsistent with the 
relationship of the plaintiff toward them as an inde- 
pendent contractor, since, were he an independent con- 
tractor, the defendant would have had the right to in- 
struct him as to what had to be done, so as to secure the 
fulfilment of their contract. This could be and was 
done in this case, without in any way interfering with 
the plaintiff’s right to perform the contract in whatso- 
ever manner or by what method he chose.’ The evidence 
in this case clearly sustains the claim of the defendant 
that the instructions given were those necessary only to 
secure the fulfilment of the contract.” 

In Prescher v. Baker Ice Machine Co., 132 Neb. 648, 
273 N. W. 48, this court said: “An independent con- 
tractor usually enters into a contract to do a specified 
piece of work for a specific price; makes his own sub- 
contracts; employs, controls, pays and discharges his 
own employees; furnishes his own tools and materials; 
and directs and controls the execution of the work. As 
we said in the case of Reeder v. Kimball Laundry, 129 
Neb. 306, 261 N. W. 562, where these conditions con- 
cur, there is no difficulty in determining his character 
as such. It is only when one or more of these conditions 
do not exist that a question arises. 

“The one indispensable element to his character as an 
independent contractor is that he must have contracted 
to do a specified piece of work for a specific price. The 
agreement in the case at bar to unload one car of coal 
for 25 cents a ton provides this necessary element.” 

In addition, that opinion concluded that decedent was 
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an independent contractor, pointing out that he and his 
assistant fixed their own hours and controlled the method 
and means of doing the work; that after decedent’s injury, 
his assistant engaged another to help him complete the 
job; and that defendant’s assistance in spotting the car- 
load of coal and the furnishing of certain tools and 
equipment in unloading same was not a controlling cri- 
terion because it was quite apparent that defendant was 
interested only in having the car of coal unloaded and 
not in the manner and means of its accomplishment. 

Also, in Lowe v. Chicago Lumber Co., 135 Neb. 735, 
283 N. W. 841, this court reaffirmed the holdings and 
conclusions in and quoted with approval from Petrow 
& Giannou v. Shewan, supra, Reeder v. Kimball Laun- 
dry, supra, and Prescher v. Baker Ice Machine Co., 
supra. In doing so, that opinion said: “In Potter v. 
Scotts Bluff County, 112 Neb. 318, 199 N. W. 507, the 
opinion at page 321 cites Barrett v. Selden-Breck Con- 
struction Co., 103 Neb. 850, 174 N. W. 866, wherein it 
was held: ‘The right to supervise, control, and direct 
the work is one of the tests for determining whether a 
person is an independent contractor or an employee, but 
it is not the sole and only test. * * * A test is whether 
the contract requires the work to be done by the par- 
ticular person contracting, or whether his personal serv- 
ices are not required, and any person whom he may em- 
ploy may, under the agreement, do the job.’” See, also, 
Wilds v. Morehouse, 152 Neb. 749, 42 N. W. 2d 649, 
wherein this court reaffirmed the holdings and conclu- 
sions in Prescher v. Baker Ice Machine Co., supra, and 
Lowe v. Chicago Lumber Co., supra, and cited other 
supporting authorities. 

Further, in Riggins v. Lincoln Tent & Awning Co., 
143 Neb. 893, 11 N. W. 2d 810, this court concluded 
that the deduction by defendant of social security taxes 
from the earnings of plaintiff, or the payment of social 
security taxes thereon by defendant, was evidence tend- 
ing to show that plaintiff was an employee and not an 
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independent contractor. On the other hand, if the record 
discloses that the contrary was true, then by analogy, 
of course, such facts would constitute evidence that plain- 
tiff was an independent contractor and not an employee 
of defendant. 

In the light of the foregoing authorities, we have 
examined the record de novo. As summarized, it fairly 
discloses the following: For many years plaintiff had 
been independently engaged in the business of tree trim- 
ming, tree removal, and lawn and shrub care in the 
city of Holdrege. He was an expert in that field. He 
offered such services to the public generally, including 
defendant, whenever it had need for such services, 
and plaintiff was available to render them. He ren- 
dered such services for many persons in Holdrege, and 
upon various occasions throughout the years he rendered 
such services for defendant, but he was never carried 
as an employee thereof. He had no downtown office, 
but carried on his business from his home. He had 
other persons in his employ whenever needed, and they 
were paid by plaintiff out of funds received from his 
customers, including defendant. Statements or claims 
for services rendered by him and those in his employ 
were handled in plaintiff's own name as a total amount 
due therefor from his customers, without including the 
names of those associated with him and in his employ. 
His method of billing defendant for services rendered 
it from time to time was the same as for services rendered 
his other customers. Several claims against defendant 
which appear in this record were usually submitted to it 
periodically at the end of the month or months during 
which he had rendered such services for defendant. 
Such claim would generally itemize the job or jobs 
he had performed, with the dates thereof, and state the 
charges therefor, which would be in a total amount 
due with no showing of hours worked, hourly rates, or 
names of other persons who might be working with or 
for him in performing the work. However, plaintiff 
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testified that such claims were made on the basis of 
$1.25 an hour by an agreement of long standing with 
defendant’s water and light commissioner, but the total 
amounts charged did not generally total an amount due 
upon any such hourly basis. In that connection, plaintiff 
employed whatever help he might want or need, and they 
were paid by him and not by defendant. Also, such 
claims against defendant were handled by it just like the 
claims of all independent contractors, and at a different 
time and in a different manner than the claims of its 
employees. Further, plaintiff generally had no definite 
hours when he might perform work for defendant, and 
he would normally perform it when his schedule would 
permit, although on some occasions the city water and 
light commissioner would ask plaintiff if he could per- 
form it at or within a certain time and ask for an esti- 
mate of the cost thereof. 

There is some testimony adduced by plaintiff that he, 
his associate, and his employees could have quit or been 
discharged by defendant at any time without liability, 
but such evidence was a mere conclusion, and like any 
other indicia, that fact alone would not be controlling 
under all the facts and circumstances presented in this 
record. 

Plaintiff usually furnished and used his own tools and 
equipment, although defendant had some tools and equip- 
ment which plaintiff could use if necessary. Sometimes 
plaintiff furnished materials or bought trees and shrubs 
for the city, then took them to his home, used them as 
his work progressed, and included a charge therefor 
when he eventually billed defendant. 

Plaintiff was a qualified expert in the field of his 
particular business, and the details, method, manner, 
and means of performing work by him for defendant 
were left entirely in his hands with responsibility for 
completing the job, without supervision or control by 
defendant except to tell him where, when, and what was 
to be done. 
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Another man, named Adolph Bureman, was also en- 
gaged in the same type of business as plaintiff in Hold- 
rege. He had too much work for one man, so on or 
about March 29, 1956, he “put it up to Alex (plaintiff) 
when I needed help he would help me and if he needed 
help he could call me and he says ‘That’s a fair ’nuf deal, 
we'll just go together’ and that’s the way we worked it” 
from that time on. It was then agreed between them 
that if Bureman worked on a job with plaintiff, or vice 
versa, he would turn it over to plaintiff to collect there- 
for in plaintiff’s name, unless he was paid outright, and 
after plaintiff was paid, then Bureman would be paid by 
plaintiff out of such funds at $1.25 an hour. 

On April 9, 1956, plaintiff and Bureman were working 
for one of their customers at Brewster Court in Holdrege 
when defendant’s water and light commissioner came 
there and arranged with plaintiff to remove certain trees 
in order to make way for an electric power line across 
some of defendant’s property. They went with the com- 
missioner to the place where the trees were to be re- 
moved, and plaintiff was told what particular trees to 
remove and to employ such help as he might need to 
complete the job by tomorrow. Plaintiff then employed 
another man to assist him and Bureman, and the next 
morning, April 10, 1956, the three of them started the 
work of removing the trees. Neither the water and 
light commissioner nor any other employee of defendant 
was present that day while the trees were being re- 
moved by plaintiff, his associate, and the other man. 
As a matter of fact, defendant’s water and light com- 
missioner was out of the city that day when plaintiff 
was injured about 9:30 a. m. and was removed to a 
hospital by Bureman, where plaintiff remained for 4 
days. 

After plaintiff was removed to a hospital, Bureman 
and the other man working for plaintiff completed the 
job without solicitation or direction by defendant, al- 
though its water and light commissioner knew that Bure- 
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‘man was doing so. Several months thereafter, on Sep- 
tember 4, 1956, plaintiff submitted a claim to defendant 
for the total charge for removal of the trees. In that 
connection, the city was not billed by the men who were 
working with or for plaintiff at the time of the accident 
and who completed the work, and neither the hours 
worked, nor the hourly rate, nor the names of plaintifi’s 
associate or helper were shown on such claim, as was 
also true of claims for services theretofore performed 
by plaintiff for defendant. 

While plaintiff was in the hospital, and thereafter at 
home, he continued to carry on and supervise his busi- 
ness and employees in the same manner as theretofore, 
except that while temporarily totally disabled he was 
not personally present during performance of any work 
for defendant and the many customers of his own and 
Bureman, who admittedly did all the work during such 
period with the help of other employees of plaintiff. 

Social security taxes were never withheld from plain- 
tiffs earnings or paid by defendant, as was regularly 
done with its employees. Rather, plaintiff had a social 
security number which was never given to the city, and 
he paid his own social security taxes as a “self-em- 
ployed” person on his own earnings, including those 
from defendant, and he so reported same in his income 
tax returns. Also, defendant never withheld any of 
plaintifi’s earnings for income tax purposes, as was regu- 
larly done with its employees, but all such earnings were 
reported by plaintiff in his income tax returns as a 
“self-employed” person. Further, none of plaintiff’s 
earnings were ever included or reported through pay- 
roll channels of defendant for the purpose of determin- 
ing workmen’s compensation insurance premiums, as 
normal procedure required, and there is no competent 
evidence that defendant carried workmen’s compensa- 
tion insurance coverage for plaintiff. In that connection, 
plaintiff testified that defendant’s water and light com- 
missioner had told him several years ago that when- 
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ever he went to work for the city he “would be under 
the same coverage as any other city employee.” How- 
ever, plaintiff had no idea about when or where he had 
such a conversation. The water and light commissioner 
testified as a witness for plaintiff that several years ago 
the question came up whether plaintiff and others, par- 
ticularly electricians, who were picked up to do emer- 
gency work, were covered by workmen’s compensation 
insurance, and after talking with the person who sold 
such a policy to defendant (what answer such person 
gave is not disclosed), the witness told plaintiff “It was 
under my thought that he was covered * * * I told him 
that was my thoughts; right” but “I didn’t check to see 
if they were covered with insurance when I would pick 
them up and then I dropped it at that, I dropped it until 
this occasion of Mr. Snodgrass came up and then there 
was the question that came up again.” 

We are convinced from this record that plaintiff was 
an independent contractor. In that connection, authori- 
ties relied upon by plaintiff are distinguishable upon 
the facts and law. Some of such authorities have al- 
ready been distinguished in cases heretofore cited and 
discussed, and it would serve no useful purpose to dis- 
cuss them again in this opinion. However, plaintiff re- 
lied primarily upon Schneider v. Village of Shickley, 
156 Neb. 683, 57 N. W. 2d 527, a later case which should 
be discussed. In that case we held: “The contract 
under which service is performed and the performance 
thereunder determine the relationship between the con- 
tracting parties. 

“On the issue as to whether a workman is an em- 
ployee as distinguished from independent contractor, his 
relation to his employer should be determined from all 
of the facts, rather than from any particular feature of 
the employment or service.” 

In that opinion we concluded, citing authorities, that 
while the record contained some indicia that decedent 
was performing work for the village as an independent 
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contractor, we were nevertheless of the opinion that the 
indicia taken as a whole established that he was an em- 
ployee of the village and performing services as such at 
the time he was accidentally killed. Therein decedent, 
a qualified and experienced electrician, had an oral 
agreement with the village that whenever he was con- 
tacted by anyone for the village and asked to perform 
some electrical work for the village, that he would re- 
spond as soon as. convenient and perform any and all 
work in connection with the village’s distribution sys- 
tem that the village might ask him to do. He was so 
employed instead of employing a full-time employee for 
that purpose. Such agreement had continuity, although 
the work he was to perform was neither fixed as to 
amount nor time. His agreement was not to perform a 
particular piece of work for a specific price within a 
specified time, and his compensation did not depend 
upon completion of a job. Also, after decedent’s acci- 
dent and death, no one was employed on his behalf to 
complete the work, but that was done by the village 
which, with small exceptions, furnished the material 
and supplies used in connection with the work to be 
performed. Therein the village expected decedent to 
personally perform the work although he could employ 
others to help him, and no definite time was fixed with- 
in which the work was to be performed. 

On the other hand, the case at bar is distinguishable 
on the facts. Herein plaintiff was a qualified and ex- 
pert tree trimmer and remover, but there was no agree- 
ment that he was to perform all of such work for the 
city that might be necessary, although he was generally 
called upon at different times to perform it and was 
compensated therefor by the city in the same manner 
as all independent contractors. Plaintiff was not re- 
quired to personally perform the work, but he assumed 
and was given the responsibility of supervising and 
completing it by use of his own method, manner, and 
means, and he employed and paid his own associate and 
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helpers in order to do so. Herein plaintiff’s agreement 
lacked comparable continuity. In other words, he was 
thereby required to do a particular piece of work ac- 
cording to his own method, manner, and means for a 
specific price within a specified time and was not sub- 
ject to control of defendant except as to results of the 
work. Also, after plaintiff’s accident, his associate and 
plaintiff’s employee actually completed the job without 
employment therefor by the city to do so, and plaintiff 
was later compensated for the complete job, whereupon 
he paid his associate and employee. 

While the record here contains some indicia that plain- 
tiff was an employee, we are convinced that the facts 
and circumstances as a whole established that he was an 
independent contractor. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is re- 
versed and the cause is dismissed. All costs are taxed 
to plaintiff. 

REVERSED AND DISMISSED. 

YEAGER, J., participating on briefs. 


Lewis C. DUNLAP ET AL., APPELLEES, v. AGNES D. Lynn 


ET AL., APPELLANTS. 
89 N. W. 2d 58 


Filed March 28, 1958. No. 34352. 


1. Wills. A patent ambiguity is one which appears upon the 
face of the instrument. 

A patent ambiguity in a will must be removed by 

interpretation according to legal principles and the intention 

of the testator must be found within the will. 

The intention of the testator as determined from the 

will must be given effect if it is not inconsistent with any 

rule of law. 

The intention within the ambit of this rule is the one 

the testator expressed by the language of the will and not an 

entertained but unexpressed intention. 

In searching for the intention of the testator the court 
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must examine the entire will, consider each of its provisions, 
give words their generally accepted literal and grammatical 
meaning, and indulge the presumption that the testator under- 
stood the meaning of the words used. 

In the accurate use of language only those entitled 
to inherit at the death of another can be called his heirs. Gen- 
erally a gift in a will to the heirs of a person will be construed 
as a gift to such heirs determined as of the time of the death 
of the testator. 

The general rule in this regard will yield where it 
appears that the testator used the word “heirs” in an inac- 
curate sense to denote a hypothetical and artificial class com- 
posed of those who would have become his heirs had their an- 
cestor lived until some then future time. 

In the absence of anything in a will to the contrary, 
the presumption is that the ancestor intended that his property 
should go where the law carries it which is supposed to be the 
channel of natural descent. 

The channel of natural descent is recognized by stat- 
ute. Section 30-228.03, R. R. S. 1948, directs that where a 
devisee, being a child or other relation of the testator, dies be- 
fore the testator, such issue if any surviving the testator take 
the estate devised to the ancestor unless a different disposition 
shall be made or directed by the will. 

There is a presumption that the testator intended to 
dispose of his entire estate and not to die intestate either as 
to the whole or any part thereof. Where a provision of a will 
is fairly open to more than one construction, a construction re- 
sulting in an intestacy as to any part of the estate will not be 
adopted if, by reasonable construction, it can be avoided. 


APPEAL from the district court for Morrill County: 


RICHARD VAN STEENBERG, JUDGE. Affirmed. 


Heaton & Heaton, for appellants. 


Bern R. Coulter, Neighbors & Danielson, and James 


L. Macken, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 


YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaAuGH, J. 
This is a proceeding in equity to obtain an adjudi- 


cation of the meaning and effect of the part of the will 
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of Christina D. Dugger, deceased, which disposes of the 
residue of her estate. There is no issue of fact. 

The will of Christina D. Dugger, a resident of Mor- 
rill County, was made May 28, 1913. The following 
persons related to her were then living: George W. 
Dugger, her husband; James P. Dunlap, her father; 
Christina C. Dunlap, her mother; Nelson C. Dunlap, a 
brother; Agnes D. Lynn, a sister; Patience D. Boyd, a 
sister; and Lewis C. Dunlap, a brother. Christina D. 
Dugger, sometimes hereafter referred to as testatrix, 
and her husband were divorced and their property rights 
adjudicated August 3, 1916. Testatrix did not remarry 
and she died without issue. 

Christina C. Dunlap died April 7, 1924, and left sur- 
viving her James P. Dunlap, her husband, who de- 
parted this life January 21, 1929; Nelson C. Dunlap, a 
son; Agnes D. Lynn, a daughter; Patience D. Boyd, a . 
daughter; Christina D. Dugger, a daughter; and Lewis 
C. Dunlap, a son. 

Nelson C. Dunlap died April 25, 1930, and left sur- 
viving him a son, C. Palmer Dunlap, and a daughter, 
May D. English, who is now May D. Anderson. They 
are grandchildren of Christina C. Dunlap and a nephew 
and niece of Christina D. Dugger. 

Patience D. Boyd died May 21, 1942, and she left sur- 
viving her two daughters, Ellen Boyd Yocum and 
Beatrice B. Landis. They were granddaughters of Chris- 
tina C. Dunlap and nieces of Christina D. Dugger. 

Agnes D. Lynn survives and has one child, Margaret 
Hamilton, who is living, is a granddaughter of Christina 
C. Dunlap, and a niece of Christina D. Dugger. 

Lewis C. Dunlap is living and has no issue. 

The grandchildren of Christina C. Dunlap above 
named were each born before the will of Christina D. 
Dugger was made. They are living and are the only 
grandchildren of Christina C. Dunlap. 

Christina D. Dugger died September 21, 1956, a resi- 
dent of and the owner of real estate in Morrill County. 
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Her will was admitted to probate by the county court of 
that county May 21, 1957. She was survived by Lewis 
C. Dunlap, her brother; Agnes D. Lynn, her sister; 
Margaret Hamilton, her niece, the daughter of Agnes D. 
Lynn; C. Palmer Dunlap, her nephew, and May D. An- 
derson, her niece, children of Nelson C. Dunlap, deceased; 
and Ellen Boyd Yocum and Beatrice B. Landis, her 
nieces, daughters of Patience D. Boyd, deceased. 

The part of the will of Christina D. Dugger, de- 
ceased, concerned in this case is the paragraph thereof 
numbered and designated “FIVE” the language of which 
is: “If Christina C. Dunlap shall die before I do and 
there shall be no heirs born to me, then and in that case 
all of my property above described and all other prop- 
erty, both real and personal which shall belong to me at 
my demise shall descend to the heirs of Christina C. 
Dunlap share and share alike, and should there be grand 
children of the said Christina C. Dunlap they shall share 
and share alike of the share falling to their parent, 
under this will.” 

The district court found and adjudicated that Lewis 
C. Dunlap, Agnes D. Lynn, C. Palmer Dunlap, May D. 
Anderson, Ellen Boyd Yocum, and Beatrice B. Landis 
were, by the terms of the will of Christina D. Dugger, 
the only devisees and legatees under the will and the 
only persons entitled to share in the estate of the testa- 
trix; that Lewis C. Dunlap and Agnes D. Lynn were 
each entitled to an undivided one-fourth of all the prop- 
erty owned by Christina D. Dugger at the time of her 
death; that C. Palmer Dunlap, May D. Anderson, Ellen 
Boyd Yocum, and Beatrice B. Landis were each en- 
titled to an undivided one-eighth of all the property 
owned by Christina D. Dugger at the time of her death; 
and that Margaret Hamilton was not a devisee or lega- 
tee under the terms of the will of Christina D. Dugger 
and was not entitled to any of the property owned by 
the testatrix at the time of her death. 

A motion of Agnes D. Lynn and Margaret Hamilton 
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for a new trial was denied and they by this appeal 
present the record to this court for review. The action 
of the trial court produced the precise result appellees 
sought by this litigation and, of course, they approve 
and attempt to sustain it on this appeal. 

Appellants argue that the language of the will “they 
(grandchildren) shall share and share alike of the share 
falling to their parent” means that the gift to the grand- 
children and their parents is an original gift to the former 
subject to the condition that they take only if the par- 
ents were living at the time of the death of the testatrix 
and received a part of her property under the will; that 
nothing “fell” under the will to Nelson C. Dunlap or 
Patience D. Boyd because they each predeceased the 
testatrix and any gift to them lapsed; that because 
thereof the grandchildren, C. Palmer Dunlap and May _ 
D. Anderson, children of Nelson C. Dunlap, deceased, 
and Ellen Boyd Yocum and Beatrice B. Landis, children 
of Patience D. Boyd, deceased, take no part of the es- 
tate of the testatrix; that the will says the grandchil- 
dren shall share in the share falling to their parent 
but nothing fell to the parents of the four grandchildren 
last above named and because of this there is nothing 
in which the four grandchildren can share; that Agnes 
D. Lynn and Lewis C. Dunlap are the only “heirs” of 
Christina C. Dunlap surviving the death of the testa- 
trix; and that because of section 76-113, R. R. S. 1943, 
Agnes D. Lynn has a life estate in one-half of the prop- 
erty of the testatrix, her daughter Margaret Hamilton 
owns the remainder thereof in fee, and the other half of 
the property of the testatrix is vested in Lewis C. Dun- 
lap in fee. 

The family tree of testatrix is reproduced from the 
record. 
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There is an obvious patent ambiguity in the part of 
the will of the testatrix with which this case is princi- 
pally concerned. A patent ambiguity must be removed 
by interpretation according to legal principles and the 
intention of the testator must be found in the will. 
In searching for the intention of the testator the court 
must examine the entire will, consider each of its pro- 
visions, give words their generally accepted literal and 
grammatical meaning, and indulge the presumption that 
the testator understood the meaning of the words used. 
The intention of the testator as determined from the 
will must be given effect if it is not inconsistent with 
any rule of law. The intention within the ambit of this 
rule is the one the testator expressed by the language 
of the will and not an entertained but unexpressed in- 
tention. Kramer v. Larson, 158 Neb. 404, 63 N. W. 
2d 349; Blochowitz v. Blochowitz, 130 Neb. 789, 266 N. 
W. 644; Dahlke v. Dahlke, 155 Neb. 169, 51 N. W. 2d 
266; § 76-205, R. R. S. 1943. 

It is important to determine the time for ascertain- 
ing the heirs of Christina C. Dunlap. The part of the 
will in dispute says “heirs of Christina C. Dunlap.” 
The will was made May 28, 1913. Christina C. Dunlap 
died April 7, 1924, and Christina D. Dugger departed 
this life September 21, 1956. The testatrix must have 
intended that the heirs of her mother would be de- 
termined as of one of these dates. 

The heirs of Christina C. Dunlap on May 28, 1913, 
were her husband and her five children. The terms of 
sections 30-101 and 30-103, R. R. S. 1943, which ex- 
isted in identical words on May 28, 1913, and April 7, 
1924, gave one-third of the property of Christina C. Dun- 
lap to her husband James P. Dunlap and the residue 
of her property would have vested in equal shares in her 
children. The husband would have received five-fif- 
teenths and each of the children, including Christina D. 
Dugger, would have become the owner of two-fifteenths. 
Christina C. Dunlap died April 7, 1924. Her husband 
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and five children survived her. Heirship was the same 
as it was on May 28, 1913. Her heirs and the propor- 
tions that they would have taken at the time of her 
death were identical with what they were on May 28, 
1913, when the will was made. Christina D. Dugger 
was an heir of her mother and she would have in- 
herited two-fifteenths of the property on April 7, 1924. 
It is convincingly obvious that the testatrix did not in- 
tend to be an heir to a part of the property she owned. 
She was an heir of her mother on each of the dates 
May 28, 1913, when the will was made and April 7, 
1924, when her mother died so it may be concluded 
that the word “heirs” in paragraph five of the will 
was not used in a technical sense. There is nothing to 
indicate that Christina D. Dugger intended to die par- 
tially intestate. It must be concluded that the word 
“heirs” as used in paragraph five is used in a nontech- 
nical sense to denote a hypothetical or artificial class 
and that the heirs of Christina C. Dunlap must be de- 
termined as of the time of the death of Christina D. 
Dugger on September 21, 1956. 

The law of descent and distribution of this state pro- 
vides that the heirs at law of a person who shall leave 
no husband or wife surviving shall be his children, in 
equal shares, and the lawful issue of any deceased 
child by the right of representation. §§ 30-102 and 30- 
103, R. R. S. 1943. The heirs at law of Christina C. Dun- 
lap at the time Christina D. Dugger died September 
21, 1956, and their proportionate shares were C. Palmer 
Dunlap and May D. Anderson, children of her deceased 
son Nelson C. Dunlap, each one-eighth; Agnes D. Lynn, 
her daughter, one-fourth; Ellen Boyd Yocum and Be- 
atrice B. Landis, children of her deceased daughter 
Patience D. Boyd, each one-eighth; and Lewis C. Dun- 
lap, her son, one-fourth. It is clear that the word “heirs” 
was not used in this will in a technical sense and that 
the heirs of Christina C. Dunlap should be decided as 
of the date of the death of the testatrix. 
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In Brandeis v. Brandeis, 150 Neb. 222, 34 N. W. 2d 
159, the will of the testator provided that upon the 
death of his wife to whom a life interest was left, the 
shares of stock owned by him should vest in his brothers, 
Arthur and Emil, in equal shares and that if either of 
his brothers should die during the life of his wife, “his 
lawful male heirs, as of the date of her death, shall take 
his share.” His brother Emil died during the life of his 
wife. The problem was whether Emil’s heirship should 
be determined as of the date of his death or as of the 
date of the death of the testator’s wife. If the former, 
only one nephew would have received the stock; if the 
latter, the stock would be distributed among three 
nephews. The court held that heirship should be de- 
termined as of the date of the death of the testator’s 
wife, which was 1946, even though Emil died 34 years 
earlier in 1912. It is said therein: “The burden de- 
volving upon the court is to determine, within the limits 
of this inquiry, whether in the use of the quoted words 
H. Hugo Brandeis had reference to those who were 
lawful male heirs of Emil Brandeis at the date of his, 
Emil’s, death, or those who would have been his law- 
ful male heirs at the death of Lyela Brandeis had he 
survived the testator, his brother Arthur D. Brandeis, 
and his sister Sarah Brandeis Cohn. If he intended the 
former then the defendants are entitled to prevail. If 
he intended the latter then the plaintiffs are entitled 
to prevail. There is no contention on the part of any 
of the parties to this action that the intention of the 
testator in this respect, no matter what it shall be found 
to have been, may not be allowed to prevail. * * * In 
this light it is clear from the will that the testator did 
not use the term ‘heirs’ in a technical sense but with 
the purpose and intention of indicating those of a par- 
ticular class closest in blood relation to the named bene- 
ficiary if such beneficiary died prior to the death of 
Lyela Brandeis. To accept and enforce such an inten- 
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tion and purpose will conform to well-accepted prin- 
ciples of law.” 

In Tyler v. City Bank Farmers Trust Co., 314 Mass. 
528, 50 N. E. 2d 778, this appears: “In the accurate use 
of language, only those entitled to inherit at the death 
of another can be called his heirs. Accordingly, unless 
a contrary intention appears, a gift in a will to the heirs 
of a person, whether he be the testator or a life tenant 
or another, will be construed as a gift to such heirs 
determined as of the time of death of that person. * * * 
The general rule will yield, however, where it appears 
that the testator used the word ‘heirs’ in an inaccurate 
sense, to denote a hypothetical and artificial class com- 
posed of those who would have become heirs had their 
ancestor lived until some then future time * * * and 
the intention of the testator will be given effect.” 

The heirs at law of the testatrix and the heirs of 
Christina C. Dunlap as of the time of the death of the 
testatrix are the same and they take in the same pro- 
portion as stated in detail above. If patent ambiguity 
exists, and the will does not require a different inter- 
pretation, it is presumed that the testatrix intended that 
the property should go where the statute of descent 
would have taken it if there were no will. This is true 
because the statute of descent recognizes as the natural 
objects of one’s bounty those who bear the closest blood 
relation to the deceased and that heirs at law are not 
disinherited by mere speculation. 

In Herter v. Herter, 97 Neb. 260, 149 N. W. 795, this 
court declared: ‘In the absence of anything in a will 
to the contrary, the presumption is that the ancestor 
intended that his property should go where the law 
carries it, which is supposed to be the channel of natu- 
ral descent.” 

It is said in Heilman v. Reitz, 89 Neb. 422, 131 N. W. 
909: “Heirs will not be disinherited by conjecture, but 
only by express words or necessary implication.” 

It is said in Hunter v. Miller, 109 Neb. 219, 190 N. W. 
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583: ‘‘Where there is a doubt as to the distribution of 
property under a will, the heirs at law will be favored, 
and, so far as consistent with the terms of the will, or 
the reasonable inferences to be drawn therefrom, the 
law of descent will be followed as presumptively in ac- 
cord with the intention of the testator.” 

Roberts v. Roberts, 147 Neb. 494, 23 N. W. 2d 774, con- 
tains this: “The channel of natural descent is recog- 
nized by statute. Sec. 30-228, R. S. 1943, directs that 
where a devisee, being a child or other relation of the 
testator, dies before the testator, his issue, if any sur- 
vive the testator, take the estate devised to the ancestor 
‘unless a different disposition shall be made or directed 
by the will.’” 

There is no language in the will and it yields no in- 
ference which is contrary to the presumption that the 
estate should descend and be distributed in accordance 
with the statute of descent and the nonlapse statute. 
§ 30-228.03, R. R. S. 1943. The reasonable inter- 
pretation of paragraph five is consistent with this 
presumption. Another interpretation would be strained 
and capricious. If this presumption is recognized, 
the grandchildren become substitutional beneficiaries 
who take per stirpes and the will becomes a rea- 
sonable and sensible instrument. 

Appellants contend that no niece or nephew takes 
under the will unless his parent survives the testatrix. 
If this is true and the brothers and sisters of the testa- 
trix had died before she departed this life, she would 
have died intestate. This could have happened. The 
will was made May 28, 1913. The testatrix was then 
about 40 years of age. Her brother Nelson C. Dunlap 
was 42 years of age, her sister Agnes D. Lynn was 41 
years of age, her sister Patience D. Boyd was 37 years of 
age, and her brother Lewis C. Dunlap was 30 years of 
age. The will was not rejected and another will was 
not made. The testatrix lived more than 43 years after 
its execution. She died when she was more than 83 years 
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of age. Nelson C. Dunlap had been dead for 26 years, 
Patience D. Boyd for 13 years, and Agnes D. Lynn was 
84 years of age. It is not difficult to presume that there 
was a reasonable probability, of which the testatrix 
was aware, that Agnes D. Lynn and Lewis C. Dunlap 
would predecease her, If they had and the construction 
placed on paragraph five by appellants is correct, no 
brother or sister would have taken, no grandchild would 
have taken, and the testatrix would have died wholly 
intestate. A construction which might have resulted in 
intestacy should not be adopted if, by reasonable con- 
struction, it can be avoided. In Attebery v. Prentice, 
158 Neb. 795, 65 N. W. 2d 138, this court declared: 
“There is a presumption that a testator intended to dis- 
pose of his entire estate and not to die intestate either 
as to the whole or as to any part thereof. Where a pro- 
vision of a will is fairly open to more than one con- 
struction, a construction resulting in an intestacy as to 
any part of the estate will not be adopted if, by a rea- 
sonable construction, it can be avoided.” See, also, 
Polsky v. Continental Nat. Bank, 240 F. 2d 732. In- 
testacy will not result from the construction urged by 
appellants but that is only because a brother and sister 
survive the testatrix. If they had not survived her and 
if the interpretation was adopted that appellants sug- 
gest, there would have been total intestacy. It must be 
presumed that the testatrix did not intend that should 
happen. The grandchildren of Christina C. Dunlap 
were all living when the will was made May 28, 1913. 
The oldest grandchild, Margaret Hamilton, was about 
10 years of age and May D. Anderson, the youngest 
was 4 years of age. The words “should there be grand 
children” cannot be said to refer to a future contingent 
event. It happened before the will was executed. These 
words must be given a rational meaning. The facts of 
life indicate that the grandchildren would survive their 
parents. Likewise the language that the grandchildren 
should “share and share alike of the share falling to 
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their parent” should be given a sensible meaning. If 
the grandchildren were not to participate by way of rep- 
resentation, the words last quoted are without meaning. 
It may not be presumed that the testatrix used lan- 
guage that had no application or effect. If the words 
“if their parents should predecease me” are read into 
the paragraph in dispute, the intention of the testa- 
trix is beyond doubt. It may be, considering all the 
circumstances, reasonably said that the suggested words 
were implied and necessary implication is equivalent to 
expression. Therefore nothing is added to the will. 

The conclusion is that the meaning of paragraph five 
of the will is that the testatrix thereby devised and be- 
queathed her property to her sister Agnes D. Lynn and 
to her brother Lewis C. Dunlap each one-fourth and to 
her nephew and nieces, C. Palmer Dunlap, May D. Ander- 
son, Ellen Boyd Yocum, and Beatrice B. Landis, the 
grandchildren of Christina C. Dunlap, each one-eighth. 

The judgment of the district court should be and it is 
affirmed. 

AFFIRMED. 

Stmmons, C. J., did not participate in the decision of 

this case. 


JOHN EDEN, A MINOR, BY CLAUDE EDEN, HIS NEXT FRIEND 
AND NATURAL GUARDIAN, APPELLEE, V. RICHARD E. KLAAS, 


APPELLANT. 
89 N. W. 2d 74 


Filed March 28, 1958. No. 34357. 


1. Infants: Negligence. A child, 5 years of age, may not prop- 
erly be charged with contributory negligence. 

2. Automobiles: Negligence. The negligence of the operator of 
an automobile in which a child of 5 years is riding as a guest 
ean not be imputed to such child. 

3. Torts. Where independent tortuous acts of two persons com- 
bine to produce an injury indivisible in its nature, either or 

‘both tort-feasors may be held for the entire damage, not 
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because each is responsible for the act of the other, but be- 
cause his own act is regarded in law as a cause of the injury. 
Trial. Where different minds may draw different conclusions 
from the evidence in regard to negligence, the question should 
be submitted to a jury. 

In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable to 
the successful party, that is, every controverted fact must be 
resolved in his favor and he should have the benefit of every 
inference that can reasonably be deduced therefrom. 

A trial court is not required to give instructions in 
the form presented. It is sufficient in that respect if the 
trial court fairly and correctly instructs the jury on all the 
issues. 


The trial court should refuse a requested instruction 
that is not applicable to any issue of fact submitted to the jury. 
Trial: Appeal and Error. Where a party charged with negli- 
gence suffered a complete loss of memory due to injuries 
sustained in an accident, it is not prejudicial error for the 
trial court to refuse to instruct that a presumption exists that 
he was free from negligence where there is evidence tending 
to establish negligent conduct on his part. 

Evidence: Appeal and Error. A party is entitled on cross- 
examination to show the interest of a witness in the litigation 
as affecting his credibility, but the limits of such cross-examina- 
tion are ordinarily subject to the discretion of the trial judge, 
and, unless abused, its exercise is not error. 

Damages: Appeal and Error. In an action for damages, where 
the law furnishes no legal rule for measuring them, the amount 
to be awarded rests largely in the sound discretion of the jury; 
and it will not be disturbed on appeal unless it can be said, as a 
matter of law, that upon a consideration of all the evidence 
the amount of the verdict is excessive. 


AppEAL from the district court for Platte County: 


Ropert D. Fiory, Jupce. Affirmed. 


Frederick M. Deutsch, Warren G. Albert, and Gordon 


L. Gay, for appellant. 


Brogan & Brogan and Wagner, Wagner & Conrad, for 


appellee. 


Heard before Srmmons, C. J., Carrer, MEssmore, 


YEAGER, CHAPPELL, WENKE, and Bos.aueH, JJ. 
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CaRTER, J. 
| This is an action for damages brought by a guest in 
an automobile driven by his father at the time it be- 
came involved in a collision with an automobile driven 
by the defendant. The jury returned a verdict for the 
plaintiff in the amount of $2,500. Judgment was ren- 
dered in this amount, and the defendant has appealed. 

The collision involved in the present action occurred 
at a road intersection located 2 miles south and 1 mile 
west of Humphrey, Platte County, Nebraska, on No- 
vember 4, 1955, at about 4:30 p.m. Both intersecting 
roads were graveled, level, and unprotected by stop 
signs. Immediately prior to the accident the automo- 
bile in which the plaintiff was riding was being driven 
by his father in an easterly direction toward the in- 
tersection at a speed of about 40 miles an hour. The 
automobile of the defendant was being driven north to- 
ward the intersection, the defendant entering the inter- 
section from plaintiffs right. The collision occurred 
near the center of the traveled portion of the intersec- 
tion. The evidence shows that the driver of the car 
in which plaintiff was riding looked to his right when 
150 to 200 feet from the intersection and did not see de- 
fendant’s automobile approaching from the south. He 
admittedly did not look again to his right. He was 
guilty of contributory negligence sufficient to bar any 
recovery by him as a matter of law, as this court held 
in the companion case of Eden v. Klaas, 165 Neb. 323, 85 
N. W. 2d 643. 

The plaintiff was a boy, 5 years of age at the time of 
the accident. He was riding in the front seat between 
his father and his brother Richard when the collision 
occurred. This plaintiff, a boy 5 years of age, is in- 
capable of being charged with contributory negligence. 
Connors v. Pantano, 165 Neb. 515, 86 N. W. 2d 367. In 
addition thereto, in his capacity as a guest in his father’s 
automobile, the negligence of the father is not imputa- 
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ble to him. Burhoop v. Brackhan, 164 Neb. 382, 82 N. 
W. 2d 557. 

It is the rule that where the negligence of the driver 
of an automobile, in which a person is riding as a guest, 
is the sole proximate cause of a collision in which the 
guest is injured, the guest cannot recover for such in- 
juries from a third person. But where such injuries are 
the result of the negligent acts of his host and the 
driver of the other car participating in the collision, 
either or both tort-feasors may be held for the entire 
damage because the negligent acts of each are regarded 
in law as a cause of the injury. Burhoop v. Brackhan, 
supra. The sole question as to the liability of the defend- 
ant is, therefore, whether or not the evidence is sufficient 
to sustain a verdict finding the defendant guilty of neg- 
ligence which, together with the negligence of plain- 
tiff’s host, combined to produce plaintiff’s injury. 

The defendant testified that because of the injuries 
he sustained in the accident he suffered a loss of mem- 
ory and was unable to recall any of the circumstances 
surrounding the accident. 

The evidence of negligence on the part of the de- 
fendant is largely dependent upon the sufficiency of the 
evidence of Mark Eden, the 13-year-old brother of the 
plaintiff, who was riding in the back seat of the Eden 
car, which, according to the evidence of his father, 
approached the intersection at a speed of 40 miles an 
hour. Mark Eden testified that when the Eden car 
was about 100 feet from the intersection he saw the 
Klaas car approximately 200 feet south of the intersec- 
tion. He turned and looked at his father and before 
he could speak the collision occurred. During the period 
that he observed the Klaas car he said that it appeared 
to be in the center of the road, but that it was skidding 
and swerving from one side of the road to the other. 
He testified on cross-examination that he concluded the 
defendant had applied his brakes at that time. The 
witness was properly precluded from testifying to the 
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speed of defendant’s car because of a want of founda- 
tion upon which to base an estimate of speed. It is clear, 
however, that the jury could properly infer from the 
evidence of this witness that defendant’s car was trav- 
eling at a greater speed than the Eden car, based on the 
distances each was from the intersection when defend- 
ant’s car was observed by the witness. The jury could 
also infer that defendant was driving at such a speed 
that he was unable to stop his car within 200 feet in 
order to avoid the accident. The evidence tends to estab- 
lish the want of proper control of his car by the defend- 
ant rather than the rate of speed at which he was trav- 
eling. We think the jury could properly conclude from 
this evidence that defendant was negligent, the credi- 
bility and weight of Mark Eden’s evidence being for the 
jury to determine. In testing the sufficiency of the evi- 
dence to support a verdict it must be considered in the 
light most favorable to the successful party in accord- 
ance with the rule announced in Kohl v. Unkel, 163 
Neb. 257, 79 N. W. 2d 405. It is elementary that a 
verdict of a jury will not be set aside by this court un- 
less it is clearly wrong. We cannot say as a matter of 
law that such is a fact in the present case. The evi- 
dence was sufficient to take the case to the jury on 
the question of defendant’s negligence. 

The defendant contends that evidence of excessive 
speed was based on a time-and-distance-traveled compu- 
tation made on approximate factors only and, conse- 
quently, the result was speculative and conjectural, and 
insufficient to support a verdict. In support of this 
contention defendant cites Lofgren v. Omaha & C. B. 
St. Ry. Co., 103 Neb. 723, 174 N. W. 222, and Burns v. 
Harfst, 42 Wash. 2d 795, 259 P. 2d 379. We do not think 
the rule announced in these cases has any application 
here. The trial court meticulously refused to permit 
Mark Eden to testify to the speed of defendant’s car 
because of its speculative and conjectural foundation. 
There is no evidence in the record as to the speed of 
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defendant’s car, other than the evidence of Mark Eden 
that it was skidding and swerving as the result of the 
application of brakes when it was 200 feet from the in- 
tersection, and the conclusion that could properly be 
drawn therefrom that defendant was unable to control 
his car within that distance and avoid the accident. 
This evidence raised the factual issue as to whether or 
not defendant was driving his automobile at a speed 
that was reasonable and proper under the circumstances. 

Defendant, by his assignments of error numbered 3 
to 9, inclusive, claims error in that the trial court by 
its instruction No. 1 set forth allegations of fact which 
had no support in the evidence. We have examined 
the instruction with reference to the assignments of 
error directed at its correctness and find that the court 
committed no prejudicial error in the respects claimed. 

Defendant assigns as error the giving of instruction 
No. 8 by the trial court and asserts that the correct rule 
is contained in defendant’s requested instructions Nos. 
3 and 4, and that the latter instructions should have 
been given. The instruction given by the court con- 
tained explanatory statements as to the application of 
the statute with reference to right-of-way at open in- 
tersections. The effect of the instruction as a whole 
was to advise the jury that “if two vehicles are ap- 
proaching an intersection at lawful rates of speed and 
under such relative conditions as to speed and distance 
that both will reach the intersection at the same in- 
stant or so near the same instant as to make it apparent 
to a man of ordinary prudence that there will be a 
collision or the risk of a collision, then it may be said 
that they will reach the intersection at approximately 
the same time.” We think the trial court correctly 
stated the law on the subject. The requested instruc- 
tions were likewise correct, but the court having in- 
structed and covered the substance of the requested 
instructions, the latter were properly refused. Camp- 
bell v. Slater, 127 Neb. 231, 254 N. W. 897; Miceli v. 
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Equitable Life Assurance Society, 138 Neb. 367, 293 
N. W. 112. 

Defendant complains of error in the giving of in- 
struction No. 9, which stated: “You are instructed that 
in arriving at the rate of speed at which either driver 
was driving his car at the time of the accident, you may 
take into consideration, in addition to the evidence 
bearing directly on speed, the distance that either car 
traveled after the collision, and any and all other facts 
and circumstances tending to show the rate of speed at 
which either driver was driving.” The complaint made 
to this instruction is that there was no credible evidence 
bearing directly on the speed of defendant’s automobile. 
While it is true that there was no evidence as to the speed 
of defendant’s automobile as to the miles per hour it 
was traveling, there is evidence that defendant applied 
his brakes approximately 200 feet from the intersection 
and that his car was skidding and swerving immediately 
thereafter. We think the jury could properly infer 
from this evidence that defendant was driving his car 
as it approached the intersection at a speed that was not 
reasonable and proper under the circumstances; that 
defendant saw the Eden car 200 feet from the inter- 
section and was unable to bring his car under such 
control in that distance so as to avoid a collision; and 
that the jury could properly find, as it did, that de- 
fendant was driving at a speed which was not reason- 
able and proper under the circumstances. We think 
the instruction was a proper one under the evidence in 
this case. 

Defendant complains of instruction No. 10 given by 
the trial court because it contains the statement that 
“you should consider, in arriving at the amount of 
plaintiff's damages, the nature and extent of his injuries 
and whether the same are temporary or permanent, his 
pain and suffering and the disability suffered together 
with such as the evidence shows he has suffered in the 
past and will with reasonable certainty suffer in the 
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future, if any, * * *.” The basis of the claimed error 
is that there was no evidence of future pain, suffering, 
or disability. There is evidence in the record that 
plaintiff has small scars over his right eye and posterior 
to the right ear. He suffered a severe cerebral concus- 
sion in the accident. There is evidence that he has head- 
aches and that he has a twitching or blinking of one 
eye, particularly late in the day when the boy becomes 
tired, which the only physician who testified on that 
subject could not rule out as not having resulted from the 
cerebral concussion which he suffered. Defendant’s ex- 
pert medical witness was asked this question: “So you 
couldn’t tell for sure whether or not any injury to the 
central nervous system would be observed in this boy 
for a period of years, could you?” To which he an- 
swered: “No, except that the child impressed me as 
being one that was of normal temperament. He did 
not appear to be a very highstrung individual and, at 
the time I examined him, he didn’t exhibit anything 
suggestive of that.” The trial court properly instructed 
the jury that it was limited to such future pain, suffer- 
ing, and disability which the evidence shows with rea- 
sonable certainty that plaintiff would suffer in the fu- 
ture. Weare of the opinion that the evidence warranted 
the trial court in giving its instruction No. 10. 
Complaint is made of the failure of the trial court 
to give defendant’s requested instruction No. 5 which 
stated: “If motorist entering intersection fails to see 
automobile which is favored over him under the rules 
of the road, he is guilty of negligence sufficient to bar 
recovery as a matter of law.” The foregoing requested 
instruction has no application in the present case. Plain- 
tiff was a guest in the Eden car and the negligence of 
its driver did not bar a recovery by the plaintiff. The 
issue in the case was whether or not the defendant was 
guilty of any negligence which, together with the neg- 
ligence of plaintiff’s host, combined to produce plaintiff's 
injury. The trial court was therefore correct in refus- 
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ing to give defendant’s tendered instruction No. 5. 
Campbell v. Slater, supra. 

As to defendant’s claim of error in refusing to give 
his requested instruction No. 6, dealing with the sub- 
ject of contributory negligence as it applied to the driver 
of the Eden car, the instruction was properly refused 
for the same basic reason as that given in approving the 
trial court’s refusal to give instruction No. 5. 

Complaint is made of the refusal of the trial court 
to give defendant’s requested instruction No. 7. The 
effect of this tendered instruction was to advise the 
jury that, as defendant suffered a complete loss of mem- 
ory as a result of the injuries which he sustained in 
the accident, a presumption existed that defendant was 
free from negligence, and that such presumption is re- 
buttable and disappears if there is credible evidence in 
the case reasonably tending to rebut and overcome it. 
There was evidence in the case tending to show negli- 
gence on the part of defendant which was not disputed. 
This being true, the presumption disappears, and it was 
not prejudicial error for the court to refuse to give the 
instruction. 

Defendant complains that he was unduly restricted 
in his cross-examination of the witness Mark Eden. The 
trial court permitted defendant to show the inter- 
est of the witness, in that he had a suit pending 
growing out of the same accident. The trial court 
refused to permit him to show the nature of the 
injuries for which he had sued, or the amount of 
damages claimed. We think the trial court was correct 
in its ruling. Defendant clearly had the right to show 
the interest of the witness as affecting his credibility, 
but defendant’s right of cross-examination does not ex- 
tend to an examination into the issues of that case or 
to the amount sought as damages. Such matters were 
foreign to the issues in the case being tried and the trial 
court did not abuse its discretion in limiting the cross- 
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examination as it did. Rakes v. State, 158 Neb. 55, 62 
N. W. 2d 273. 

Lastly, the defendant urges that the verdict and judg- 
ment were excessive. The evidence shows that plain- 
tiff was taken to a hospital immediately following the 
accident, where he was confined for a period of 10 days. 
He was unconscious for approximately 36 hours. He 
suffered a fracture of both collarbones, which required 
a period of from 6 to 8 weeks to heal. He was required 
to wear a clavicle splint for both fractures for about 
a month, which caused irritation and pain. He had 
multiple cuts, bruises, and scratches on his head. He 
has a small scar over his right eye and another that was 
posterior to the right ear, which are permanent. The 
latter injury did not heal properly and a cauterization of 
the granulated tissue was subsequently required. There 
is evidence that plaintiff suffered a severe cerebral con- 
cussion of the brain and that pain, suffering, and disa- 
bility could normally first manifest itself within a period 
of years after the accident. There is evidence that plain- 
tiff had an abnormal blinking or twitching of one eye, 
which the medical witnesses could not rule out as not 
being caused by the concussion. The evidence shows 
that plaintiff not only might show manifestations of 
damage to his nervous system for a period of years in 
the future, but there was evidence that he in fact was 
manifesting such damage at the time of the trial. After 
considering all the evidence on the subject in the rec- 
ord, we conclude that the verdict and judgment were 
not so excessive as to require a reversal of the case. 

The controlling rule is: In an action for damages, 
where the law furnishes no legal rule for measuring 
them, the amount to be awarded rests largely in the 
sound discretion of the jury, and courts are reluctant 
to interfere with a verdict so rendered. A verdict may 
be set aside as excessive by this court only when it is 
so clearly exorbitant as to indicate that it was the result 
of passion, prejudice, mistake, or some means not ap- 
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parent from the record, clearly indicating that the jury 
disregarded the evidence or the applicable rules of law. 
A verdict will not be disturbed on the ground of ex- 
cessiveness unless it can be said as a matter of law, 
after a consideration of all the evidence, that it is ex- 
orbitant. Southwell v. DeBoer, 163 Neb. 646, 80 N. W. 
2d 877; Wolfe v. Mendel, 165 Neb. 16, 84 N. W. 2d 109. 
We conclude that the instructions when considered as 
a whole fully and fairly submitted the issues to the 
jury, and that the verdict returned is supported by suf- 
ficient evidence. Finding no prejudicial error in the 
record, the judgment of the district court is affirmed. 
AFFIRMED. 


THe J. R. WATKINS COMPANY, A FOREIGN CORPORATION, 


APPELLANT, V. VERN ALFRED SORENSON ET AL., APPELLEES. 
88 N. W. 2d 902 


Filed March 28, 1958. No. 34366. 


1. Attachment: Trial. The hearing of a motion to dissolve an 
attachment is a “trial” of the issues of law or fact or both in 
an action or cause within the meaning of that term employed 
in section 25-1103, R. R. S. 1943. 

In a case where the facts stated in an affidavit 
for an attachment are denied by a motion to dissolve, the 
burden is cast upon plaintiff to sustain his charges by a pre- 
ponderance of the evidence. 

8. Attachment: Appeal and Error. An order granting or denying 
a motion to discharge an attachment based upon conflicting 
evidence will not be reversed unless clearly wrong. 

4, Attachment. An attachment based on an affidavit alleging non- 
residence of the debtor is wrongful and the proceedings are 
void if such allegations are untrue. 


5. The question of residence in attachment proceedings is 
generally one of intention coupled with affirmative action, and 
is determined from the facts and circumstances in each par- 
ticular case. 

6. In that connection, mere temporary absence from the 


state for the purpose of business, pleasure, or health is not 
of itself such an abandonment of a party’s place of abode 
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where service of summons may be lawfully made within the 
state so as to authorize the issuance of an attachment against 
him on the ground of nonresidence. 


APPEAL from the district court for Dixon County: 
Joun E. Newton, Jupce. Affirmed. 


Leamer & Graham, for appellant. 
Addison & Stertz, for appellees. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


CHAPPELL, J. 

Plaintiff, The J. R. Watkins Company, a foreign cor- 
poration, brought this action in two causes of action, 
seeking to recover from defendants, Vern Alfred Sor- 
enson and his parents, Alfred Sorenson and Helen Sor- 
enson, upon a debt or demand arising upon contract. 
Therein plaintiff filed an affidavit for attachment, al- 
leging nonresidence of defendants Alfred Sorenson and 
Helen Sorenson. Thereupon an order of attachment 
issued and a levy thereof was made August 20, 1957, 
upon their described farm in Dixon County. Subse- 
quently said defendants filed a motion to discharge 
the attachment for the reason that the allegations of 
plaintiff’s affidavit for attachment were false and the 
attachment was unlawfully obtained. 

After a hearing on said motion, whereat evidence 
was adduced, the trial court ordered the attachment 
discharged. Plaintiff’s motion for new trial was over- 
ruled, and it appealed, assigning: (1) That the trial 
court’s decision was not sustained by sufficient evidence 
and was contrary to law; and (2) that the trial court 
erred in admitting in evidence the affidavit of a physi- 
cian over objections of plaintiff. We conclude that the 
assignments have no merit. 

With regard to assignment of error No. 2, plaintiff 
never preserved and presented that alleged assignment 
of error to the trial court in its motion for new trial. 
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Therefore, it is elementary that it cannot be consid- 
ered by this court upon appeal. Such assignment re- 
quires no further discussion except to cite Schwank 
v. County of Platte, 152 Neb. 273, 40 N. W. 2d 863, and 
Wabel v. Ross, 153 Neb. 236, 44 N. W. 2d 312. 

Hereinafter, Alfred Sorenson will generally be called 
defendant, but when speaking of both him and defend- 
ant Helen Sorenson, his wife, they will generally be 
called defendants. 

At the outset we point out and reaffirm certain rules 
of law which have application and are controlling, to wit: 
The hearing of a motion to dissolve an attachment is 
a “trial” of the issues of law or fact or both in an ac- 
tion or cause within the meaning of that term em- 
ployed in section 25-1103, R. R. S. 1943. Gibson v. Sidney, 
50 Neb. 12, 69 N. W. 314. 

In a case where the facts stated in an affidavit for 
an attachment are denied by a motion to dissolve, the 
burden is cast upon plaintiff to sustain his charges by 
a preponderance of the evidence. National Reefer 
Service, Inc. v. Felman, 164 Neb. 783, 83 N. W. 2d 547. 

An order granting or denying a motion to discharge an 
attachment based upon conflicting evidence will not 
be reversed unless clearly wrong. Johnson v. May, 49 
Neb. 601, 68 N. W. 1032. 

An attachment based on an affidavit alleging non- 
residence of the debtor is wrongful and the proceedings 
are void if such allegations are untrue. German Nat. 
Bank v. Kautter, 55 Neb. 103, 75 N. W. 566, 70 Am. S. 
R. 371. 

The question of residence in attachment proceedings 
is generally one of intention coupled with affirmative 
action, and is determined from the facts and circum- 
stances in each particular case. In that connection, 
mere temporary absence from the state for the purpose 
of business, pleasure, or health is not of itself such an 
abandonment of a party’s place of abode where serv- 
ice of summons may be lawfully made within the state 
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so as to authorize the issuance of an attachment against 
him on the ground of nonresidence. Johnson v. May, 
supra. See, also, 7 C. J. S., Attachment, § 32, p. 217, 
and 4 Am. Jur., Attachment and Garnishment, §§ 432- 
438, pp. 822-825, inclusive, with authorities cited therein. 

In the light of the foregoing authorities, we have 
examined the record. There is some equivocal con- 
flict in the evidence, but so far as important here, . it 
discloses the following from which we conclude that 
the trial court’s order discharging the attachment was 
not clearly wrong but was amply supported by the evi- 
dence. Defendants had been married 39 years and had 
resided in Dixon and Cedar counties, Nebraska, most 
of their natural lives. In 1943 defendant purchased the 
farm involved in Dixon county, and ever since 1947 
he and his family have continuously lived on such 
premises, which were encumbered by a mortgage in- 
debtedness of about $7,800 together with some interest 
and taxes. During such period defendant farmed that 
property at all times except as hereinafter noted. 

During the last 10 years defendant had suffered a 
chronic asthmatic condition which required medical at- 
tention. In the spring of 1957 such condition failed to 
respond to prescribed medical treatment and became 
so aggravated that defendant could not physically carry 
on his farming operations without help. Defendant’s 
physician then advised him that, because of his age and 
physical condition, he should try a temporary change 
of climate and see if he could improve his health which 
would be necessary if he were to continue farming. 
Defendant told his physician that he could go to Cali- 
fornia and visit his son who lived there, and defendant’s 
physician instructed him to do so. 

Thus, on or about April 1, 1957, defendants went to 
California where a son lived, but their daughter re- 
mained at their farm home until the last week in May 
1957, when she also went to California. When de- 
fendants left, they had no intention of moving to Cali- 
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fornia or abandoning their residence on their farm, so 
they left all of their household goods, furniture, dishes, 
and other household equipment in their home on the 
farm. They took with them only some clothing and 
bedding and a few other small items, fully intending 
to return to their home as soon as they determined the 
effect of the change of climate on defendant’s health. 
When defendant went to California he sold none of his 
property except some livestock. In other words, he 
left all of his property on their farm, including all of 
his machinery and farming equipment owned and used 
by him there. He also left 4 cows, 1 bull, 15 hogs, and 
the corn and grain owned by him on the premises. His 
son-in-law, who lived nearby, agreed to care for de- 
fendant’s stock and property, and to plant defendant’s 
crops and care for them until defendants returned. In 
doing so, the son-in-law went upon the premises once 
or twice daily. Further, arrangements were made with 
defendants’ daughter and their son-in-law to take care 
of defendants’ home, household goods, livestock, grain, 
and business, and defendants kept in touch with them 
and directed their actions with regard to defendants’ 
property and business affairs. 

During their absence, defendants did not obtain Cali- 
fornia license plates for their car, or obtain California 
driver’s licenses. They paid personal property taxes 
and federal income taxes in Nebraska, and reported 
their residence therein as at their farm home in Ne- 
braska. They maintained their Nebraska farm mailing 
address, and mail sent there was forwarded to them by 
their daughter and son-in-law. Defendants continued 
their banking business in the American State Bank of 
Newcastle, Nebraska, and kept a checking account there 
at all times. 

After going to California, defendants lived with their 
son for about a month. Defendant had slowly im- 
proved in health but not as much as contemplated, so 
defendants rented a small furnished house on a month- 
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to-month basis, and being without sufficient funds to 
live, they obtained part-time employment, and did not 
return to their home in Nebraska until after this ac- 
tion was filed. 

Defendant testified unequivocally as a witness for 
plaintiff and later as a witness for defendants that his 
home in Nebraska was their permanent residence and 
place of abode where they at all times intended to re- 
turn, and that they now intended to remain in Nebraska. 

In the light of the authorities heretofore cited, and the 
evidence heretofore set forth, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiff. 

AFFIRMED. 


HENRY BLOHME, APPELLANT, V. HEINZ BLOHME ET AL., 


APPELLEES. 
89 N. W. 2d 127 


Filed April 4, 1958. No. 34270. 


1. Witnesses. A wife is incompetent as a witness against a hus- 
band, over objection of the husband, as to a transaction between 
the husband and wife relating to the acquisition of real estate 
which transaction took place during the existence of the mar- 
riage relation. 

2. Quieting Title: Frauds, Statute of. In order to make a prima 
facie case to quiet title to real estate based on an oral contract 
the party seeking to have title quieted must prove an oral 
contract the terms of which are clear, satisfactory, and unequivo- 
cal, and also part performance, and that the acts done in per- 
formance were referable solely to the contract sought to be 
enforced and not such as might be referable to some other or 
different contract, and further that nonperformance by the 
other party would amount to a fraud upon the party seeking 
performance. 


APPEAL from the district court for Jefferson County: 
CLoyve B. Exuis, JupcE. Affirmed. 
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B. W. Stewart and Ernest A. Hubka, for appellant. 
Arthur J. Denney and Robert V. Denney, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 

This action as originally instituted was by Henry 
Blohme, plaintiff and appellant, against Heinz Blohme, 
also known as Henry Blohme, and Sophia Blohme, his 
wife, defendants, and certain other nominal defendants, 
who require no further mention herein. Before the case 
was tried the defendant Heinz Blohme, also known as 
Henry Blohme, died. As to this defendant the action 
was revived in the name of Sophia Blohme, executrix, 
and the proceedings were thereafter conducted in her 
name as executrix and in her name in her personal 
capacity as defendants. She is appellee herein in these 
two capacities. 

The case was tried on a second amended petition 
wherein the plaintiff claimed that he was the owner 
of the northeast quarter of Section 35, Township 1 North, 
Range 4 East of the 6th P.M., in Jefferson County, Ne- 
braska, and that he was entitled to have title thereto 
quieted in him against the defendants and anyone claim- 
ing under them. This claim was denied by the defend- 
ants. The case was tried to the court and at the con- 
clusion of the evidence of the plaintiff the defendants 
moved for a dismissal of plaintiff’s action for the rea- 
son that the plaintiff had failed to prove prima facie the 
cause of action pleaded. The motion was sustained and 
the action was dismissed. The plaintiff duly filed a 
motion for new trial which motion was overruled. From 
the judgment dismissing the action and the order over- 
ruling the motion for new trial the plaintiff has appealed. 

Some important incidents in the background of this 
action, not in dispute, are that on and prior to July 
15, 1937, the defendant Heinz Blohme, also known as 
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Henry Blohme, and Elise Blohme were husband and wife; 
the plaintiff is their son and on July 19, 1937, he was of 
the age of 9 years; on July 19, 1937, a warranty deed 
was executed by Harriet E. Roberts and Robert E. 
Roberts, wife and husband, conveying this land to Henry 
Blohme; this deed was recorded on February 26, 1938; 
on October 11, 1943, Elise Blohme was granted a divorce 
from Heinz Blohme, also known as Henry Blohme, who 
will be hereinafter referred to as Henry Blohme; there- 
after Henry Blohme was married to Sophia Blohme who 
was his wife at the time of his death; and on January 
31, 1955, Henry Blohme and Sophia Blohme transferred 
this land to one Ann Leonard by deed, whereupon Ann 
Leonard transferred it by deed to Henry Blohme and 
Sophia Blohme in joint tenancy. 

The true contention of the plaintiff by his pleaded cause 
of action is that these two deeds are void and of no 
effect for the reason that he had full title and right to 
the land by the deed of July 19, 1937, which was in 
fact a deed to him, and not to his father, under an oral 
agreement entered into by Elise Blohme, Henry Blohme, 
and the plaintiff on or about July 15, 1937. Particularly 
he declared in his petition that on or about July 15, 1937, 
the plaintiff, Henry Blohme, and Elise Blohme entered 
into an oral agreement whereby this real estate was to be 
purchased with the combined funds of Henry Blohme 
and Elise Blohme, together with the combined labor and 
assistance of the plaintiff, Henry Blohme, and Elise 
Blohme in the operation of the farm, with title to be 
taken and to vest in the name of the plaintiff, with pos- 
session to be in Henry Blohme and that he should have 
the fruits and benefits thereof so long as he continued to 
live on and operate and manage the land and when he 
ceased to operate the land his use and possession should 
terminate. The defendants have by their pleadings de- 
nied this contention. 

The only competent evidence in the record tending 
directly to prove the oral contract alleged is found in 
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the testimony of the plaintiff. This testimony was of 
his recollection of a conversation between his father and 
mother which purportedly took place in the home of 
Elise Blohme in July 1937. That testimony with the 
questions by which it was elicited is as follows: “Q. 
* * * What did your mother say and what did your 
father say? * * * A. My father said he wanted the money 
to pay down on the farm. * * * And my mother told 
him, ‘no; don’t you have any money of your own?’ 
My father said he was broke, he only had his return 
ticket to New York. My mother said, ‘I am not going 
to loan you any money. You don’t know how to handle 
your money. You have been a bankrupt and you 
haven’t paid me back the money “loaned” from me 
there in the store.’ * * * @. Yes. A. She said, ‘You can’t 
own any land anyway; you’re not a citizen; and before 
I put the farm in your name I’1l put it in my own.’ My 
father said, ‘All right, then; put it in your boy’s name, 
then, like you wanted to do.’ Q. And what did your 
mother say? A. My mother said, ‘All right, we'll put it 
in the boy’s name.’ Q. Was there any other conversation? 
A. Yes. Q. All right. Relate the conversation. A. My 
father said, ‘I’m going back to New York;’ and he said, 
‘That’s right, I’m not a citizen; I can’t own any land’; 
and my mother said, ‘You couldn’t’—this is referring 
back—* * *. He said this was to be in my name—this 
was to be in my name to protect the farm; that it can’t 
be lost; and she said to my father that ‘you can live 
on there whenever you feel that you want to farm,’ and 
he didn’t want the farm at present. * * * Q. Well, now, 
just a minute. Was that—was there any more conver- 
sation? A. Yes. Q. Just tell the court what your mother 
said or what your father said, or with reference to this 
conversation? A. My mother said that all of proceedings 
of the farm, it was supposed to pay for itself, and that 
anything that she gave or was given was to go for the 
farm for me. Q. Was there anything else in this con- 
versation that you overheard? A. No.” 
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There was testimony of Elise Blohme, to which suffi- 
cient objection was made, which if considered could be 
regarded as being in proof of the oral agreement alleged. 
This testimony was clearly inadmissible since it re- 
lated to a transaction or transactions between Henry 
Blohme and Elise Blohme while they were husband 
and wife which testimony would have the effect of 
being antagonistic to the rights of the husband. See, 
Lihs v. Lihs, 44 Neb. 143, 62 N. W. 457; Buckingham 
v. Roar, 45 Neb. 244, 63 N. W. 398; Scroggin v. Johnston, 
45 Neb. 714, 64 N. W. 236; Stenger Benevolent Assn. v. 
Stenger, 54 Neb. 427, 74 N. W. 846; Bank of Cedar Bluffs 
v. LeGrand, 127 Neb. 183, 254 N. W. 892; § 25-1203, R. 
R. S. 1943. 

There is testimony of other witnesses in the record as 
to purported admissions against interest of Henry 
Blohme, which has value only if there is evidence prima 
facie sufficient to establish the existence of the alleged 
oral agreement. It will be referred to specifically in the 
event that the conclusion is reached that this prima facie 
sufficiency has been established. 

The rule as to whether or not a prima facie case 
has been made in an action to quiet title to real estate 
based on an oral contract is the same as the rule in 
actions for specific performance of an oral contract for 
the conveyance of real estate. This is made clear in 
Garner v. McCrea, 147 Neb. 541, 23 N. W. 2d 731. The 
rule is stated in Anderson v. Anderson, 150 Neb. 879, 36 
N. W. 2d 287, as follows: “Before a court of equity may 
decree specific performance, on the basis of performance, 
of an oral contract for the conveyance of real estate de- 
clared void by the statute of frauds the party seeking 
specific performance must prove an oral contract the 
terms of which are clear, satisfactory, and unequivocal, 
and also part performance, and that the acts done in 
performance were referable solely to the contract sought 
to be enforced, and not such as might be referable to 
some other or different contract, and further that non- 
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performance by the other party would amount to a 
fraud upon the party seeking specific performance.” 

The testimony which had been referred’ to as to the 
existence of the alleged oral agreement fails to satisfy 
the requirements of this rule. The following are in- 
stances of this failure. The terms are not clear and 
unequivocal. The estate which it was contemplated that 
plaintiff should take, if any, is not defined. It could be 
said as readily that title was to be taken by plaintiff to 
hold for Henry Blohme or Henry Blohme and Elise 
Blohme, as that he was to take a fee simple title. The 
conditions of purchase and payment were not made 
clear. The matter of use and occupancy rests in uncer- 
tainty. In addition to all of these there has been no 
competent evidence that the plaintiff was the person 
named or intended to be named in the deed. The evi- 
dence of the plaintiff and all of the reasonable infer- 
ences to be drawn therefrom are to the contrary. 

The grantee named in the deed from the Robertses 
was Henry Blohme. On September 20, 1940, Henry 
Blohme and Elise Blohme executed a mortgage on this 
land in favor of the Bankers Life Insurance Company 
of Nebraska in which they declared that title was in 
them, and in the mortgage they covenanted to warrant 
and defend the title. 

On September 2, 1942, they executed a like mortgage 
on this land in favor of the Phoenix Mutual Life Insur- 
ance Company. This mortgage also contained a covenant 
of warranty of title. 

On July 3, 1948, Elise Blohme filed a petition for 
divorce from Henry Blohme, in which petition he was 
so named, in Gage County, Nebraska. In that petition 
she alleged that her husband “has a farm in Jefferson 
County, in which he has an equity of $5,000.00; * * *.” 

On October 11, 1943, Elise Blohme signed a stipulation 
which was filed in the proceeding for divorce in which 
she agreed that in case a divorce was granted she would 
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release her husband from any interest which she had 
in his real or personal property. 

This is the evidence of the plaintiff and it is the only 
competent evidence of the identity of the grantee in the 
deed from the Robertses. Certainly in the light of all 
this it may not well be said that the evidence of the 
plaintiff satisfies the requirements of the rule stated with 
regard to the sufficiency of evidence to sustain an ac- 
tion for specific performance of an oral agreement for 
the conveyance of real estate. 

It is true that there is evidence that both before and 
after the deed was executed and delivered the plaintiff 
was at times referred to as Henry Blohme, although his 
true name was Henry William Blohme, but none of this 
was related in any manner to the execution of the deed. 

It necessarily follows that if this case is to turn upon 
whether or not the evidence was sufficient prima facie 
to prove the contract alleged then the motion to dismiss 
was, under the rule hereinbefore stated, properly sus- 
tained. See, Paul v. McGahan, 152 Neb. 578, 42 N. W. 
2d 172; Inslee v. City of Bridgeport, 153 Neb. 559, 45 
N. W. 2d 590. 

The plaintiff urges however that even if the evidence 
is insufficient upon which to base a decree quieting title 
in him, still it is sufficient upon which to declare a trust. 
The theory of this contention however has not been made 
clear, but whatever it may be it finds no basis in law. 
It is well settled that an oral agreement to create a trust 
in land is not enforceable in a court of equity. 

In Anderson v. Anderson, supra, it was said: ‘Where 
an attempt is made to enforce an oral promise the pur- 
pose of which is to establish an interest in land the at- 
tempt is to establish an oral trust in real estate and it 
must fail, since such a promise is void under the statute 
of frauds.” See, also, Pollard v. McKenney, 69 Neb. 
742, 96 N. W. 679; Norton v. Brink, on rehearing, 75 
Neb. 575, 110 N. W. 669, 121 Am. S. R. 822. 

The conclusion reached is that the motion to dismiss 
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action was properly sustained, therefore the judg- 


ment of the district court is affirmed. 


AFFIRMED. 


MEssmore, J., not participating. 


In RE ESTATE oF HERBERT G. MUELLER, DECEASED. 


MERLE H. FINCHAM, JR., BY MERLE H. FINCHAM, SR., HIS 
FATHER AND NEXT FRIEND, APPELLANT, V. WILBERT L. 
MUELLER, ADMINISTRATOR OF THE ESTATE OF HERBERT G. 


MUELLER, DECEASED, APPELLEE. 
89 N. W. 2d 137 


Filed April 4, 1958. No. 34304. 


Infants: Actions. In this state the action of an infant must be 
brought by his guardian or next friend, who alone is liable for 
the costs. 

Witnesses. One who has a direct legal interest in the result 
of a cause, in which the adverse party is the representative of 
a deceased person, is not, in certain situations, a competent 
witness therein; liability for the costs of the action is such a 
direct legal interest. 

A direct legal interest in the result of an action dis- 
qualifies a witness from testifying to any transaction or con- 
versation with the deceased, whether such interest be great 
or small. 


The word “transaction,” as used in section 25-1202, 
R. R. S. 1943, embraces every variety of affairs, the subject of 
negotiations, actions, or contracts between the parties. 

Section 25-1202, R. R. S. 1948, makes no distinction 
between actions based on contract and actions based on tort. 
Nor do we think there is any distinction in reason. The statu- 
tory policy that living parties should not be permitted to tell 
their stories when the lips of adverse parties are sealed by 
death applies with equal force to torts and contracts. In torts, 
as in contracts, all the parties ordinarily are cognizant of the 
circumstances attending the tort. And if by reason of death 


. some of them cannot testify, the others should not. That is 


the policy of the statute. 
A transaction or conversation, within the meaning of 
section 25-1202, R. R. S. 1943, is an action participated in by 
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witness and decedent and to which the decedent could testify 

of his own personal knowledge, if alive. 

An automobile accident is a “transaction” within the 
meaning of section 25-1202, R. R. S. 1943, and the disqualifica- 
tion provided for therein has application when the factual 
situation brings it within the scope thereof. 

8. Negligence. Negligence is a question of fact and may be proved 
by circumstantial evidence. All that the law requires is that 
the facts and circumstances proved, together with the infer- 
ences that may be legitimately drawn from them, shall indicate, 
with reasonable certainty, the negligent act complained of. 

9. Negligence: Trial. Negligence is never presumed. The burden 
of proving negligence is on the party alleging it and merely 
establishing that an accident happened does not prove it. 


APPEAL from the district court for Dodge County: 
RusseLt A. Rospinson, Jupce. Affirmed. 


Richards, Yost & Schafersman, for appellant. 
Spear, Lamme & Simmons, for appellee. 


Heard before CarTER, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and BosLaucuH, JJ. 


WENKE, J. 

This is an appeal from the district court for Dodge 
County. The cause of action appealed had its origin 
in the county court of Dodge County when, on March 
6, 1956, Merle H. Fincham, Sr., as next friend and father 
of Merle H. Fincham, Jr., filed a claim in his son’s be- 
half against the estate of Herbert G. Mueller, deceased, 
then being probated therein, for damages which he 
claims Merle H. Fincham, Jr., suffered as a result of 
injuries received in an accident which is it claimed was 
caused by the negligent conduct of Herbert G. Mueller. 
The county court disallowed the claim and an appeal 
was taken therefrom to the district court for Dodge 
County. A trial was had and, at the conclusion of 
plaintiff's (claimant’s) evidence, the trial court sus- 
tained defendant’s motion for a directed verdict and 
dismissed plaintiff’s petition. Plaintiff thereupon filed 
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a motion for new trial and this appeal was taken from 
the overruling thereof. 

_ The basic facts as to the accident in which Merle H. 
Fincham, Jr., whom we shall hereinafter refer to as 
the son, was injured are not in dispute. The accident 
happened about 12:05 p.m. on Saturday, October 29, 
1955, in a county road intersection located about 614 
miles north and slightly west of Ames, Nebraska. At 
the time of the accident Merle H. Fincham, Sr., whom 
we shall hereinafter refer to as the father, was driving 
his 1955 Chevrolet station wagon with his son, who was 
then 8 years of age, as his guest. He was driving from 
Ames, Nebraska, to Snyder, Nebraska, on business and, 
at the time, was proceeding in a northerly direction. At 
this same time Herbert G. Mueller, whom we shall 
hereinafter refer to as decedent, was driving his 1954 
Chevrolet sedan in an easterly direction toward the 
intersection wherein the accident occurred. The trav- 
eled portion of both the east-west and north-south roads 
were graveled to a width of some 18 to 20 feet, travel 
being generally down the center of the graveled part 
thereof. At the intersection, and for a distance of some 
100 to 150 feet to the west and south thereof, the road 
was quite level, however, further on it sloped down- 
grade to the south and upgrade to the west. At the 
southwest corner of the intersection, and extending to 
the west therefrom, were trees, bushes, and grass. The 
trees and bushes still carried their foliage. These trees, 
bushes, and grass came fairly close to the southwest 
corner and, because thereof, substantially obstructed the 
vision of the drivers of cars coming from either the west 
or south to see cars coming toward the intersection on 
the other of these two roads. The weather was cold, 
windy, and somewhat cloudy, but the road was dry. 
The debris from the impact of the car and station wagon, 
which consisted of chrome from the grille and glass 
from the parking lights and headlights of the station 
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wagon, indicates the collision took place at about the 
center of the intersection, and the damage to the ve- 
hicles indicates that the front of the station wagon hit 
the right side of the sedan at about the center thereof. 
As a result of the impact the sedan rolled over and came 
to rest on its top in the ditch on the north side of the 
east-west road and just to the east of the intersection. 
It was facing northwest when it came to rest but more 
west than north. The front end thereof was some 43 
feet from the center of the intersection. The driver 
thereof, Herbert G. Mueller, was killed. The station 
wagon continued on north after the impact, coming to 
a stop with the front end, which was facing north, some 
47 feet 8 inches from the center of the intersection. It 
stopped to the east of the graveled portion of the north- 
south road and just out of the intersection. It was 
facing generally north but slightly to the northwest. 
As a result of the accident the son was injured. 

As a basis for recovery it is claimed that decedent 
was negligent in the following respects and that such 
conduct on his part was the proximate cause of the 
accident and the resulting injuries to the son, to wit: 

“(a) In driving his car at a high and dangerous rate 
of speed and at a rate of speed greater than was reason- 
able and proper and not having any regard for the traffic 
and conditions of the road, to-wit: 60 miles per hour. 

“(b) In failing to have his car under proper control. 

“(c) In failing to keep a proper look-out for other 
traffic upon said roads and in particular, for traffic to 
his right at the intersecting County road. 

“(d) In failing to yield the right-of-way to the auto- 
mobile in which this plaintiff was riding, said automo- 
bile being on his right. 

“(e) In failing to yield the right-of-way to the auto- 
mobile in which this plaintiff was riding, the same being 
the first in said intersection. 

“(f) In failing to apply his brakes in time to avoid 
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colliding with the automobile in which the plaintiff was 
riding.” 

There is no question here of imputed negligence as 
the son was riding as a guest of his father. 

There are three questions raised by appellant: First, 
did the trial court err in holding that the father and 
next friend had a direct legal interest in the suit within 
the meaning of section 25-1202, R. R. S. 1943? Second, 
if so, was he barred from testifying as to the acts of the 
decedent driver and of himself in regard to the opera- 
tion of their respective vehicles immediately before and 
at the time of the collision? And third, did the trial 
court err in directing a verdict at the conclusion of 
appellant’s case? 

It is apparent that the trial court applied section 25- 
1202, R. R. S. 1943, to certain testimony of the father. 
He excluded all the testimony of the father, which was 
properly offered, as to what he observed as to decedent’s 
car but, with some exceptions, permitted him to testify 
in regard to his own vehicle and his operation thereof. 
Since the question presented has never been passed on 
by this court, and is now properly before us, we will 
consider the matter of whether or not an automobile 
accident can be said to be a transaction within the mean- 
ing of the statute. 

Section 25-1202, R. R. S. 1948, insofar as here material, 
provides: “No person having a direct legal interest in 
the result of any civil action or proceeding, when the 
adverse party is the representative of a deceased person, 
shall be permitted to testify to any transaction or con- 
versation had between the deceased person and the wit- 
ness, * * *,.” 

Section 25-308, R. R. S. 1943, provides: “The guard- 
ian or the next friend is liable for the costs of the ac- 
tion brought by him, and, when he is insolvent, the 
court may require security for them. Either may be a 
witness in an action brought by him.” 

In Kleffel v. Bullock, 8 Neb. 336, 1 N. W. 250, we held: 
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“In this state, the action of an infant must be brought 
by his guardian or next friend, who alone is liable for 
the costs. The infant is not liable to a judgment there- 
for.” See, also, §§ 25-307 and 25-308, R. R. S. 1943. 

“One who has a direct legal interest in the result of 
a cause, in which the adverse party is administrator of 
a deceased person, is not a competent witness therein; 
liability for the costs of the action is such an interest.” 
Ransom v. Schmela, 13 Neb. 73, 12 N. W. 926. See, also, 
Smith v. Perry, 52 Neb. 738, 73 N. W. 282; In re Estate 
of Jelinek, 146 Neb. 452, 20 N. W. 2d 325. 

In Tecumseh Nat. Bank v. McGee, 61 Neb. 709, 85 
N. W. 949, we quoted with approval the following from 
Kroh v. Heins, 48 Neb. 691, 67 N. W. 771, that: “A 
direct legal interest in the event of an action disqualifies 
a witness from testifying to transactions or conversa- 
tions with the deceased, whether such interest be great 
or small.” 

Under these holdings it becomes self evident that 
the father, being liable for the costs, had such a direct 
legal interest in the result of the action as to bring him 
within the provisions of section 25-1202, R. R. S. 1943, 
provided the factual situation involved comes within 
the scope thereof. 

It is further contended that the last sentence of sec- 
tion 25-308, R. R. S. 1943, makes the guardian or next 
friend bringing such suit exempt from the provisions 
of section 25-1202, R. R. S. 1943. It is a little difficult 
to understand this reasoning. At common law all parties 
to a suit were incompetent as witnesses. See, Wright 
v. Wilson, 154 F. 2d 616, 170 A. L. R. 1237; Hallowach v. 
Priest, 113 Me. 510, 95 A. 146; Shaneybrook v. Blizzard, 
209 Md. 304, 121 A. 2d 218; Andreades v. McMillan (Tex. 
Civ. App.), 256 S. W. 2d 477; McCormick on Evidence, 
§ 65, p. 142. As stated in Wright v. Wilson, supra: 
“At common law both the parties to a suit were incom- 
petent as witnesses on the ground of interest.” The com- 
mon law, with certain limitations, is the law of this 
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state. See § 49-101, R. R. S. 1943. To avoid the effect 
of this common law rule our original code of civil pro- 
cedure (§ 328, R. S. 1866) and present law (§ 25-1201, 
R. R. S. 1943) provide, with certain exceptions therein 
enumerated, that: “Every human being of sufficient 
capacity to understand the obligation of an oath, is a 
competent witness in all cases, civil and criminal, * * *.” 
Apparently it was to make certain this common law 
rule would not apply to the guardian or next friend 
who was bringing a suit under section 25-307, R. R. S. 
1943, that caused the Legislature to add the last sen- 
tence to section 25-308, R. R. S. 1943. Sections 25-307 
and 25-308, R. R. S. 1943, were also a part of our original 
code of civil procedure. We find that the last sentence 
of section 25-308, R. R. S. 1943, is not intended to avoid 
the effect of section 25-1202, R. R. S. 1943, when the 
latter is applicable to a guardian or next friend bring- 
ing a suit pursuant to section 25-307, R. R. S. 1943. 

In addition to the exceptions contained in section 25- 
1201, R. R. S. 1943, to the general rule that every human 
being of sufficient capacity to understand the obligation 
of an oath is a competent witness in all cases, there is 
the exception contained in section 25-1202, R. R. S. 1943. 
The purpose of the exception contained in section 25-1202, 
R. R. S. 1943, which is a statutory provision common to 
many states that have adopted the common law of Eng- 
land, has been well stated in Krause v. Emmons, 29 
Del. 104, 97 A. 238, as follows: “The purpose of the 
Legislatures in passing statutes of this kind is equality. 
In this state the intention was to prevent both parties, 
unless called as a witness by the opposite party, giving 
testimony of transactions with or statements by the de- 
ceased, concerning which the deceased, if living, could 
of his own knowledge contradict, corroborate or ex- 
plain.” And, as stated in Newman v. Tipton, 191 Tenn. 
461, 234 S. W. 2d 994: “All the cases from all jurisdic- 
tions hold that the statute was primarily intended to 
guard against an evil which might result from testimony 
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of the living against the dead; that death having silenced 
the one, the law silences the other.” See, also, Strode 
v. Dyer, 115 W. Va. 733, 177 S. E. 878; Boyd v. Williams, 
207 N. C. 30, 175 S. E. 832; VanMeter v. Goldfarb, 317 
Til. 620, 148 N. E. 391, 41 A. L. R. 343; Maciejezak v. 
Bartell, 187 Wash. 113, 60 P. 2d 31; 97 C.J. S., Witnesses, 
§ 132b, p. 558. 

It will be noted, insofar as here material, that our 
statute relates itself to “any transaction * * * had be- 
tween the deceased person and the witness.” We said, 
in Wilson v. Wilson, 83 Neb. 562, 120 N. W. 147, that: 
“The word ‘transaction,’ as used in this section, em- 
braces every variety of affairs, the subject of negotia- 
tions, actions, or contracts between the parties.” 

Black’s Law Dictionary (3rd Ed.), p. 1747, as it re- 
lates to this subject, defines the word “transaction” as 
follows: “A ‘transaction’ between a witness and a de- 
cedent, within statutory provisions excluding evidence 
of such transactions, embraces every variety of affairs 
which can form the subject of negotiations, interviews, 
or actions between two persons, and includes every 
method by which one person can derive impressions or 
information from the conduct, condition, or language of 
another.” 

And in VanMeter v. Goldfarb, supra, quoting from 
Barnett’s Admr. v. Brand, 165 Ky. 616, 177 S. W. 461, 
the court said: ‘“ ‘The word “transaction” as used in 
the statute relating to the admissibility of evidence of 
transactions or communications with deceased persons, 
has often received judicial interpretation, and is held to 
mean every variety of affairs which forms the subject 
of negotiations or actions between the parties.’” See, 
also, Krause v. Emmons, supra; Maciejezak v. Bartell, 
supra. As stated in Krause v. Emmons, supra: “In 
general terms a transaction, within the terms of the 
statute, may be said to be an occurrence or action of 
which both decedent and the other party had knowledge, 
and to which the decedent if living would be equally 
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qualified to testify with the other party.” 

Bearing in mind this definition of “transaction,” courts 
generally hold that statutes, such as ours, apply to tort 
actions as well as those arising out of contract. See, 
Maciejcezak v. Bartell, supra; Newman v. Tipton, supra; 
Strode v. Dyer, supra; Hallowach v. Priest, supra; South- 
ern Natural Gas Co. v. Davidson, 225 Ala. 171, 142 So. 
63; Boyd v. Williams, supra; Wright v. Wilson, supra; 3 
Jones on Evidence (4th Ed.), § 774a, p. 1412; 97 C. J. 
S., Witnesses, § 133a, p. 564; Annotation, 36 A. L. R. 
959. As stated in Hallowach v. Priest, supra: ‘The stat- 
ute makes no distinction between actions of contract and 
actions of tort. Nor do we think there is any distinction 
in reason. The statutory policy that living parties should 
not be permitted to tell their stories when the lips of 
adverse parties are sealed by death applies with equal 
force to torts and contracts. In torts, as in contracts, 
all the parties ordinarily are cognizant of the circum- 
stances attending the tort. And if by reason of death 
some of them cannot testify, the others should not. That 
is the policy of the statute.” 

We said in Nelson v. Janssen, 144 Neb. 811, 14 N. W. 
2d 662, that: “A transaction or conversation, within the 
meaning of the statute, is an action participated in by 
witness and decedent and to which the decedent could 
testify of his own personal knowledge, if alive.” See, 
also, In re Estate of House, 145 Neb. 866, 18 N. W. 2d 
500, 159 A. L. R. 401; Hlavaty v. Blair, 101 Neb. 414, 
163 N. W. 330. It would, of course, have no application 
to independent acts performed in which decedent did 
not participate and to which, because thereof, he could 
not have testified of his personal knowledge. Bosteder 
v. Duling, 115 Neb. 557, 213 N. W. 809. See, also, New- 
man v. Tipton, supra. 

While the question here presented has not been passed 
on by this court it has received the attention of numerous 
other state and federal courts. There are apparently 
three viewpoints as to the effect of such a statute under 
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comparable situations. The majority view is that the 
survivor cannot testify either as to his own actions or 
those of decedent. See, Southern Natural Gas Co. v. 
Davidson, supra; Andreades v. McMillan, supra; Stephens 
v. Short, 41 Wyo. 324, 285 P. 797; Miller v. Walsh’s 
Admx., 240 Ky. 822, 43 S. W. 2d 42; VanMeter v. Gold- 
farb, supra; Wright v. Wilson, supra; Maciejczak v. Bar- 
tell, supra. As stated in Southern Natural Gas Co. v. 
Davidson, supra: “* * * the test is that it relates to 
some personal dealings whether others have an equal 
opportunity to see and observe or not. The concurring 
conduct of the participants constituting the res gestae 
of a personal conflict or encounter between them has 
been held to be a transaction within the effect of such 
a statute. * * * The conduct of Ed Green constituting 
that which is alleged to have been negligent and a breach 
of duty to plaintiff causing his injuries and damage, 
which occurred in his presence, and a part of the res 
gestae of such negligent conduct was of the nature of 
personal dealings with plaintiff under the rule, and con- 
stituted a ‘transaction’ within the meaning of our statute.” 

And as stated in Miller v. Walsh’s Admx., supra: 
“The speed and movement of the truck, the sounding of 
the horn, and all that Gentner observed and did, as well 
as the movements of the deceased, were so closely re- 
lated to, and inseparably connected with, the accident as 
to bring them within the knowledge or observation of 
the deceased, make them a necessary part of the acci- 
dent, and thus constitute a transaction with the deceased. 
As the offered evidence concerned a transaction with the 
deceased, there can be no doubt that, under the Code, 
Gentner, who was a party defendant, was not a com- 
petent witness on his own behalf.” 

Footnote 21, p. 619, to Wright v. Wilson, supra, quotes 
and states as follows: ‘“2 Wigmore on Evidence, 3rd 
Ed., § 578 ‘The scope of this modern rule excludes the 
testimony of the survivor of a transaction with a de- 
cedent, when offered against the latter’s estate.’ The note 
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to this adds ‘* * * the jurisdictions not recognizing this 
disqualification are half a dozen only.’ ” 

There are some cases that hold the survivor is per- 
mitted to testify as to his own actions but not as to those 
of the decedent. See, Kilmer v. Gustason, 211 F. 2d 
781; U. S. A. C. Transport v. Corley, 202 F. 2d 8; Mc- 
Carthy v. Woolston, 210 App. Div. 152, 205 N. Y. S. 507. 
We can see no logical reason for such a holding for if the 
factual situation brings it within the statute then the 
statute necessarily excludes all of the testimony re- 
lating thereto. 

There is a third view to the effect that the survivor 
can testify both as to his own actions and those of the 
decedent. See Rankin v. Morgan, 193 Ark. 751, 102 S. 
W. 2d 552. Of the cases cited by the parties under this 
holding we have found only this one to be squarely in 
point on both fact and statute. It holds that: “A col- 
lision and incidents connected therewith are not trans- 
actions with the testator or intestate as the case may 
be.” It is significant to note that the opinion recites: 
“The parties have favored us only to the extent that 
they have stated the issue without furnishing citations 
to authorities supporting their respective contentions.” 
It is apparent that the court did not make any research 
therefor as the opinion cites none of the numerous cases 
of other jurisdictions that have dealt with the question. 

We have come to the conclusion that the factual situ- 
ation here presented is a “transaction” within the mean- 
ing of section 25-1202, R. R. S. 1943, and that the dis- 
qualification provided for by the statute had application 
to the testimony of the father. 

We have not overlooked certain cases cited by the 
parties such as Turbot v. Repp, 247 Iowa 69, 72 N. W. 
2d 565; Shaneybrook v. Blizzard, supra; Krantz v. Krantz, 
211 Wis. 249, 248 N. W. 155; Boyd v. Williams, supra; 
Davis v. Pearson, 220 N. C. 163, 16 S. E. 2d 655; Strode 
v. Dyer, supra. In these cases the courts are divided 
on the question of whether or not a factual situation, 
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such as here presented, can be said to come within the 
scope of the statute therein involved. In each of these 
cases the statute involved had additional qualifications 
to the word “transaction,” such as: “to any personal 
transaction * * * between such witness and deceased 
person,” or “to any transaction had with * * * (decedent) 
* * * nersonally,” or “to any transaction * * * by him 
personally with a deceased * * * person,” or ‘in regard to 
any personal transaction,” or “personal transaction.” 
(Emphasis ours.) Because thereof we do not think 
opinions dealing therewith can properly be said to re- 
late themselves as authority for the construction of a 
statute such as ours or to opinions of the majority view 
wherein they were dealing with statutes relating only 
to “transactions.” 

In this respect we have not overlooked the following 
language originally appearing in Harnett v. Holdrege, 
5 Neb. (Unoff.) 114, 97 N. W. 443, and subsequently 
quoted in In Estate of House, supra: “Under our present 
statute, to require the evidence of an interested party to 
be excluded, it must appear that the testimony relates 
to something of a personal nature passing between the 
witness and the deceased.” However, a careful analysis 
of these two opinions discloses that this statement is 
not the basis for the decision therein arrived at on this 
issue and therefore merely dicta. 

In Harnett v. Holdrege, supra, the action involved was 
on the two notes brought by the trustee of a trust cre- 
ated by the last will and testament of Hannah S. Allen, 
deceased. Service was had on three of the defendants 
charged as being indorsers on these notes. They ap- 
peared therein and answered, alleging the notes had 
been materially altered after they had signed them as 
indorsers. At the trial two of these indorsers, Foss and 
Dewesse, were permitted to testify as to the condition 
of the notes at the time they indorsed them, which was 
in the absence of the deceased. On appeal the ques- 
tion was raised as to whether or not this evidence was 
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competent under the statute herein involved. In pass- 
ing on the question of the competency thereof, in view of 
the factual situation and the statute, the court held: 
“In Kroh v. Heins, 48 Neb., 691, we held that section 
329 of the Civil Code does not apply where the trans- 
action or conversation was not between the witness and 
the deceased person, but between the latter and a third 
party, in which the witness took no part. This case 
seems to be directly in point. It does not appear that 
the defendants, or either of them, ever saw the deceased, 
or that they ever transacted any business with her or 
ever had any conversation with her about the notes in 
suit. It follows that their evidence was competent, and 
was properly received.” 

In In re Estate of House, supra, a claim was filed 
against the estate of Merton E. House, deceased, based 
on a promissory note. Claimant was permitted to iden- 
tify the signature of the deceased, having qualified as 
being familiar therewith. Passing on the question of the 
competency thereof, in view of the statute, the court 
held: “A majority of the courts hold generally that an 
interested party is competent, if otherwise qualified, to 
testify to the genuineness of the signature or hand- 
writing of a deceased person, notwithstanding the statu- 
tory rule excluding transactions or conversations with 
a decedent, since such testimony involves a matter of 
opinion and not a personal transaction or conversation 
between the witness and decedent.” 

In In re Estate of House, supra, the author cites the 
rule here applicable and which we have hereinbefore 
set forth. It is as follows: “A transaction or conver- 
sation within the meaning of section 7894, Rev. St. 1913, 
(now sec. 25-1202, R. S. 1943), is an action participated 
in by witness and decedent and to which, if alive, de- 
cedent could testify of his personal knowledge.” Hlavaty 
v. Blair, supra. This principle carries out the purpose 
of our statute which is well stated in 97 C. J. S., Wit- 
nesses, § 132b, p. 558, as follows: “The purpose of the 
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dead man statutes is to prevent injustice and fraud, and 
to put the parties on equal terms.” 

It is interesting to note that originally our statute 
was much broader in its scope. Laws 1866, part II, § 
329, p. 449. Therein it provided that: “* * * nor shall 
any person having a direct legal interest in the result 
of any civil cause or proceeding, be a competent witness 
therein, when the adverse party is an executor, admin- 
istrator or legal representative of a deceased person.” 
Our present statute, which materially limited the former 
code provision, was enacted by the Legislature in 1883. 
See Laws 1883, c. 83, § 1, p. 328. The effect of the change 
is stated in Sharmer v. McIntosh, 43 Neb. 509, 61 N. W. 
727, as follows: “But this section was amended (Ses- 
sion Laws, 1883, ch. 83,) so as not to render the person 
interested adversely to the representative of the de- 
ceased person incompetent as a witness, but to render 
merely his testimony as to transactions and conversa- 
tions with the deceased incompetent as evidence, with 
the exceptions provided in the act.” 

This is a subject the Legislature has dealt with from 
the state’s very beginning. If the present statute is 
still too severe it can be dealt with by the Legislature 
and made more liberal but we do not think that should 
be done by judicial opinion for such would be judicial 
legislation. In some states the legislatures have done 
so. See, McCormick on Evidence, § 65, p. 143; Andreades 
v. McMillan, supra. As stated in Strode v. Dyer, supra: 
“Whatever may be our views on the policy of the West 
Virginia statute as interpreted herein, we believe the 
change, if any, should be made by the legislature.” And 
in Wright v. Wilson, supra, the court speaking on the same 
question, said: “The rule excluding a survivor's testi- 
mony seems to stand in the almost unique situation of 
being condemned by all of the modern writers on the 
law of evidence. It is said to be as unsound and un- 
desirable as the rule excluding the testimony of parties 
of which the survivor rule is a part. But we believe 
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this to be a case where a rule so thoroughly established 
through many generations of judicial history should be 
removed by legislative action * * *.” If the Legislature 
should amend the present act so as to relate it to “per- 
sonal transactions” or “transactions had personally with 
the deceased” we can then properly determine whether 
or not a transaction, such as here, would come within 
the scope thereof. 

Having come to the conclusion that the father should 
not have been permitted to testify as to either his own 
actions or those of the decedent as it relates to their ve- 
hicles immediately before and at the time of the acci- 
dent the question arises, is the trial court’s order di- 
recting a verdict for the appellee, and dismissing ap- 
pellant’s petition, in error? 

In considering this question the appellant is entitled 
to the benefit of the following principles: 

“A motion for a directed verdict or its equivalent 
must be treated as an admission of the truth of all ma- 
terial and relevant evidence submitted on behalf of the 
party against whom the motion is directed, and such 
party is entitled to have every controverted fact re- 
solved in his favor and have the benefit of every infer- 
ence that can reasonably be deduced from the evi- 
dence.” Behrens v. Gottula, 160 Neb. 103, 69 N. W. 2d 
384. 

“Negligence is a question of fact and may be proved by 
circumstantial evidence. All that the law requires is 
that the facts and circumstances proved, together with 
the inferences that may be legitimately drawn from them, 
shall indicate, with reasonable certainty, the negligent 
act complained of.” Davis v. Dennert, 162 Neb. 65, 75 
N. W. 2d 112. 

But, of course, negligence is never presumed. The 
burden of proving negligence is on the party alleging 
it and merely establishing that an accident happened 
does not prove it. Wolcott v. Drake, 162 Neb. 56, 75 N. 
W. 2d 107. Nor can a verdict be based on conjecture or 
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surmise. Bowers v. Kugler, 140 Neb. 684, 1 N. W. 2d 
299. As stated in Price v. King, 161 Neb. 123, 72 N. 
W. 2d 603: “Negligence must be proved by direct evi- 
dence or by facts from which such negligence can be 
reasonably inferred. In the absence of such proof, neg- 
ligence cannot be presumed.” Nor can the presumption 
raised by the instinct of self preservation benefit the 
appellant for such would also be in favor of the de- 
cedent. Wolcott v. Drake, supra. 

In addition to the factual situation already set forth 
the only addition that need be added thereto is that the 
state trooper, who was at the scene of the accident very 
shortly after it happened, testified he saw skid marks 
in the gravel made by the tires of the station wagon 
extending back from the rear thereof south for a distance 
of some 17 to 18 feet. He testified the tracks started at 
the rear end thereof from the point where the station 
wagon hit the car. He also testified he could find none 
to the west of the point of impact, that being the direction 
from which the sedan had come. 

We turn then to the six specifications of negligence 
alleged by the appellant, which we have hereinbefore 
set out. There is no evidence in the record from which 
the speed of decedent’s car, or how it was operated, can 
be ascertained. Consequently there is no evidence to 
support specifications (a), (b), (c), and (f). Specifica- 
tions (d) and (e) deal with appellant’s alleged claim 
of right-of-way and the rules applicable thereto as set 
forth in Wolfe v. Mendel, 165 Neb. 16, 84 N. W. 2d 109. 
However, appellant did not necessarily have the right-of- 
way merely because he approached the intersection from 
the right for if decedent entered the intersection first 
then he would have had the right-of-way. See Long 
v. Whalen, 160 Neb. 813, 71 N. W. 2d 496. To permit 
the jury, under the factual situation presented, to de- 
cide who had the right-of-way would require it to guess 
in regard thereto as there is no evidence on which to 
properly base a conclusion on that issue. The same 
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would be true as to the other claims of negligence, since 
any conclusion in regard thereto would have to be based 
solely on the physical facts established. We do not 
think they are sufficient for that purpose. See, Wol- 
cott v. Drake, supra; Ulrich v. Batchelder, 143 Neb. 697, 
10 N. W. 2d 637; Bowers v. Kugler, supra. 

In view of what we have herein held we come to the 
conclusion that the trial court’s ruling, holding that 
appellant has not made a case, is correct. We therefore 
affirm the action of the trial court in dismissing appel- 
lant’s petition. 

AFFIRMED. 

CarTeER, J., dissenting. 

I disagree with that part of the majority opinion hold- 
ing that the conduct of the operators of motor vehicles 
prior to a collision, the location and speed of such ve- 
hicles, and the physical facts existing at the scene of 
an accident, constitute a transaction within the meaning 
of the dead man’s statute. 

The word transaction as used in the dead man’s stat- 
ute means a personal transaction with the deceased, 
as this court has heretofore indicated. See, Harnett v. 
Holdrege, 5 Neb. (Unoff.) 114, 97 N. W. 443; Fitch v. 
Martin, 74 Neb. 538, 104 N. W. 1072; In re Estate of 
Baker, 144 Neb. 797, 14 N. W. 2d 585, 155 A. L. R. 950; 
In re Estate of House, 145 Neb. 866, 18 N. W. 2d 500, 
159 A. L. R. 401. It means a transaction in which each 
is an active participant; a mutual transaction between 
the deceased and the surviving party. It does not pro- 
hibit the survivor from describing an event or physical 
situation, or the movement or actions of a deceased per- 
son, quite independent and apart, and in no way con- 
nected with, or prompted or influenced by reason of, 
the conduct of the party testifying. Thus construed, the 
dead man’s statute does not bar the testimony of the 
survivor as to his observation and description of the 
physical situation, and the movements and actions of the 
participants at the time of the accident. 
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While there is a division of authority on the subject, 
I am of the opinion that the following cases support 
the better rule: Shaneybrook v. Blizzard, 209 Md. 304, 
121 A. 2d 218; Seligman v. Hammond, 205 Wis. 199, 236 
N. W. 115; Krantz v. Krantz, 211 Wis. 249, 248 N. W. 
155; McCarthy v. Woolston, 210 App. Div. 152, 205 N. Y. 
S. 507; Rankin v. Morgan, 193 Ark. 751, 102 S. W. 2d 552; 
In re Estate of Talty, 232 Iowa 280, 5 N. W. 2d 584, 144 
A. L. R 859; Krause v. Emmons, 29 Del. 104, 97 A. 238; 
U.S. A. C. Transport v. Corley (Ga.), 202 F. 2d 8; Kilmer 
v. Gustason (Fla.), 211 F. 2d 781. Independent acts 
have never heretofore been held to be within the dead 
man’s statute by this court. See, Larson v. Swingley, 
105 Neb. 116, 179 N. W. 303; Bosteder v. Duling, 115 
Neb. 557, 213 N. W. 809. 

The majority places a broad and unlimited meaning 
on the word transaction. The dead man’s statute, section 
25-1202, R. R. S. 1943, is an exception to the general 
statute, section 25-1201, R. R. S. 1943, stating who is 
competent to testify as a witness. The exception ought 
to be strictly construed. It ought not to be given the 
broadest definition that can be found. Statutes which 
have the effect of limiting the evidence in a judicial 
hearing to something less than all the available evi- 
dence should be most narrowly construed. This, for the 
reason that justice will not ordinarily prevail where 
only a part of the available evidence affords the only 
support for the judgment rendered. 

CHAPPELL, J., concurs in this dissent. 


KENNETH SIMPSON, APPELLEE, v. CITy OF GRAND ISLAND, 


A MUNICIPAL CORPORATION, ET AL., APPELLANTS. 
89 N. W. 2d 117 


Filed April 4, 1958: No. 34339. 
1. Appeal and Error. The right of appeal in this state is statutory, 
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and unless a statute provides for an appeal from the decision 

of a quasi-judicial tribunal, such right does not exist. 

Where no method of review by appeal or otherwise 
is provided, proceedings in error afford the remedy to determine 
and correct errors of a quasi-judicial tribunal. 

3. Municipal Corporations. The preservation of order, the en- 
forcement of law, the protection of life and property, and the 
suppression of crime are attributes of state sovereignty and 
matters of state-wide concern, and when the Legislature enacts 
a general law upon any of these subjects with respect to cities 
of a particular class, such law applies to all cities of the class, 
including home rule cities. 


An act creating civil service rights for members of 
paid police departments in cities of a specified class is a matter 
of state-wide concern and applicable to all cities of such class, 
including home rule cities. 


Under the civil service statute, Chapter 19, article 18, 
R. R. S, 1943, as amended by chapter 48, Laws 1957, cities may, 
in good faith by appropriate action, abolish positions because 
of financial necessity or the dictates of sound business 
management. 


While the rights accruing under the civil service act 
are not property rights within the ordinary meaning of that 
term, they are rights which are entitled to the protection of 
the law. 


The statutory provision for the organization of a 
civil service commission contained in the civil service act is 
mandatory, and a failure to comply therewith suspends the 
power to discharge an employee within the act because the city 
has failed to establish the commission to which the power to 
discharge was delegated by the Legislature. 

8. Statutes. When a statute creates a new right and provides 
the remedy for its violation, the mode prescribed by the stat- 
ute must be followed ordinarily to secure the benefits emanating 
from such statute. 


APPEAL from the district court for Hall County: 
Ernest G. Krocer, JupcE. Affirmed. 


Carl E. Willard, for appellants. 
Wellensiek & Weaver, for appellee. 


Bernard S. Gradwohl and John M. Gradwohl, amici 
curiae. 
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Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

This is an appeal from a judgment of the district court 
holding that Chapter 19, article 18, R. R. S. 1943, as 
amended by Laws 1957, chapter 48, page 228, involves 
a matter of state-wide concern and therefore is appli- 
cable to the city of Grand Island, a home rule charter 
city. The trial court further held that the plaintiff in 
error was improperly discharged from the police de- 
partment of the city under the terms of the act and 
that he was entitled to a position in such department 
from and after the abolishment of the position he held 
on April 9, 1957. The city of Grand Island has appealed. 

For convenience we shall refer to the appellee as 
the plaintiff, and the appellant, city of Grand Island, as 
the defendant. 

On May 3, 1956, plaintiff was appointed to the position 
of assistant chief of police in the police department of 
the defendant. On April 9, 1957, the city council, by 
an ordinance properly enacted, abolished the position of 
assistant chief of police. Plaintiff was notified of the 
abolishment of his position. He was paid until April 
15, 1957. His services in the police department were 
treated as terminated as of that date. On April 16, 
1957, plaintiff asserted in writing to the city council 
that he had been improperly deprived of his civil serv- 
ice rights under the provisions of Chapter 19, article 18, 
R. R. S. 1943, as amended by Laws 1957, chapter 48, 
page 228, which we shall hereafter refer to as the civil 
service act, and demanded of the city council of the 
defendant that it take action to protect such rights. The 
city council took no decisive action and, for all prac- 
tical purposes, denied plaintiff’s claim. The plaintiff 
sought a review of the action of the city council by a 
proceeding in error to the district court. The defendant 
contends that the proceeding in the district court was a 
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purported appeal from the action of the city council or 
an original action, neither of which is authorized by law. 
Before discussing the nature of the proceeding it is 
necessary to refer to certain provisions of the act be- 
fore us. 

The part of the 1957 amendments to the civil serv- 
ice act with which we are here concerned became effec- 
tive on April 1, 1957. It created a civil service commis- 
sion whose duties were described in the act. Among 
those duties is one which requires the commission to 
determine the civil service rights of members of the 
police department. From an order determining such 
rights, a party interested was given a right of appeal to 
the district court. The city council had not appointed 
such a commission or taken any steps to bring the city 
within the civil service act when plaintiff’s claim was 
presented to it. There was no provision for an appeal 
in such a situation as the city council then had before 
it. In such a situation the only method of obtaining 
a review of the action of the city council was by peti- 
tion in error. This court has consistently held that where 
no statutory right of review has been provided, pro- 
ceedings in error afford the only remedy. From v. 
Sutton, 156 Neb. 411, 56 N. W. 2d 441; Jungman v. Cool- 
idge, 157 Neb. 122, 58 N. W. 2d 828. It seems clear that 
the only remedy available to plaintiff was by a proceeding 
in error to the district court. This is in accord with the 
provisions of sections 25-1901 and 25-1903, R. R. S. 1943, 
as interpreted by this court in Roberts v. City of 
Mitchell, 131 Neb. 672, 269 N. W. 515. 

The contention of the defendant that the proceeding 
was not on error does not appear to have merit. The 
instrument filed in the district court was denominated 
a petition in error. It pointed out that the city council 
had refused to establish a civil service commission, or 
to put the civil service act into effect. It asserted that 
the city council by its nonaction in refusing to put the 
act in effect had deprived the plaintiff of the benefits 
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of that act, including his service rights based on qualifica- 
tions and length of service. The petition in error al- 
leged that the city council was in error in not granting 
to him the benefits of the civil service statute. We think 
the petition in error was what it purported to be and 
properly raised the errors of law of the city council in 
refusing to give any consideration to the rights allegedly 
due plaintiff under the civil service act. It was not an 
appeal or the institution of an original action, nor did it 
purport to be such. 

The defendant contends that the civil service act is 
not applicable to the city of Grand Island because of 
its status as a home rule charter city. The act provides 
that it shall apply to every city in the state having a 
population of more than 5,000 inhabitants and having a 
full paid fire or police department, except that it shall 
not apply to cities with a population in excess of 40,000 
which have adopted or will hereafter adopt a home 
rule charter. Whether or not the civil service act is 
applicable to Grand Island, a city admittedly having a 
population of less than 40,000 and more than 5,000, is 
dependent upon whether or not the act is of state-wide 
or local concern. The act deals solely with employees 
in paid fire and police departments. The rule is stated 
in Axberg v. City of Lincoln, 141 Neb. 55, 2 N. W. 2d 
613, 141 A. L. R. 894, a case involving the question as to 
whether or not a general statute relating to pensions 
for superannuated and disabled firemen was of state- 
wide or local concern. In holding that such pensions 
were of state-wide concern and applicable to home rule 
charter cities, this court announced the following rule: 
“The preservation of order, the enforcement of law, 
the protection of life and property, and the suppression 
of crime are attributes of state sovereignty and matters 
of state-wide concern, and when the legislature enacts 
a general law upon any of these subjects with respect 
to cities of a particular class, such law applies to all cities 
of the class, including home rule cities.” A statute pro- 
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viding a form of civil service in cities of a designated 
class for paid police departments pertains to the en- 
forcement of law and the suppression of crime, and are 
clearly of state-wide concern under the holdings of this 
court. See, State ex rel. Herman v. City of Grand 
Island, 145 Neb. 150, 15 N. W. 2d 341; Michelson v. City 
of Grand Island, 154 Neb. 654, 48 N. W. 2d 769, 26 A. 
L. R. 2d 1346; Nagle v. City of Grand Island, 144 Neb. 
67, 12 N. W. 2d 540; McMaster v Wilkinson, 145 Neb. 
39, 15 N. W. 2d 348, 155 A. L. R. 667; Omaha Parking 
Authority v. City of Omaha, 163 Neb. 97, 77 N. W. 2d 
862. As a result of our holdings in these cases it is ap- 
parent that the civil service act before us dealt with a 
matter of state-wide concern, to wit, the maintenance 
of law and order. It is therefore superior to provisions 
of a home rule charter in conflict therewith. 

The record shows that the position designated as 
assistant chief of police was abolished by a properly 
enacted city ordinance. A municipality may in good 
faith abolish a position because of financial necessity 
or reasons of sound business management. Wood v. 
Loveless, 244 Iowa 919, 58 N. W. 2d 368. There is, of 
course, a presumption that legislative bodies of gov- 
ernmental subdivisions act in good faith. There is no 
evidence that the city council acted otherwise in the 
present case. The action of the city council in abolishing 
the position of assistant chief of police was therefore 
a proper exercise of its powers. 

It is provided by section 3 of the 1957 amendments 
to the civil service act as follows: “The classified civil 
service and the provisions of this act shall include all 
full paid employees of the fire or police department of 
each city coming within its purview, including the chief 
of that department. All appointments to and promotions 
in such departments shall be made solely on merit, effi- 
ciency, and fitness, which shall be ascertained by open 
competitive examination and impartial investigation. 
No person shall be reinstated in or transferred, sus- 
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pended, or discharged from any such place, position, 
or employment contrary to the provisions of this act.” 
Other provisions of the act detail the methods by which 
the civil service employees within the scope of the act 
may assert their rights under it. While such rights are 
not property rights in the usual sense, they are rights 
which are entitled to the protection of the law. State ex 
rel. Spurck v. Civil Service Board, 226 Minn. 240, 32 N. 
W. 2d 574. 

The record shows that the civil service act here ques- 
tioned became effective for all purposes on April 1, 1957. 
The rights of plaintiff under the act accrued as of that 
date by the terms of the act itself. Plaintiff’s pay was 
terminated as of April 15, 1957, and, while not entitled 
to continue thereafter as assistant chief of police, he 
could not properly be discharged from the police depart- 
ment except in the manner provided in the act. No at- 
tempt was made to comply with the provisions of the 
act in this respect, and consequently he remains an em- 
ployee of the police department. The failure of the 
city council to comply with the statute cannot be held 
to vest any authority in the city to discharge a mem- 
ber of the police department in a manner contrary to 
the provisions of the act. The failure of the city coun- 
cil to provide a civil service commission under the 
terms of the civil service act had the effect of suspending 
the power of discharge which is lodged solely in the 
commission by the act. The power of discharge can- 
not be exercised because the city has failed to establish 
the commission to which the power of discharge was 
delegated by the Legislature. Logan v. City of Two 
Rivers, 222 Wis. 89, 267 N. W. 36. The plaintiff does 
not lose his civil service rights under the act because 
the city fails to take the steps to make the act effec- 
tive. The statutes may not be circumvented in any such 
manner. We hold therefore that plaintiff’s purported 
discharge from the police department was without val- 
idity and noneffective. 
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The plaintiff has cross-appealed, contending that the 
district court should have determined the position and 
wage scale to which he was entitled after his position of 
assistant chief of police was abolished. The record con- 
tains a roster of employees in the police department 
which shows the rank, compensation, time of employ- 
ment, and dates of promotions. The only evidence in the 
record is that plaintiff is a highly qualified police offi- 
cer, who had served in excess of the minimum of 6 
months required by the act. He was therefore en- 
titled to the benefits of the act. 

By section 6 of the 1957 amendments to the act it is 
provided in part: “No person in the classified civil 
service, who shall have been permanently appointed or 
inducted into civil service under the provisions of this 
act, shall be removed, suspended, demoted, or discharged 
except for cause and then only upon the written accusa- 
tion of the appointing power or any citizen or taxpayer. 
* * * Any person so removed, suspended, demoted, or 
discharged may, within ten days from the time of his 
removal, suspension, demotion, or discharge, file with 
the commission a written demand for an investigation, 
whereupon the commission shall conduct such investi- 
gation. * * * If it shall find that the removal, suspen- 
sion, or demotion was made for political or religious 
reasons or was not made in good faith for cause, order 
the immediate reinstatement or re-employment of such 
person in the office, place, position, or employment from 
which such person was removed, suspended, demoted, 
or discharged, which reinstatement shall, if the commis- 
sion in its discretion so provides, be retroactive and en- 
title such person to pay or compensation from the time 
of such removal, suspension, demotion, or discharge. 
* * * If such judgment or order be concurred in by the 
commission or a majority thereof, the accused may ap- 
peal therefrom to the district court.” 

The civil service act is remedial in character. It in- 
vests employees included within its scope with rights 
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which they did not theretofore possess. It provides the 
procedure by which such rights are to be enforced. The 
act is mandatory upon all cities within its scope and im- 
poses a duty to appoint members to the civil service 
commission thus created. The remedy available to the 
plaintiff for the enforcement of his civil service rights 
is contained in the act itself. The controlling rule is: 
“If an affirmative statute, which is introductory of a 
new law, direct a thing to be done in a certain manner, 
that thing shall not, even though there are no negative 
words, be done in any other manner, the mode prescribed 
by statute for the exercise of a power, must be adopted. 
In some cases, a strict, and even literal, compliance is 
required. This is particularly true in regard to enact- 
ments modifying the course of the common law.” Vore 
v. State, 158 Neb. 222, 63 N. W. 2d 141. See, also, 50 
Am. Jur., Statutes, § 19, p. 40. 

The judgment of the district court found that the 
civil service act was applicable to the city of Grand Is- 
land and that plaintiff was not discharged from the 
police department of the city under the provisions of 
the civil service statute. This disposed of all issues 
properly raised by the petition in error. Since the posi- 
tion of assistant chief of police was properly abolished 
by the city council, the plaintiff cannot be returned to 
that position. The act contemplates that the civil serv- 
ice commission shall determine in the first instance the 
position to which he was entitled when the position he 
occupied was abolished. The city council has no power 
to do so. The district court on petition in error, in de- 
termining the correctness of the quasi-judicial acts of 
the city council, cannot make an order on the merits of 
the case which is beyond the powers of the tribunal to 
make, from which the petition in error emanated. We 
do not think there is merit in the error assigned by the 
cross-appeal. 

The trial court having entered judgment in accordance 
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with the holdings of this opinion, the judgment of the 
district court is affirmed. 
AFFIRMED. 


VERNON LEWIS, DOING BUSINESS AS LEWIS Ort ComMPANy, 


APPELLEE, V. OSCAR HISKEY, APPELLANT. 
89 N. W. 2d 132 


Filed April 4, 1958. No. 34341. 


1. Trial: Appeal and Error. The findings of a court in a law 
action in which a jury is waived have the effect of a verdict of a 
jury and will not be disturbed on appeal unless clearly wrong. 

2. Appeal and Error. In such a ease, it is not within the province 
of this court to resolve conflicts or to weigh evidence. If there 
is a conflict in the evidence this court in reviewing the judg- 
ment rendered will presume that controverted facts were de- 
cided by the trial court in favor of the successful party and the 
findings will not be disturbed unless clearly wrong. 

3. Limitations of Actions. Where there is a running account be- 
tween the parties consisting of unsettled items of debit and 
credit, and the dealing between the parties was continuous and 
not interrupted for a sufficient length of time for the running 
of the statute, such items of account are not barred by the 
statute of limitations. 


AppEAL from the district court for Lancaster County: 
Harry A. SPENCER, JupcE. Affirmed. 


J. Max Harding and E. D. Warnsholz, for appellant. 
Ginsburg, Rosenberg & Ginsburg, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 


Plaintiff, Vernon Lewis, doing business as Lewis Oil 
Company, originally filed this action against defendant, 
Oscar Hiskey, in the municipal court where defendant 
was admittedly served with summons on December 14, 
1955. Therein and on appeal to the district court, plain- 
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tiff sought to recover upon an alleged open running un- 
paid general account for petroleum products purchased 
by defendant, the date of the last purchase being Decem- 
ber 15, 1951. In the municipal court defendant’s answer 
was a general denial. After a trial on the merits in that 
court, a judgment was rendered in favor of plaintiff and 
against defendant, whereupon he appealed to the dis- 
trict court. Therein plaintiff’s petition was duly filed 
and defendant answered, denying generally and alleg- 
ing that the statute of limitations had barred all claims 
of plaintiff prior to December 13, 1951. Plaintiff's motion 
to strike defendant’s plea of the statute of limitations 
from his answer because same had changed the issues 
on appeal was overruled. Thereafter, defendant’s mo- 
tion for summary judgment was overruled, from which 
he appealed to this court where such appeal was dis- 
missed on December 8, 1956. See Docket No. 34150. 
After issuance of the mandate of this court, defendant 
filed an amended answer which denied generally and 
alleged in substance that all of the plaintiff’s claims 
had been barred by the statute of limitations. The stat- 
ute relied upon was section 25-212, R. R. S. 1943. 

Some 12 interrogatories submitted by plaintiff were 
served upon defendant, who answered in part as here- 
inafter indicated. A jury was waived and the cause 
was tried on the merits to the court, whereupon a judg- 
ment was rendered in favor of plaintiff and against de- 
fendant for $615.77 and costs, including an allowance of 
$75 for services of plaintiff's attorneys. Upon the over- 
ruling of defendant’s motion for new trial, wherein he 
assigned as error that the judgment was not sustained 
by sufficient evidence and was contrary to law, defendant 
appealed, renewing said assignments. We conclude that 
they have no merit. 

There are well-established rules of law which are 
applicable and controlling in this case. They are that: 
“The findings of a court in a law action in which a jury 
is waived have the effect of a verdict of a jury and will 
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not be disturbed unless clearly wrong.” In such a case, 
“it is not within the province of this court to resolve 
conflicts or to weigh evidence. If there is a conflict in 
the evidence this court in reviewing the judgment ren- 
dered will presume that controverted facts were decided 
by the trial court in favor of the successful party and 
the findings will not be disturbed unless clearly wrong.” 
Wallace v. Insurance Co. of North America, 162 Neb. 
172, 75 N. W. 2d 549. See, also, Ord v. Benson, 163 
Neb. 367, 79 N. W. 2d 713. 

As early as In re Estate of Holloway, 89 Neb. 403, 
131 N. W. 606, this court held: ‘Where there is a run- 
ning account between the parties consisting of unsettled 
items of debit and credit and the dealing between the 
parties was continuous, and not interrupted for a suffi- 
cient length of time for the running of the statute, such 
items of account are not barred by the statute of limita- 
tions.” In the opinion it was said: “The administrator 
urges that some of these disputed items were barred by 
the statute of limitations. Where there are unsettled 
items of debit and credit in an account between parties, 
each succeeding item is applied upon the true balance. 
If the dealings between the parties are suspended for 
a sufficient length of time, the statute of limitations will 
run, but, if the transactions are continuous, the statute 
will not apply.” Such conclusion was predicated upon 
the premise that whether there was a running account 
consisting of unsettled items of debit and credit, and 
the dealings between the parties were continuous and 
not suspended for a sufficient length of time for the 
statute of limitations to run, depends upon the facts 
and circumstances of each particular case. See, also, 
Fairchild v. Fairchild Clay Products Co., 141 Neb. 356, 
3 N. W. 2d 581. 

In 54 C. J. S., Limitations of Actions, § 165, p. 118, 
citing In re Estate of Holloway, supra, and other authori- 
ties, it is said: “In order for later items to take earlier 
items out of the operation of the statute of limitations 
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the account must be continuous; and where the trans- 
actions between the parties are independent and remote 
the rule does not apply.” 

In Pankau v. Boyer, 141 Neb. 310, 3 N. W. 2d 634, 
relied upon by defendant, a jury was waived and the 
cause was tried to the court on the pleadings alone. It 
is entirely distinguishable from the case at bar. Plain- 
tiff therein simply brought an action on account for 
services rendered and medicines furnished defendants. 
He attached a copy of the debit and credit account to 
his petition and made it a part thereof, which demon- 
strated upon its face that dealings between the parties 
were not continuous but were unrelated, separate, in- 
dependent transactions which had been interrupted for 
a sufficient length of time for the running of the stat- 
ute, except on the last item of December 18, 1935. Any 
other conclusion than that the account was so barred 
by the statute of limitations would have been clearly 
wrong. The same may also be said of the facts in 
Reeves v. Nye, 28 Neb. 571, 44 N. W. 736, relied upon 
by defendant. On the other hand, Mizer v. Emigh, 63 
Neb. 245, 88 N. W. 479, relied upon by defendant, simply 
held that: “A payment made on an account by a person 
other than the debtor, without his authority, knowledge 
and consent, will not toll the running of the statute of 
limitations.” That opinion is not in point or controlling 
here. 

In the light of the foregoing authorities, we have ex- 
amined the record, which, as summarized and import- 
ant here, discloses the following: Plaintiff had been 
engaged in the operation of a wholesale and retail 
petroleum products and related merchandise business 
for some 27 or 28 years under the trade name of Lewis 
Oil Company. During 1950 and 1951 he maintained an 
established place of business at 1600 P Street in Lin- 
coln. During that period, plaintiffs wife also worked 
at plaintiffs place of business, waiting on trade and 
keeping all of plaintiff's books and records. Also, during 
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that period, defendant was engaged in the trucking busi- 
ness and owned and operated a car and several dump 
trucks in the hauling of gravel and rock in and out of 
Lincoln and between Lincoln, Hastings, and McCook. 
Defendant furnished the trucks, paid all expenses for 
their operation and maintenance, and generally fur- 
nished drivers for the trucks used in his business, but 
sometimes the company for whom he hauled furnished 
the drivers of the trucks used by defendant, and he did 
not know who such drivers were. 

In December 1950 defendant, who did not know how 
much merchandise would be required or what jobs it 
would be used upon, had a conversation with plaintiff 
wherein defendant requested the right to purchase from 
plaintiff petroleum products on credit to be used in 
defendant’s business. Thereupon, it was agreed that 
plaintiff would furnish defendant such products for an 
indefinite period with no time fixed for payment, so 
that defendant would not be required to pay cash or 
furnish his drivers with needed cash every time they 
purchased plaintiff's products, and that defendant could 
pay for same each week or month or at such intervals 
as might be convenient and he was able to do so. In 
that connection, defendant admitted that it was intended 
that he could accumulate purchases over a period of 
time which was not fixed, so that he could subsequently 
make payments thereon and would not have to be 
bothered with making payments on each transaction as 
it arose or at any particular time. 

In that connection, plaintiff produced his original 
ledger sheet pertaining to defendant’s account, which 
had been made by plaintiffs wife from original sales 
slips depicting purchases by defendant which were all 
produced, offered in evidence, and received without ob- 
jection. The ledger was a regular form of permanent 
business record such as was regularly made and kept by 
plaintiff and his wife along with all other accounts. It 
showed the exact state of plaintiff’s account with de- 
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fendant, including all items purchased by defendant, the 
date thereof, the charges made therefor, and all items of 
credit for payments made by defendant upon a general 
running continuous account, rather than at any particu- 
lar time or upon any specific purchases. After appro- 
priate foundation had been laid, plaintiff’s ledger sheet 
was offered and received in evidence. 

That ledger sheet disclosed substantially the follow- 
ing: Defendant made purchases on December 21, 26, 
and 29, 1950, leaving a balance of $6 unpaid. He made 
purchases on January 4, 9, 11, 15, 17, 19, 20, and 25, 
1951, leaving a balance of $45.68 unpaid. He made a 
purchase on February 3, 1951, and, for the first time, 
paid $20 on account, leaving a balance of $27.68 unpaid. 
He made a purchase on March 26, 1951, leaving a bal- 
ance of $28.76. He made purchases on April 7, 11, 13, 
14, 17, 18, 19, 20, 25, and 28, 1951. In that connection, 
he paid $11 on account April 11, 1951, and $50 on account 
April 28, 1951, leaving a balance of $61.19 unpaid. He 
made purchases on May 8, 11, 19, 25, and 29, 1951, and 
paid $20 on account May 19, leaving a balance of $79.17 
unpaid. He made purchases on June 11, 16, and 29, 
1951, leaving a balance of $96.32 unpaid. He made pur- 
chases on July 6, 14, 16, 19, 21, 23, 24, 27, and 31, 1951. 
Also, on July 31, 1951, he paid $50 on account, leaving 
a balance of $130.06 unpaid. He made purchases on 
August 1, 2, 3, 6, 8, 10, 11, 12, 16, 22, and 24, 1951, leav- 
ing a balance of $240.52 unpaid. He made purchases on 
October 16, 17, 20, 22, 23, 24, 25, 26, 27, 29, 30, and 31, 1951. 
Also, on October 16, 1951, he paid $25 on account, leav- 
ing a balance of $340.98 unpaid. He made purchases on 
November 2, 3, 6, 9, 12, 13, 14, 17, 19, 21, 23, 24, 26, 28, 
29, and 30, 1951. Also, on November 17, 1951, he paid 
$67 on account, leaving a balance of $530.80 unpaid. He 
made purchases on December 1, 3, 4, 5, 6, 7, and 15, 1951. 

In that connection, the evidence shows that on some 
of the foregoing dates, defendant made two or more 
purchases. Also, on December 6, 1951, defendant paid 
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$150 on account, leaving a balance unpaid on December 
15, 1951, of $470.07, which amount with interest plain- 
tiff sought to recover in this action, having testified that 
it was the correct amount due and unpaid. Admittedly, 
demand for payment therefor and failure or refusal to 
pay same was made prior to the making of defendant’s 
income tax return in 1952. 

The original sale slips were made out in duplicate by 
plaintiff or his wife, covering each individual purchase. 
Some of them were signed and some were unsigned. 
However, each and all of them showed the particular 
transactions had with defendant or his family or his em- 
ployees for defendant on his general account. Some of 
such slips even identified defendant’s trucks or cars which 
were used at the time of the particular purchases. In that 
connection, defendant admitted that he was a trucker 
during 1950 and 1951, and did business with plaintiff dur- 
ing that period, but stated that he did not purchase any of 
the merchandise as shown by the sale slips which were 
not signed by him. As will be observed, the record as 
heretofore and hereinafter set forth refutes such denial. 
On the other hand, defendant admitted that he had a con- 
versation with plaintiff about purchases on credit in De- 
cember 1950; that he made the payments heretofore set 
forth on general account; and that he did purchase the 
merchandise where his signature appeared on the slips. 
He also testified that he did not know two drivers whose 
names appeared on five sale slips, but that was not 
strange in view of the fact, as aforesaid, that admittedly 
the companies for whom defendant worked sometimes 
furnished drivers for trucks used by defendant in his 
business, and he did not even know who such drivers 
were. 

It will be noted that by interrogatories served upon 
and in answers made thereto by defendant, which were 
offered and received in evidence, defendant admitted 
that during 1950 and 1951 he owned and operated three 
Ford dump trucks and a passenger car, and directly 
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employed four persons in his dump truck business oper- 
ations of which he kept records. He admitted that pur- 
chases of petroleum products were made from plaintiff 
and used in the operation of his dump truck business 
during 1950 and 1951, and that some such purchases were 
made from plaintiff’s wife. Defendant admitted that 
he kept purchase tickets and a general ledger record of 
his operations, but stated that they would not be made 
available for inspection by plaintiff or his attorneys. 
At the trial, however, he testified as an excuse for not 
producing such tickets and records that he had lost most 
of them except those in possession of his attorneys, and 
they were not produced. 

Defendant denied that he made the purchase evi- 
denced by the sale slip dated December 15, 1951, and 
made out to “Oscar Hiskey,” which indicated that he 
had purchased two quarts of U. S. I. for $1.60, and one 
valve core for 10 cents, a total of $1.70. Such slip was 
separately identified as exhibit 2-G after having been 
previously offered and received in evidence without 
objection. As a matter of fact, however, defendant’s 
brief filed in this court admitted that he had made that 
particular purchase and contended that the statute of 
limitations had barred all claims except that one. 

On the other hand, plaintiff’s wife testified that with 
the exhibit before her, she personally recalled the spe- 
cific transaction on December 15, 1951, whereat she 
personally made out the sale slip and waited upon de- 
fendant, who personally made the purchases. She re- 
membered such transaction with defendant, because “U. 
S. I.,” a permanent anti-freeze, was very expensive, so, 
as shown on the slip, she first charged defendant $2 for 
two quarts thereof, and so indicated on the slip, then 
crossed it out and charged defendant $1.60 therefor, be- 
cause he used a lot of it and she recalled that they had 
theretofore given him a special lower price upon it. As 
a matter of fact, in order to identify the purchase there- 
of, and the price of $1.60, plaintiff’s wife wrote “Oscar,” 
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which appears in parentheses under the $1.60 charge, so 
that she would remember who got it at that price, and so 
that defendant would see that he did so. We conclude 
that the evidence heretofore set forth was amply suffi- 
cient to support the findings and judgment of the trial 
court that the statute of limitations did not bar plain- 
tiff’s claim. 

Plaintiff also argued in this court that the defense of 
the statute of limitations was not available to defend- 
ant in the case at bar for the reason that it was not as- 
serted as an issue upon the original trial in the munici- 
pal court and that its inclusion in defendant’s answer 
filed in the district court unlawfully changed the issues 
upon appeal. However, in the light of our conclusions 
in this case, we do not deem it necessary to discuss that 
question. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to defendant, including 
$150 as fees for the services of plaintiff’s attorneys in 
this court, as provided by section 25-1801, R. R. 8. 1943. 

AFFIRMED. 


ELLA LONG ET AL., APPELLANTS, V. MAGNOLIA PETROLEUM 
COMPANY, APPELLEE. 
89 N. W. 2d 245 


Filed April 11, 1958. No. 34223. 


1. Juries. In a law action a party is entitled to a jury trial as 
a matter of right. 

2. Actions: Pleading. The essential character of the cause of ac- 
tion and the remedy or relief it seeks, as shown by the allega- 
tions of the petition, determine whether a particular action is 
one at law or in equity, unaffected by the conclusions of the 
pleader or what the pleader calls it, or the prayer for relief. 

3. Trial. The purpose of a pretrial conference is to simplify the 
issues; amend the pleadings, when necessary; and avoid un- 
necessary proof of facts at the trial. 
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10. 


11. 


12. 


13. 


14. 


15. 


The participants in a pretrial conference must adhere 
to the spirit of that procedure and are held to have waived 
questions not there presented. 

Modification of a pretrial order may be had at the 
trial to prevent manifest injustice, but the modification should 
be by direction and not by indirection. That is, modification 
must be attended by a degree of directness and formality such 
as is appropriate to a court order of such magnitude that from 
the time of its entry it controls the subsequent course of the 
action. 


The subsequent course of an action is controlled by 
the agreements made at pretrial conference so long as they 
remain unmodified and that would be true on appeal. 
Contracts. Where there is a question as to the meaning of a 
contract, it is to be construed most strongly against the party 
preparing it. 

When a contract is optional in respect to one party, 
it is to be construed strictly in favor of the party that is bound 
and against the one who is not bound. ‘ 
In construing a written instrument for the purpose of 
ascertaining the intention of the parties, resort must be had 
to the instrument as a whole and, if possible, effect must be 
given to every part thereof. 

In construing a writing it is the duty of the court to 
give to words used their ordinary and popularly accepted mean- 
ing in the absence of explanation or qualification. 

A written contract expressed by clear and unambiguous 
language is not subject to interpretation or construction. 
Courts are not at liberty to rewrite the contract made 
by the parties, nor should the courts add language to that used 
by the parties and thus change the plain expressed intention of 
the parties as set out in the contract. 


Mimes and Minerals. An oil and gas lease containing the 
“unless” clause confers an optional right upon the lessee, and 
should be strictly construed in favor of the lessor and against 
the lessee, and time is of the essence of the contract. A failure 
on the part of the lessee to commence the drilling of a well 
or to pay the rental as stipulated automatically terminates the 
lease contract. 

Such a delay rental clause is a special limitation, time 
is of the essence of the contract, and failure of the lessee or 
his assigns to tender or pay rentals within the specified time 
automatically terminates the lease without any affirmative ac- 
tion by the lessor, or anyone else, for that purpose. 


Forfeitures. Forfeitures are looked upon by courts with ill 
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favor and will be enforced only when the strict letter of the 
contract requires it. 

16. Mines and Minerals: Forfeitures. When a lease terminates by 
its own terms the equitable rule as to relieving against for- 
feitures is not applicable thereto. 

17. Mines and Minerals. The general test of production in paying 
quantities is whether it is reasonably possible to market or 
use oil producible at date of completion of the well and there- 
after with some pecuniary profit, excluding from consideration 
expenses and liabilities incurred in bringing the well to 
completion. 

When there is nothing in an oil lease providing for a 

forfeiture or termination thereof for failure of the lessee to 

produce oil and gas in paying quantities during the primary term 
of the lease, the failure of lessee to produce oil or gas in paying 

quantities during such term will not, by itself, result in a 

defeasance ipso facto. To hold otherwise would constitute a 

writing of provisions into the lease which are not contained 

therein. This we cannot do. 


18. 


APPEAL from the district court for Kimball County: 
JouHn H. Kuns, Jupce. Affirmed. 


Halcomb, O’Brien, Knapp & Everson, for appellants. 


Wright, Simmons & Harris, Charles B. Wallace, R. T. 
Wilkinson, Jr., Frank C. Bolton, Jr., and Jack E. Earnest, 
for appellee. 


Heard before Carter, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bos.Laueu, JJ. 


WENKE, J. 

This is an appeal from the district court for Kimball 
County. It involves an action initiated therein on De- 
cember 16, 1955, by Ella Long, widow, and her five chil- 
dren to obtain the release of an oil and gas lease on 
record in Kimball County which had been entered into 
by them with the Magnolia Petroleum Company. The 
trial court dismissed the petition of plaintiffs. Plain- 
tiffs thereupon filed a motion for new trial and, from 
the overruling thereof, took this appeal. We shall here- 
in refer to the appellants as lessors and to appellee as 
lessee. 
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On September 11, 1950, the lessors entered into the 
oil and gas lease with lessee, a Texas corporation au- 
thorized to do business in the State of Nebraska. The 
lease covered approximately 1,280 acres of land in 
Kimball County. It was recorded on December 14, 1950, 
in Book 4, Oil and Gas Records of Kimball County, 
pages 391-393, in the office of the county clerk of Kim- 
ball County. The statutory procedural steps required 
by sections 57-201 to 57-204, R. S. Supp., 1955, were 
complied with by the parties to the lease, which pro- 
cedures raised the issue of whether or not the lease had 
become “forfeited” (terminated). This action was there- 
upon instituted by the lessors under and pursuant to 
the authority of section 57-205, R. R. S. 1943. 

The basis for the action is the claim that the lease, 
as to approximately 1,160 acres covered thereby, had 
terminated because the lessee had failed to pay the (de- 
lay) rental due thereunder as of September 11, 1955. In 
this respect we said in Valentine Oil Co. v. Powers, 157 
Neb. 71, 59 N. W. 2d 150: “* * * the responsibility of 
properly construing the lease and making timely pay- 
ment or tender of delay rentals is imposed upon the 
lessee or his assignee, * * *.” One hundred twenty 
acres of land covered by the lease were farmed out by 
lessee to the Sunbeam Oil Company and is not involved 
in this action as the lessors admit that the Sunbeam Oil 
Company paid the rental thereon which they claim was 
due under the terms of the lease on September 11, 1955. 

The lessee, within the time provided for that purpose 
by section 57-204, R. S. Supp., 1955, notified the county 
clerk, ex officio register of deeds of Kimball County, in 
writing that the “lease has not been forfeited” and that 
it claimed the lease to be in full force and effect. Under 
this situation this section of the statute provides: ‘“* * * 
the owner of the land shall be entitled to the remedies 
now provided by law for the cancellation of such dis- 
puted lease.” The statute so providing is section 57- 
205, R. R. S. 1943, and it provides that: “Should the 
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owner of such lease neglect or refuse to execute a sur- 
render as provided in section 57-201, then the owner of 
the leased premises may sue in any court of competent 
jurisdiction to obtain such surrender, and he may also 
recover in such action of the lessee, his successors or 
assigns, the sum of one hundred dollars as damages, and 
all costs, together with a reasonable attorney’s fee for 
preparing and prosecuting the suit, and any additional 
damages that the evidence in the case will warrant. In 
all such actions, writs of attachment may issue as in 
other cases.” 

Lessors asked for but were refused a jury trial, the 
matter being tried to the court. They now contend 
such refusal was prejudicial error, claiming the present 
action is a law action. It will be noted that the Legis- 
lature, in section 57-204, R. S. Supp., 1955, referred to 
such action as one for the “cancellation of such disputed 
lease.” 

We said in Yeiser v. Broadwell, 80 Neb. 718, 115 N. 
W. 293, that: “In a law action a party is entitled to a 
jury trial as a matter of right. Const., art. I, sec. 6. 
Lett v. Hammond, 59 Neb. 339, * * *.” See, also, Gandy 
v. Wiltse, 79 Neb. 280, 112 N. W. 569. 

And in In re Guardianship of Warner, 137 Neb. 25, 
288 N. W. 39, we said: ‘“* * * section 6, art. I of our 
Constitution, provides: ‘The right of trial by jury shall 
remain involate,’ etc. We are committed to the view 
that this provision does not create or extend, but merely 
operates to preserve, the right of jury trial as it existed 
prior to the adoption of our Constitution of 1875. In 
other words, it may not be curtailed.” 

However, as stated in Mills v. Heckendorn, 135 Neb. 
294, 281 N. W. 49: ‘“The essential character of the cause 
of action and the remedy or relief it seeks, as shown 
by the allegations of the complaint, determine whether 
a particular action is one at law or in equity, unaffected 
by the conclusions of the pleader or what the pleader 
calls it, or the prayer for relief.” 
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Section 25-21,112, R. R. S. 1943, provides: “Action to 
quiet title; scope of relief. An action may be brought 
and prosecuted to final decree, judgment or order, by 
any person or persons, whether in actual possession or 
not, claiming title to, or an estate in real estate against 
any person or persons who claim, or apparently have 
an adverse estate or interest therein, for the purpose 
of determining such estate or interest, canceling unen- 
forceable liens, or claims against, or which appear to be 
against said real estate, and quieting the title to real 
estate.” 

Section 25-21,120, R. R. S. 1943, provides: “Action to 
quiet title; trial; appeal. The court shall try such cause 
in like manner as other equitable actions and shall enter 
therein such orders and decrees as the parties may be 
entitled to. Appeals from final orders may be had as 
in other actions.” 

We think the essential character of the relief sought 
by the lessors is a surrender (cancellation) of the lease, 
thus bringing the action specifically within those re- 
ferred to in section 25-21,112, R. R. S. 1943, and the fact 
that the statute (§ 57-205, R. R. S. 1943) provides the 
lessor may also recover therein damages, costs, and an 
attorney’s fee does not change the essential character 
thereof. 

Lessors call our attention to the fact that the Montana 
Supreme Court has held to the contrary under similar 
statutes. See Solberg v. Sunburst Oil & Gas Co., 70 
Mont. 177, 225 P. 612. They then cite the following 
principles and, based thereon, argue we should follow 
that court: 

“It is a general rule of law that, where a question of 
statutory construction is one of novel impression, it 
is proper to resort to decisions of courts of other states 
construing statutory language which is identical or of 
similar import. Indeed, it is highly desirable that a 
statute be given a similar interpretation by the courts 
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of the several states wherein it is in force.” 50 Am. 
Jur., Statutes, § 323, p. 315. 

“When a statute has been adopted from another state, 
ordinarily the construction given prior to its adoption 
by the courts of that state will be followed in this state, 
in the absence of any indication of a contrary intention 
on the part of the Legislature.” Illian v. McManaman, 
156 Neb. 12, 54 N. W. 2d 244. 

While these principles have application in situations 
to which it can be said they apply we do not think they 
are controlling here for the following reasons: First, 
we do not think the statutory construction here is one 
of novel impression; second, there is nothing in the 
record to show that we adopted our statutes on this sub- 
ject from Montana; third, we are obliged to follow our 
statutes relating thereto; and fourth, we do not agree 
with the reasoning of the Montana court to the effect 
that because the statute also authorizes judgment for 
a penalty ($100), attorney’s fee, and damages, when a 
lease has been forfeited, it thereby becomes an action 
at law when the essential purpose of the action is to ob- 
tain the cancellation thereof. As stated in the Montana 
opinion: “First the forfeiture must be shown” and “Un- 
less a forfeiture has occurred, there is no right of recov- 
ery of the penalty or damages, * * *.” That, we think, 
is the essential character of the action and what rights 
flow therefrom, such as a penalty, costs, attorney’s fee, 
and any additional damages that the evidence will war- 
rant are only ancillary thereto. As stated in1C.J.S., 
Actions, § 54, p. 1158: “Actions of an equitable nature 
include * * * an action for the cancellation of an instru- 
ment, * * * Where both legal and equitable relief are 
demanded, or are essential to a complete determination 
of the controversy, the action is ordinarily classified 
according to what appears to be its primary purpose. 
* * * if the primary cause of action is equitable, the 
case is of an equitable nature, although incidental issues 
are of a legal nature. Hence, as of an equitable char- 
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acter, have been classified * * * an action which, al- 
though ultimately for the recovery of a money judgment, 
makes such recovery dependent upon the cancellation 
or reformation of an instrument which is also sought; 
* # #9 

We find the trial court was correct in denying lessors 
a jury trial. 

Lessors further contend the trial court did not prop- 
erly limit the issues on the part of the lessee when it 
permitted it to defend the action on grounds other than 
those advanced by it prior to the beginning of this liti- 
gation (See O’Neil v. Union Nat. Life Ins. Co., 162 Neb. 
284, 75 N. W. 2d 739; Kucera v. Kavan, 165 Neb. 131, 
84 N. W. 2d 207) and on grounds other than those set 
out in its pleadings filed in the action. They also con- 
tend the trial court, by its holding, decided the cause 
on issues not properly before it in view of the pretrial 
order relating thereto, to which neither of the parties 
took any exceptions. Since this is an equity action, and 
we must review the record de novo, the following has 
application to the latter contention: “A wrong reason 
for a correct conclusion does not militate against the 
decision.” Stratbucker v. Junge, 153 Neb. 885, 46 N. W. 
2d 486. 

Our Revised Rules, as they relate to “Pre-Trial Pro- 
cedure” and the formulating of issues thereby, provide: 
“The court shall at the time of the pre-trial hearing 
make a record of the proceedings which recites the action 
taken at the conference, the amendments allowed to the 
pleadings, and the amendments made by the parties as 
to any of the matters considered, and which limits the 
issues for trial to those not disposed of by admissions 
or agreements of counsel; that counsel shall forthwith 
acknowledge their assent thereto, or, in the alternative, 
state into the record any and all objections they may 
have thereto; and such order when entered controls the 
subsequent course of the action, unless modified at the 
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trial to prevent manifest injustice.’ Revised Rules, 
1957, Supreme Court of Nebraska, page 35. 

The purpose of a pretrial conference is to simplify 
the issues; amend the pleadings, when necessary; and 
avoid unnecessary proof of facts at the trial. See, Mc- 
Donald v. Bowles, 152 F. 2d 741; Jenkins v. Devine Foods, 
Inc., 3 N. J. 450, 70 A. 2d 736, 22 A. L. R. 2d 593; Hensgen 
Bros., Inc. v. Grip, 13 N. J. Super. 105, 80 A. 2d 207. 

The participants in a pretrial conference must adhere 
to the spirit of that procedure and are held to have 
waived questions not there presented. See, Jenkins v. 
Devine Foods, Inc., supra; Hensgen Bros., Inc. v. Grip, 
supra. 

Modification may be had at the trial to prevent mani- 
fest injustice, but the modification should be by direc- 
tion and not by indirection. That is, modification must 
be attended by a degree of directness and formality such 
as is appropriate to a court order of such magnitude that 
from the time of its entry it “controls the subsequent 
course of action.” See, Jenkins v. Devine Foods, Inc., 
supra; Hensgen Bros., Inc. v. Grip, supra. 

The subsequent course of an action is controlled by 
the agreements made at pretrial conference so long as 
they remain unmodified. See Johnson v. Glassley, 118 
Ind. App. 704, 83 N. E. 2d 488. And that would be true 
on appeal. See Carlson v. Hannah, 6 N. J. 202, 78 A. 
2d 83. We shall consider the appeal accordingly. 

Insofar as material to this appeal the lease provides 
as follows: 

“2. Subject to the other provisions herein contained, 
this lease shall remain in force for a term of ten (10) 
years from this date (called ‘primary term’), and as long 
thereafter as oil, liquid hydrocarbons, gas or their re- 
spective constituent products, or any of them, is pro- 
duced from said land or land with which said land is 
pooled. 

“3. The royalties to be paid by lessee are: (a) on oil, 
and on other liquid hydrocarbons saved at the well, one- 
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eighth of that produced and saved from said land, same 
to be delivered free of cost at the wells or to the credit 
of lessor in the pipe line to which the wells may be 
connected; (b) on gas, including casinghead gas and all 
gaseous substances, produced from said land and sold 
or used off the premises or in the manufacture of gaso- 
line or other products therefrom, the market value at 
the mouth of the well of one-eighth of the gas sold or 
used, provided that on gas sold at the wells the royalty 
shall be one-eighth of the amount realized from such 
sale; and (c) if at any time while there is a gas well or 
wells on the above land (and for the purposes of this 
clause (c) the term ‘gas well’ shall include wells capable 
of producing natural gas, condensate, distillate or any 
gaseous substance and wells classified as gas wells by 
any governmental authority) such well or wells are 
shut in, and if this lease is not continued in force by 
some other provision hereof, then it shall nevertheless 
continue in force for a period of ninety (90) days from the 
date such well or wells are shut in, and before the ex- 
piration of any such ninety-day (90-day) period, lessee 
or any assignee hereunder may pay or tender an advance 
annual royalty equal to the amount of delay rentals pro- 
vided for in this lease for the acreage then held under 
this lease by the party making such payment or tender, 
and if such payment or tender is made, this lease shall 
continue in force and it shall be considered that gas is 
being produced from the leased premises in paying 
quantities within the meaning of paragraph 2 hereof 
for one (1) year from the date such well or wells are 
shut in, and in like manner subsequent advance annual 
royalty payments may be made or tendered and this 
lease shall continue in force and it will be considered 
that gas is being produced from the leased premises 
in paying quantities within the meaning of said para- 
‘graph 2 during any annual period for which such 
royalty is so paid or tendered; such advance royalty 
may be paid or tendered in the same manner as pro- 
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vided herein for the payment or tender of delay rentals; 
royalty accruing to the owners thereof on any production 
from the leased premises during any annual period for 
which advance royalty is paid may be credited against 
such advance payment. 

“4. If operations for drilling are not commenced on 
said land or on land pooled therewith on or before one 
(1) year from this date, this lease shall terminate as 
to both parties, unless on or before one (1) year from 
this date lessee shall pay or tender to the lessor a rental 
of One Thousand Two Hundred Eighty & No/100 Dollars 
($1280.00) which shall cover the privilege of deferring 
commencement of such operations for a period of twelve 
(12) months. In like manner and upon like payments 
or tenders, annually, the commencement of said opera- 
tions may be further deferred for successive periods of 
the same number of months, each during the primary 
term. * * & 

“6. If, prior to discovery of oil, liquid hydrocarbons, 
gas or their respective constituent products, or any of 
them, on said land or on land pooled therewith, lessee 
should drill and abandon a dry hole or holes thereon, or 
if, after discovery of oil, liquid hydrocarbons, gas or 
their respective constituent products, or any of them, the 
production thereof should cease from any cause, this 
lease shall not terminate if lessee commences additional 
drilling or reworking operations within sixty (60) days 
thereafter, or (if it be within the primary term) com- 
mences or resumes the payment or tender of rentals on 
or before the rental paying date next ensuing after the 
expiration of three (3) months from the date of com- 
pletion and abandonment of said dry hole or holes or 
the cessation of production. If, at the expiration of 
the primary term, oil, liquid hydrocarbons, gas or their 
respective constituent products, or any of them, is not 
being produced on said land or land pooled therewith 
but lessee is then engaged in operations for drilling, 
mining, or reworking of any well or wells thereon, this 
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lease shall remain in force so long as such operations or 
said additional operations are commenced and prose- 
cuted (whether on the same or successive wells) with 
no cessation of more than sixty (60) consecutive days, 
and, if they result in production, so long thereafter as 
oil, liquid hydrocarbons, gas or their respective con- 
stituent products, or any of them, is produced from said 
land or land pooled therewith. In the event a well or 
wells producing oil or gas in paying quantities should 
be brought in on adjacent land and within three hundred 
thirty feet (330 ft.) of and draining the leased premises, 
lessee agrees to drill such offset wells as a reasonably 
prudent operator would drill under the same or similar 
circumstances.” 

It is admitted that lessee did not pay or tender pay- 
ment of any rentals on or before September 11, 1955, 
on the 1,160 acres herein involved. Lessee contends that 
under the factual situation here presented the lease did 
not require it to do so. 

As to the construction of the lease the following prin- 
ciples are applicable. See Hafeman v. Gem Oil Co., 
163 Neb. 438, 80 N. W. 2d 139. 

“Where there is a question as to the meaning of a 
contract, it is to be construed most strongly against the 
party preparing it.’ Greenough v. Willcox, 213 N. W. 
175 (238 Mich. 52).” Ericson v. Nebraska-Iowa Farm 
Investment Co., 134 Neb. 391, 278 N. W. 841. 

“When a contract is optional in respect to one party 
it is to be construed strictly in favor of the party that 
is bound and against the one who is not bourid.” Mc- 
Daniel v. Hager-Stevenson Oil Co., 75 Mont. 356, 243 P. 
582. 

“In construing a written instrument for the purpose 
of ascertaining the intention of the parties, resort must 
be had to the instrument as a whole and, if possible, 
effect must be given to every part thereof.” Smith v. 
United States Fidelity & Guaranty Co., 142 Neb. 321, 6 
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N. W. 2d 81. See, also, Hansen v. E. L. Bruce Co., 162 
Neb. 759, 77 N. W. 2d 458. 

“In construing a writing it is the duty of the court 
to give to words used their ordinary and popularly ac- 
cepted meaning in the absence of explanation or quali- 
fication.” Peetz v. Masek Auto Supply Co., 161 Neb. 
588, 74 N. W. 2d 474. 

“A written contract expressed by clear and unam- 
biguous language is not subject to interpretation or con- 
struction.” Hansen v. E. L. Bruce Co., supra. See, also, 
Hafeman v. Gem Oil Co., supra. 

Courts, in construing any written instrument, must 
construe the same so as to carry into effect the intention 
of the parties as found in the language the parties used. 
Courts are not at liberty to rewrite the contracts made 
by the parties, nor should the courts add language to 
that used by the parties and thus change the plain ex- 
pressed intention of the parties as set out in the contract. 

“The intention of the parties to a written contract ex- 
pressed by clear and unambiguous language must be 
determined from its contents.” Hansen v. E. L. Bruce 
Co., supra. 

It will be noted that the habendum clause (section 
2) does not merely provide for a primary term of 10 
years, and as long thereafter as production continues, 
but makes such terms subject to the other provisions 
therein contained, which would include sections 3, 4, 
and 6. See Rogers v. Osborn, 152 Tex. 540, 261 S. W. 
2d 311. 

Section 4 of the lease, during the primary term there- 
of with which we are here concerned, created, as long 
as it had application, what is referred to in the oil and 
gas industry as an “unless” lease. As stated in 2 Sum- 
mers Oil & Gas (Perm. Ed.), § 339, p. 223: “An import- 
ant distinction in the legal relations between lessor and 
lessee under the drill or pay type of lease and the un- 
less type of lease which has been heretofore mentioned, 
is that under the drill or pay lease the lessee expressly 
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promises to drill or pay; but under the unless lease the 
contract merely provides that if the lessee does not drill 
within a stipulated time the lease is void unless he pays. 
There being no promise on part of the lessee under the 
unless lease to pay the delay rental there is no duty to 
pay, and an action consequently cannot be maintained 
to recover it. The provision for payment is looked upon 
as merely stating a condition upon which, in absence of 
drilling, the lease may be continued or terminated.” 

We held in Fritsche v. Turner, 133 Neb. 633, 276 N. 
W. 403, by quoting from McKinlay v. Feagins, 82 Okl. 
193, 198 P. 997, that: ‘“ ‘An oil and gas lease contain- 
ing the “unless” clause confers an optional right upon 
the lessee, and should be strictly construed in favor of 
the lessor and against the lessee, and time is of the 
essence of the contract.’ * * * a failure on the part of 
the lessee to commence the drilling of a well or to pay 
the rental as stipulated automatically terminated the 
lease contract.” See, also, Valentine Oil Co. v. Powers, 
supra. As therein held: “Such a delay rental clause 
is a special limitation, time is of the essence of the con- 
tract, and failure of the lessee or his assigns to tender 
or pay rentals within the specified time automatically 
terminates the lease without any affirmative action by 
the lessor, or any one else, for that purpose.” And: “As 
stated in Humble Oil Co. v. Davis (Tex. Comm. App.), 
296 S. W. 285: ‘It was a limitation upon the term or 
period of the grant, and, upon the failure to drill or pay 
as aforesaid, the estate created by the lease ceased and 
reverted to the lessors.’” See, also, McNamer Realty 
Co. v. Sunburst Oil & Gas Co., 76 Mont. 332, 247 P. 166; 
Hopkins v. Zeigler, 259 F. 43; Berthelote v. Loy Oil Co., 
95 Mont. 434, 28 P. 2d 187; Colby v. Sun Oil Co. (Tex. 
Civ. App.), 288 S. W. 2d 221; W. T. Waggoner Estate v. 
Sigler Oil Co., 118 Tex. 509, 19 S. W. 2d 27. 

It is true that equity does not favor forfeitures. See, 
Hannah v. American Live Stock Ins. Co., 111 Neb. 660, 
197 N. W. 404; Donnelly v. Sovereign Camp, W.O.W., 111 
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Neb. 499, 197 N. W. 125; Wisdom v. Minchen (Tex. Civ. 
App.), 154 S. W. 2d 330; West v. Continental Oil Co., 
91 F. Supp. 505. As stated in Hannah v. American Live 
Stock Ins. Co., supra: ‘‘Forfeitures are looked upon 
by courts with ill favor, and will be enforced only when 
the strict letter of the contract requires it; * * *.’ Haas 
v. Mutual Life Ins. Co., 84 Neb. 682.” However, it is 
also true that forfeit and terminate are not synonymous. 
See, Schneider v. Springmann, 25 F. 2d 255; Kugel v. 
Young, 132 Colo. 529, 291 P. 2d 695; Woodson Oil Co. v. 
Pruett (Tex. Civ. App.), 281 S. W. 2d 159; Gillespie v. 
Bobo, 271 F. 641; Baldwin v. Kubetz, 148 Cal. App. 2d 
937, 307 P. 2d 1005. As stated in Kugel v. Young, supra: 
“While appellate courts, through the use of inaccurate 
terminology, have frequently referred to the termina- 
tion of an unless lease as a ‘forfeiture,’ there actually is 
no element of forfeiture involved. The lessor is not re- 
quired to do anything, but the lessee’s failure to meet 
the conditions of the contract automatically terminates 
it. The interest created in the lessee by such a lease 
does not become forfeited upon failure to comply with 
its conditions; it simply expires.” When a lease ter- 
minates by its own terms the equitable rule as to reliev- 
ing against forfeitures is not applicable thereto. 

A producing oil well was brought in on the premises 
on November 12, 1952. This brought into play the pro- 
visions of section 6 of the lease. Lessee contends that 
the provisions of section 4 and section 6, as they relate 
to the lease terminating, are different and result in dif- 
ferent legal statuses between the lessors and lessee. In 
this respect section 4 provides “this lease shall terminate 
* * * unless” whereas section 6 provides “this lease 
shall not terminate if.” Lessee concedes the language 
of section 4 is a clause of specific limitation but con- 
tends the language of section 6, when applicable, creates 
a condition subsequent. In view of what we hereinafter 
find the evidence adduced establishes it is not necessary 
to answer this question although it presents a very nice 
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question of law. See Knight v. Chicago Corp., 144 Tex. 
98, 188 S. W. 2d 564. A discussion thereof may be found 
in South Penn Oil Co. v. Snodgrass, 71 W. Va. 438, 76 
S. E. 961, 48 L. R. A. N. S. 848; Colby v. Sun Oil Co., 
supra; Carrothers v. Stanolind Oil & Gas Co., 134 F. 
Supp. 191. 

In view of the fact that a producing well was brought 
in on the premises in November 1952 we come first to 
the factual question of whether or not, within the mean- 
ing of the language of section 6 of the lease which is 
applicable thereto, the production thereof had ceased 
for any cause prior to September 11, 1955, and, if it had, 
whether or not the lessee had exercised any of the other 
permissive methods therein provided to prevent the 
lease from terminating. In order to properly answer 
the first phase of the foregoing statement it is necessary 
to determine what the parties meant by the use of the 
following language therein contained, to wit: “* * * 
if, after discovery of oil, * * * the production thereof 
should cease from any cause, * * *.” 

It is lessors’ position that the word “production,” 
whenever used in the lease, means “production in pay- 
ing quantities,’ which is generally defined by the courts 
as follows: ‘“ ‘The general test of production in paying 
quantities is whether it is reasonably possible to market 
or use gas (here oil) producible at date of completion 
of the well and immediately thereafter with some pecu- 
niary profit, excluding from consideration expenses and 
liabilities incurred in bringing the well to completion.’ ” 
Continental Oil Co. v. Boston-Texas Land Trust, 221 F. 
2d 124. See, also, annotations in 48 A. L. R. at page 887, 
84 A. L.R. at page 761, and 91 A. L. R. at page 900. And 
this is the construction placed by most courts on the 
period following the “primary term” of a lease although 
only the word “production” is used in the lease in rela- 
tion thereto. As said in Garcia v. King, 139 Tex. 578, 
164 S. W. 2d 509: ‘“ ‘Frequently oil and gas leases in the 
“thereafter” clause provide that the lease is to continue 


426 NEBRASKA REPORTS [Vou. 166 


Long v. Magnolia Petroleum Co. 


after the fixed term so long as oil or gas is produced in 
“paying quantities.” Most courts hold the legal effect 
of that clause and of the one “so long as oil and gas is 
produced” to be the same; and to extend the lease under 
a clause such as is before us, the production must be in 
paying quantities.’ (Berthelote v. Loy Oil Co., 95 Mont. 
434, 28 P. 2d 187.)” There is, however, authority to the 
contrary. See Denker v. Mid-Continent Petroleum Corp., 
56 F. 2d 725, 84 A. L. R. 756. In Garcia v. King, supra, 
the court discussed the reason for its holding in the 
following language: “In order to understand and prop- 
erly interpret the language used by the parties we 
must consider the objects and purposes intended to be 
accomplished by them in entering into the contract. The 
object of the contract was to secure development of the 
property for the mutual benefit of the parties. It was 
contemplated that this would be done during the primary 
period of the contract. So far as the lessees were con- 
cerned, the object in providing for a continuation of the 
lease for an indefinite time after the expiration of the 
primary period, was to allow the lessees to reap the full 
fruits of the investments made by them in developing 
the property. Obviously, if the lease could no longer 
be operated at a profit, there were no fruits for them to 
reap. The lessors should not be required to suffer a 
continuation of the lease after the expiration of the 
primary period merely for speculation purposes on the 
part of the lessees. Since the lease was no longer yield- 
ing a profit to the lessees at the termination of the 
primary period, the object sought to be accomplished by 
the continuation thereof had ceased, and the lease had 
terminated.” However, these cases do not relate to the 
primary term. That the parties so understood the 
meaning of the word “produced” in section 2 as it re- 
lated to the period after the primary term is evidenced 
by subsection (c) of section 3 of the lease. 

That the parties to the lease understood there was a 
difference in meaning between the use of the word pro- 
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duction and to produce in paying quantities is evidenced 
by the use of these expressions in different provisions of 
the lease. As we have already said, courts are not at 
liberty to rewrite the contract made by the parties, nor 
should the courts add language to that used by the par- 
ties and thus change the plain expressed intention of 
the parties as set out in the contract. And, as stated in 
Peetz v. Masek Auto Supply Co., supra: “* * * it is 
the duty of the court to give to words used their ordi- 
nary and popularly accepted meaning in the absence of 
explanation or qualification.” “Cease,” according to 
Webster’s New Twentieth Century Dictionary (2d Ed.), 
page 289, means “to end; to stop; to discontinue” and 
this, we believe, is the ordinary and popularly accepted 
meaning thereof and the one here intended by the par- 
ties. And, as stated in Rogers v. Osborn, supra: ‘The 
word ‘production’ means marketable oil or gas.” 

We think the following language of section 6 of the 
lease, to wit, “if, after discovery of oil, * * * the produc- 
tion thereof should cease from any cause,” has no appli- 
cation when, during the primary term of the lease to 
which it has application, the lessee, in good faith and 
with reasonable diligence, works, or causes to be re- 
worked, a well thereon which is producing marketable 
oil in some quantity, the amount thereof not being con- 
trolling as the word cease means to end, stop, or dis- 
continue. While we have found no case directly in 
point so holding, the cases of Baker v. Huffman, 176 
Kan. 554, 271 P. 2d 276, and Murphy v. Garfield Oil Co., 
98 Okl. 273, 225 P. 676, discuss the question. As stated in 
Murphy v. Garfield Oil Co., supra: “If an oil well or 
gas well drilled, whether oil or gas was in paying quan- 
tities or not—just so oil or gas was obtained—not a dry 
hole—one such well was sufficient to prolong the life of 
the contract for the initiative period and to keep the con- 
tract in force; after the initiative period oil or gas in 
paying quantities were necessary. The first five years 
of the contract is given for the purpose of exploring, and 
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a well with any showing of oil or gas is sufficient con- 
sideration under the terms of this contract for this period, 
but oil or gas in paying quantities must be had to con- 
tinue the contract after this period, and this is reason- 
able.” Therein the court went on to say: “The business 
of exploring for oil and gas and of producing the same 
is uncertain and expensive. One must command large 
capital and take a long time to drill a well in search of 
these elements. There is nothing certain as to where 
they are situated in the earth and there is no way of 
knowing except to send the drill into the earth. After 
all the work and the great expense, the result is more 
often than otherwise a dry hole and the lessee loses his, 
time and money and has no encouragement to continue 
the adventure. Sometimes the result is a small showing 
of oil and gas and the lessee is encouraged to continue 
the adventure, and it is only reasonable and right that 
he should have the full exploring period set out in the 
contract to make successful the adventure.” In Baker 
v. Huffman, supra, the court went on to say: “We find 
nothing in the contract providing for a forfeiture or 
cancellation of the lease for the failure of the lessees 
to produce oil and gas in paying quantities during the 
primary term of the lease. The failure of lessees to pro- 
duce or failure, alone, of production in paying quanti- 
ties during the primary term of the lease did not result 
in a defeasance ipso facto. To hold otherwise would be 
to read into the lease express provisions which did not 
exist, and this we cannot do.” 

Lessee brought in Ella Long No. 1 as a producing 
well on the leased premises on November 12, 1952, at 
a cost of $93,037.51. There was put up in connection 
with this well 4 stock (storage) tanks for marketable 
oil and a heater treater to be used for removing water 
and basic sediment from the fluid pumped from the 
well in case the fluid pumped was not oil of marketable 
(salable) quality. This well came in as a good producer 
and continued to produce quite well until December 
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1954 when the amount of fluid pumped not only declined 
materially in quantity but also in quality to the point 
where it could not be pumped directly into the stock 
tanks but, beginning with December 11, 1954, it had to 
be pumped directly into the heater treater for treatment 
before it was fit for sale. 

With this general decline in the amount of fluid ob- 
tainable from the well the lessee began, and carried out 
for about 2 months, what is referred to as a pumping 
schedule. This consists of pumping the well either 4, 
8, or 16 hours a day over a period of some 2 weeks to 
a month for each thereof, thus allowing time for addi- 
tional fluid to enter the well base to be pumped out. 
This is a generally recognized production practice used 
in the oil industry to increase the flow of a well and 
often results in doing so. However, in this instance it 
did not do so. 

When this method failed the lessee endeavored to 
increase the well’s capacity to produce by reworking it 
with what is referred to in the record as a “sandfrac” 
treatment which is performed with some fluid (in this 
case water and oil). This fluid is flushed down the 
well bore under pressure in order to put new fractures 
in the producing formation and also clean out the old 
fractures which nature had created therein, thus pro- 
viding openings for the oil to flow into the well bore. 
This job was started on February 14, 1955, and com- 
pleted on February 23, 1955, at a cost of $3,551. Pump- 
ing was again started on February 23, 1955, and, by 
March 7, 1955, all of the oil used in the reworking of 
the well had been recovered. 

After all the oil used had been recovered the lessee 
continued to pump the well but no substantial increase in 
the flow was obtained by the work done. 

A “run” is a transfer of crude oil from the stock tanks, 
where it is stored on the leased premises after production, 
to a pipe line. The record shows that in November 1954 
lessee made a run of 343.07 barrels of oil from the stock 
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tanks of Ella Long No. 1 and in October 1955 a run of 
338.32 barrels of oil therefrom. While not large it shows 
that lessee was operating this well during this period 
and securing salable oil therefrom, although most of it 
had to be treated. We have examined all of the evidence 
relating thereto and while there is conflict therein we 
have come to the conclusion that lessee operated the 
well on Ella Long No. 1 during all of the time herein 
material in good faith and with an honest endeavor to 
increase the production therefrom and, as a result, the 
production therefrom never ceased from any cause with- 
in the intent and meaning of section 6, so as to make the 
provisions thereof relating to the payment of rentals 
applicable. In view thereof we find lessors’ contention 
that by lessee’s failure to pay rent on or before Sep- 
tember 11, 1955, they were entitled to have the lease de- 
clared void and canceled to be without merit. 

Earlier in this opinion we mentioned the fact that 
lessee had farmed out to the Sunbeam Oil Company a 
tract of 120 acres of the total it had leased from lessors. 
On July 15, 1955, the Sunbeam Oil Company commenced 
to drill a well thereon and continued to do so until July 
26, 1955, when it had reached a depth of 6,160 feet. It 
then abandoned the operation as a dry hole. 

Assuming, solely for the purpose of discussion, that 
lessee had ceased to produce oil from Ella Long No. 1 
at any time within 60 days prior to July 15, 1955, when 
Sunbeam commenced to drill, would that have extended 
the option to pay rent past September 11, 1955? In this 
respect the lease provides in section 6: ‘“* * * if, after 
discovery of oil, * * * the production thereof should cease 
from any cause, this lease shall not terminate if lessee 
commences additional drilling * * * operations within 
sixty (60) days thereafter, or (if it be within the primary 
term) commences or resumes the payment or tender of 
rentals on or before the rental paying date next ensuing 
after the expiration of three (3) months from date of 
completion and abandonment of said dry hole or holes 
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or the cessation of production.” Since the additional 
drilling was not abandoned as a dry hole until July 26, 
1955, the time to commence or resume the payment of 
rentals extended beyond September 11, 1955, and con- 
sequently lessee could not be in default thereof. 

In addition to the two wells already referred to two 
other dry holes were dug on the leased premises: One, 
referred to as Sunbeam and Stout Ella Long, in July 1953; 
and the other, by Rogers Oil Company and referred to 
as Travis No. 1, in August 1953. Both were dug under 
farm-out arrangements with the lessee. 

Since September 11, 1955, the lessee has brought in 
Ella Long B No. 1 as a producer at a cost of $61,226.17. 
The site therefor was staked out on September 23, 1955; 
it was prepared for drilling on September 26, 1955; the 
well was spudded in on October 7, 1955; and it was 
brought in as a producer on November 1, 1955, and 
seems to have good flow. Lessee, on November 17, 
1955, selected a site for Ella Long No. 2 but has not 
proceeded to spud it in because of this litigation. In 
addition thereto Ella Long No. 1 was restored to better 
production in March 1956. 

The foregoing has nothing to do with the immediate 
question herein involved, that is, whether or not pro- 
duction had ceased, but does bear on the good faith and 
reasonable diligence with which lessee has and is devel- 
oping the leased premises during the primary period of 
the lease. 

Other questions have been raised by the parties but 
in view of what we have said and held herein a discus- 
sion thereof becomes unnecessary. We find the action 
taken by the trial court to be correct and therefore affirm 
its judgment dismissing the petition of lessors. 

AFFIRMED. 
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In RE ESTATE OF LINCOLN CLARENCE APPLEGATE, DECEASED. 
Mary E. Brown, APPELLEE, Vv. EMILY S. APPLEGATE, 
APPELLANT. 

89 N.W. 2d 233 


Filed April 11, 1958. No. 34313. 


1. Wills. The probate of a will is the proof before the county 
court that the instrument offered as the last will and testament 
of a deceased person was signed by the testator as his will 
and witnessed in the manner required by statute, and that the 
testator, at the time of its execution, was of sound mind. 

The construction of a will is generally for the courts 

to determine after the instrument has been admitted to probate. 

Unless it appears from the will itself, without the 

necessity of applying rules of construction, that a purported 

will is completely abortive as a will, it should be admitted to 
probate. 


Ordinarily a probate court is without jurisdiction in 
determining whether or not a will should be admitted to probate 
to consider its legal effect. 


The part of the rule announced in In re Estate of 
Strelow, 117 Neb. 168, 220 N. W. 251, providing that a legatee 
or devisee petitioning for the probate of a will must allege and 
prove that such legatee or devisee, under the law as well as 
under the will, is entitled to the legacy or devise, is disapproved. 

6. Wills: Executors and Administrators. A probate court may 
properly construe a will for the purpose of advising an executor 
or administrator in order to expedite the administration of the 
estate of the testator. It adjudicates nothing other than the 
rights and liabilities of the executor or administrator. 

The power to construe a will in controversies 

between an executor or administrator and one claiming ad- 

versely to the estate, or between claimants under the will, is in 
the district court. 


APPEAL from the district court for Lincoln County: 
JoHn H. Kuns, Jupce. Affirmed. 


Evans & Kelley, for appellant. 
Baskins & Baskins, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 
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CARTER, J. 

This is an appeal from a judgment of the district court 
affirming an order of the county court admitting the 
will of Lincoln Clarence Applegate to probate. The ob- 
jector, Emily S. Applegate, has appealed. 

A petition for the probate of the will of Lincoln Clar- 
ence Applegate was filed in the county court of Lin- 
coln County on November 3, 1956. Objections to the pro- 
bate of the will were filed by Emily S. Applegate on 
November 27, 1956. The will was admitted to probate by 
the county court on April 17, 1957, after notice and hear- 
ing. By stipulation of the parties the case was tried 
on appeal on the pleadings filed in the county court. 

It was stipulated by the parties that the deceased 
died on September 7, 1956, and was a resident of Lin- 
coln County at the time of his death. He was a single 
man at the time of his death, and had never been married. 
It was stipulated, also, that Emily S. Applegate, the ob- 
jector, was the mother of the deceased and his sole 
heir at law. In addition to his mother, deceased left 
surviving him three brothers and four sisters, one of 
whom is the petitioner. Three sisters and one brother | 
were or had been married and had a total of 14 children 
who were, of course, nieces and nephews of the de- 
ceased. The remaining brothers and sister had never 
married. It was further stipulated that deceased left 
surviving more distant relatives than those above enu- 
merated. The real estate owned by the deceased and 
the value of the personal property left by him was like- 
wise stipulated. 

No testimony was taken in the district court. The 
evidence of the two witnesses to the will as given in the 
county court was admitted in evidence by stipulation. 
At the close of the evidence the parties stipulated that the 
purported will of the deceased was properly executed 
according to law, that deceased was mentally competent 
at the time of its execution, and that there was no un- 
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due influence or duress practiced upon the deceased 
at or before the execution of the will. 

It is the contention of the objector that an instrument, 
testamentary in form, which fails to make a valid dis- 
position of property or to name a devisee or legatee 
capable of taking under it, is not entitled to be admitted 
to probate, and that the present will falls within this 
rule. On the other hand, the petitioner contends that 
when the provisions of a will are subject to construc- 
tion, it will be presumed that the testator intended to 
make a valid disposition of his property and that it is 
for the courts, after a will has been admitted to probate, 
to determine questions of construction and legal effect of 
a will, and the validity of particular provisions, bequests, 
and devises. 

The will provided that all of the property of the de- 
ceased was given to Mary E. Brown and Ellen Ruth 
Applegate in trust for the uses and purposes provided 
in the will, with full power and authority to sell the prop- 
erty as soon after the death of the testator as it is prac- 
ticable to do so. The will contained no residuary clause. 
The provisions of the will giving rise to the respective 
‘ contentions of the parties, and the only provisions in the 
will purporting to make a disposition of the property of 
the deceased, provide: 

“Upon the sale and disposition of my property as 
hereinabove directed, I direct that the proceeds there- 
from, together with all monies belonging to my estate, 
be held by my said sisters Mary E. Brown and Ellen 
Ruth Applegate in trust for the use, benefit, comfort and 
maintenance of my nieces and nephews and such others 
of my relatives as may in the discretion of my said sis- 
ters warrant and require financial aid and assistance; 
and I hereby give full power and authority to my said 
sisters to invest all of the monies and proceeds of my 
estate and to expend the interest accumulated from such 
proceeds, investments and funds for the purposes and 
uses as herein set forth. 
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“Tt is my intention that upon my death my entire es- 
tate be reduced to money as promptly and profitably as 
possible and such funds invested by my trustees named 
herein, the income and interest therefrom to be used for 
the benefit of such of my relatives as may require finan- 
cial aid and assistance.” 

The county court has exclusive jurisdiction to probate 
a will. The probate of a will has been defined to be the 
proof before an officer authorized by law that an in- 
strument offered to be proved or recorded is the last will 
and testament of the deceased person whose testamen- 
tary act it is alleged to be. It necessarily includes proof 
that the instrument purporting to be a will has been 
signed by the testator in the presence of at least two 
witnesses, who at his request signed the same as wit- 
nesses, as the statute requires; and that the testator, at 
the time of the execution thereof, was of sound mind. 
Walker v. Ehresman, 79 Neb. 775, 113 N. W. 218; Hig- 
gins v. Vandeveer, 85 Neb. 89, 122 N. W. 843; In re Estate 
of Renter, 148 Neb. 776, 29 N. W. 2d 466. It stands to 
reason, however, that a probate court is not required to 
admit to probate every instrument which may have 
been executed in the ceremonial form required of a 
will. The instrument must purport to be a will. It must 
purport to make a testamentary disposition of some prop- 
erty. It must purport to designate an ascertainable per- 
son or class of persons as beneficiaries. But generally 
speaking, a probate court is without jurisdiction, in 
admitting a will to probate, to construe its legal effect. 
Higgins v. Vandeveer, supra. 

The right to dispose of property by will at death is 
favored by the law; it is a valuable right which will be 
sustained whenever possible. It is the policy of the law 
to uphold devises and bequests and, if possible, to en- 
force them consistently with rules of law. A will should 
not be invalidated except for compelling reasons. Pro- 
visions of a will repugnant to law or against public 
policy are void, and provisions which are impossible of 
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fulfillment are inoperative. But the valid portions of 
a will are to be carried out in accordance with the in- 
tentions of the testator as gleaned from the four corners 
of the will, even though it results in a partial intestacy 
of the deceased’s estate. 

The construction of a will is generally a matter for the 
courts to determine after the instrument has been ad- 
mitted to probate. Unless it appears from the will itself, 
without the necessity of applying rules of construction, 
that a purported will is completely abortive, it should 
be admitted to probate. The probate court, however, has 
no power to determine questions relating to the construc- 
tion or interpretation and legal effect of a will, or to the 
validity and effect of particular provisions, bequests, and 
devises, as between interested parties, although it has 
a limited power to do so for the purpose of advising an 
executor or administrator in order to expedite the ad- 
ministration of the estate. But the power of the county 
court to construe a will, incidental to its administration 
in that court, is not binding in controversies between an 
executor or administrator and one claiming adversely 
to the estate, or between adverse claimants under the 
will. These rules were made clear in the recent case 
of Lutcavish v. Eaton, ante p. 268, 89 N. W. 2d 44. 

The objector relies upon the case of In re Estate of 
Strelow, 117 Neb. 168, 220 N. W. 251, wherein it is said: 
“Hence, a legatee or devisee who seeks probate of a 
claimed will carries the burden of alleging and proving, 
not only that the testator was possessed of authority and 
capacity to make the will, but also that the instrument 
is in legal form, and that he as such legatee or devisee, 
under the law as well as under the will, is entitled to the 
legacy or devise.” We disapprove that part of the fore- 
going statement which requires that a devisee or lega- 
tee must allege and prove, in order to obtain the admis- 
sion of a will to probate, “that he as such legatee or de- 
visee, under the law as well as under the will, is en- 
titled to the legacy or devise.” This, for the reason that 
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it has the effect of requiring a construction of the will, 
the jurisdiction for the determination of which is in the 
district court insofar as the rights of the legatee or de- 
visee are concerned. A further reason is that the con- 
struction of a will, whether by the district court or the 
limited purposes for which a probate court may con- 
strue it, is for disposition after the admission of the will 
to probate. It is noteworthy, we think, that in the four 
cases in which this rule in the Strelow case is cited, the 
portion which we now disapprove was not included, and 
by inference disapproved. See, In re Estate of Slat- 
tery, 125 Neb. 194, 249 N. W. 597; In re Estate of Wotke, 
133 Neb. 739, 277 N. W. 45; In re Estate of Witte, 145 
Neb. 295, 16 N. W. 2d 203; In re Estate of Lodge, 123 
Neb. 531, 243 N. W. 781. 

An examination of the provisions of the will, which we 
have heretofore quoted, presents questions of construc- 
tion and interpretation, and questions as to validity of 
particular provisions, bequests, and devises, particularly 
as they bear upon the trust purported to have been cre- 
ated by the will. It is contended that the purported 
trust is void because the beneficiaries thereof are of an 
undeterminable class because of the inclusion of the 
term “relatives.” It is urged that the provisions violate 
the rule against perpetuities. It is also urged that the 
trust is invalid because of a failure of the testator to 
dispose of the remainder of the trust property after the 
termination of the uses and purposes of the trust. These 
are matters for determination after the will has been 
admitted to probate, even if it appears that it may be 
subsequently adjudicated that the purported will fails 
to validly dispose of any property of the estate of the 
deceased. They are matters which the county court 
could not properly consider in determining whether or 
not the will should be admitted to probate. Neither the 
district court, nor this court, has any greater authority 
on appeal than the court of original jurisdiction in deal- 
ing with the admissibility of the will for probate. The 
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will is not one from which it can be determined upon its 
face, without applying rules of construction, that it fails 
to make a valid disposition of the property of the de- 
ceased, or a part thereof. The will was, therefore, 
properly admitted to probate. 

The district court having arrived at the same conclu- 
sion, the order of the district court admitting the will to 
probate is affirmed. 

AFFIRMED. 

Smmmons, C. J., dissenting. 

I dissent insofar as this case rests upon and involves 
Lutcavish v. Eaton, ante p. 268, 89 N. W. 2d 44, and 
for the reasons given in my dissent there. 


WILLIAM NIKLAUS, APPELLEE, v. PHOENIX INDEMNITY 
Company oF NEw YorRK, APPELLANT, JOHN M. PRIEST, 
INTERVENER-APPELLANT. 

89 N. W. 2d 258 
Filed April 11, 1958. No. 34328. 


1. Principal and Surety. Suretyship is a contractual relation re- 
sulting from an agreement whereby one person, the surety, 
engages to be answerable for the debt, default, or miscarriage 
of another, the principal. 


2. The surety’s obligation is not an original and direct 
one for the performance of his own act, but is accessory or 
collateral to the obligation contracted by the principal. 

3. The liability of the surety for the debt of the holder 


of the obligation is no greater and no less than that of the 
principal. 

4. Judgments. A party should not be vexed more than once for 
the same cause of action, and the doctrine of res judicata ordi- 
narily includes not only the things which were determined in 
the former action but also any other matter properly involved 
which might have been raised and determined therein. 

It is a fundamental principle of jurisprudence that 
material facts or questions which were in issue in a former 
action, and were there admitted or judicially determined, are 
conclusively settled by a judgment rendered therein, and that 
such facts or questions become res judicata and may not again 
be litigated in a subsequent action. 
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The conclusiveness of a judicial determination is not 
affected by the kind of proceeding or form of action in which it 
was made or by a difference in form or object of the litigation 
in which the adjudication was made and that in which res 
judicata is pleaded. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JuDGE. Reversed and remanded with 
directions. 


Cline, Williams, Wright & Johnson and Richard N. 
Thompson, for appellant. 


John M. Priest, pro se. 
J. A. Hayward, for appellee. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
CHAPPELL, and BostaucH, JJ. 


MEssMokrE, J. 

This is an action brought in the district court for 
Lancaster County by William Niklaus, plaintiff, against 
the Phoenix Indemnity Company of New York, defend- 
ant. John M. Priest filed a petition in intervention in 
the action. The purpose of the action was to recover 
on an appeal bond given in an action in forcible entry 
and detainer, required on appeal of such action by sec- 
tion 27-1416, R. R. S. 1943. Trial by jury was waived 
and trial had to the court. Judgment was rendered in 
favor of the plaintiff in the sum of $887.70, together with 
interest in the sum of $205.78. Defendant and inter- 
vener filed separate motions for new trial, both of which 
motions were overruled. Defendant and intervener ap- 
peal from the order of the court overruling their mo- 
tions for new trial. 

For convenience we will refer to the parties as desig- 
nated in the district court. 

The plaintiff’s amended petition alleged that the plain- 
tiff owned the entire premises of 3145 Holdrege Street 
in Lincoln, Nebraska, the same being improved and con- 
sisting of a building with two apartments referred to 
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as the upper and lower apartments; that on or about 
November 1, 1944, John M. Priest and Mabel V. Priest 
went into possession of the upper apartment of said 
premises for which they were to pay an initial rental of 
$35 a month which was increased to $40 a month and 
later to $45 a month; that under this arrangement all 
rents were paid by the Priests to December 1, 1948; that 
from this date on, the occupancy of the premises by the 
Priests was unlawful; and that on March 24, 1953, a 
judgment of restitution of the premises was issued for 
the benefit of the plaintiff and for eviction of the Priests. 
The amended petition further alleged that the defendant 
was indebted to the plaintiff on its bond for the rea- 
sonable rental of the upper apartment of the premises 
above described. It was further alleged that no part of 
the rental had been paid. Plaintiff prayed judgment 
against the defendant in the sum of $5,351.72, together 
with interest thereon at the rate of 6 percent per annum 
from July 1, 1954, and for costs of the action. 

The amended petition also contained certain allega- 
tions pleading the same subject matter that was pleaded 
by the plaintiff herein as defendant cross-petitioner in 
a former action which was a foreclosure of a mortgage 
action. For the most part, such allegations were stricken 
from the amended petition in this action upon motion of 
the defendant. 

The defendant’s answer admitted that on or about 
April 1, 1953, a bond was issued by its agent which was 
approved and filed in the justice court on April 2, 1953, 
in a proceeding entitled William Niklaus, plaintiff, v. 
John M. Priest and Mabel V. Priest, defendants; and 
that final judgment was entered in said proceeding by the 
district court in favor of the plaintiff and against said 
defendants, and the plaintiff was placed in possession 
of said premises on March 26, 1954. The answer spe- 
cifically denied each and every allegation contained in 
the plaintiff’s amended petition not expressly admitted. 
The defendant further alleged in its answer that any 
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obligation of the defendant by reason of the undertaking 
theretofore referred to was an obligation as surety only 
for John M. Priest; that by reason of litigation in the 
district court it was adjudicated that John M. Priest 
was not indebted to plaintiff William Niklaus for rental 
of the premises described in his petition during the peri- 
od covered by defendant’s undertaking; and that by rea- 
son of such adjudication plaintiff could not recover from 
the defendant in this proceeding. The prayer was for 
dismissal of the plaintiff’s petition and for recovery of 
costs expended. 

John M. Priest filed a petition in intervention deny- 
ing generally the allegations contained in the plaintiff's 
amended petition, and alleging that all matters or claims 
pleaded in the plaintiff's amended petition had been 
previously adjudicated in a former action titled T. R. P. 
Stocker et al. v. William Niklaus et al., and that the 
present action and the former action were between the 
same parties or those in privity with one of the defend- 
ants and the intervener. The petition in intervention 
further alleged that paragraph 7 set out in the answer 
and cross-petition of William Niklaus in the case of T. 
R. P. Stocker et al. v. William Niklaus et al., alleged as 
follows: That T. R. P. Stocker, John M. Priest, and 
Mabel V. Priest were indebted to William Niklaus in the 
sum of $2,168.25 for the use and occupation of the said 
premises from January 1, 1952, to March 27, 1954, no 
part of which sum had been paid; and further alleged 
that paragraph XI as set out in the petition of William 
Niklaus in this action reads as follows: That the de- 
fendant was indebted to the plaintiff on its bond for 
the reasonable rental of the upper apartment of the 
premises above described from December 1, 1948, to 
March 27, 1954, plus interest on the above payments 
calculated to July 1, 1954, in the total sum of $5,351.72, 
and no part of said sum had been paid. It was further 
alleged that said former action was one in which William 
Niklaus, defendant therein, by way of answer and cross- 
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petition, raised all material allegations and issues found 
in the present action; and that a decree was entered on 
May 13, 1954, in the former action and William Niklaus 
paid all claims as well as all costs as required by the 
decree which was accepted as final. The petition in in- 
tervention further pleaded estoppel on the part of the 
plaintiff to relitigate the same subject matter as was 
determined in the former action, and prayed that this 
action be dismissed and intervener recover his costs 
expended. 

The plaintiff testified that he was the owner of the 
property at 3145 Holdrege Street. At this point ob- 
jection was interposed by the intervener to any testi- 
mony by this witness on the grounds of res judicata and 
that all issues raised in the present case had been pre- 
viously adjudicated in a former action, Stocker et al. 
v. William Niklaus et al. (The identity of this action 
will be further covered later in the opinion.) The de- 
fendant joined in the objection. The objection was 
overruled. The plaintiff proceeded to testify that he 
had owned the property since 1924. He described the 
improvements and the size of the apartments, and tes- 
tified that the property consisted of an upper and lower 
apartment; and that during the period between April 1, 
1953, and April 1, 1954, the reasonable rental value of 
the upper apartment was $75 a month, or in excess of 
that amount, with the renter paying the utilities. On 
cross-examination he testified that John M. Priest paid 
no rent; that there was an agreement in the 1940’s that 
the rent would be $45 a month, which agreement was 
canceled January 1, 1952; and that he recovered posses- 
sion of the upper apartment of the premises on March 
26, 1954, and rented it immediately for $75 a month with 
the renter paying the utilities. There was further testi- 
mony on behalf of the plaintiff and the defendant as to 
the reasonable rental value of the upper apartment of 
the premises. 

At the conclusion of the plaintiff’s testimony the in- 
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tervener moved to strike all of the plaintiff’s testimony 
on the grounds of res judicata. This motion was 
overruled. 

The record discloses that a mortgage foreclosure ac- 
tion was brought in the district court for Lancaster 
County titled: “T. R. P. Stocker, et al., Plaintiff, v. Wil- 
liam Niklaus, Mary Niklaus, John M. Priest, Mabel V. 
Priest, and Lincoln Sheet Metal & Roofing Company, 
et al., Defendants. Docket 181, Page 287.” The plaintiffs 
in the above-mentioned action sought to foreclose a 
mortgage which they held upon the premises involved 
in the instant case. The plaintiff in the present action 
filed an “Amended supplemental and cross-petition” in 
the foreclosure case. In paragraph VII of the second 
cause of action contained in said cross-petition, he al- 
leged: “T. R. P. Stocker, John M. Priest and Mabel V. 
Priest are indebted to William Niklaus in the sum of 
$2,168.25 for the use and occupation of said premises 
(the premises here involved) above described from Jan- 
uary 1, 1952, to March 27, 1954. No part of said sum 
has been paid.” 

In paragraph X of that pleading the plaintiff here and 
defendant in the foreclosure action, prayed judgment 
against “T. R. P. Stocker John M. Priest and Mabel B. 
(sic) Priest and each of them in the sum of $3,878.25, 
together with interest thereon at the legal rate from 
April 1, 1954, and costs.” 

Also in paragraph X of the “amended supplemental 
and cross-petition” the plaintiff here and defendant in 
the foreclosure action alleged: “The said William Nik- 
laus waives the tortious conduct of the said T. R. P. 
Stocker, John M. Priest and Mabel V. Priest and sues 
herein upon contract implied by law to recover the 
amount of the items above set forth.” (The items set 
forth were in substance $1,000 damages for destruction 
of property, interference with the relationship with the 
tenants of the lower apartment causing loss to William 
Niklaus, money loaned by William Niklaus to John M. 


444 NEBRASKA REPORTS [Vou. 166 


Niklaus v. Phoenix Indemnity Co. 


Priest, and other charges against John M. Priest, Mabel 
V. Priest, and T. R. P. Stocker which we deem unneces- 
sary to otherwise summarize for the purpose of this 
appeal.) 

John M. Priest and Mabel V. Priest answered the 
“amended supplemental and cross-petition” as follows: 
“By way of further answer the defendants Johm (sic) 
Priest and Mabel Priest, separately, and each in their 
own right, deny generally each and every allegation con- 
tained in the alleged purported answer and cross peti- 
tion contained, filed herein by the defendant William 
Niklaus.” 

On April 13, 1954, Judge Lyle E. Jackson, presiding 
in the district court for Lancaster County, entered a 
decree in the case titled “T. R. P. Stocker, and Pansy 
L. Stocker, Plaintiffs, v. William Niklaus, Mary Niklaus, 
Lincoln Sheet Metal and Roofing Company, a corporation, 
Harry R. McNurlin, Hazel McNurlin, John Priest and 
Mabel V. Priest, Defendants.” Harry R. McNurlin and 
Hazel McNurlin, who were tenants of William Niklaus, 
failed to appear, plead, or demur. Default against them 
was taken. Defendants William Niklaus, Mary Niklaus, 
Lincoln Sheet Metal and Roofing Company, a corpora- 
tion, John Priest, and Mabel V. Priest appeared, filed 
answers and other pleadings. Plaintiffs appeared in per- 
son and by T. R. P. Stocker as attorney for plaintiffs. 
Defendant William Niklaus appeared in person and by 
his attorney, Herbert Baird. Mary Niklaus appeared 
by her attorney, Herbert Baird. John M. Priest ap- 
peared in person, and Mabel Priest appeared by her at- 
torney T. R. P. Stocker. Trial was had, evidence ad- 
duced, and the cause argued and submitted. The de- 
cree then disclosed that on May 13, 1954, briefs having 
been furnished the court, the court found generally for 
the plaintiffs and against all of the defendants. The court 
found the amounts due under the mortgage and that the 
mortgage was a first lien on the premises herein in- 
volved; and fixed the total amount of indebtedness 
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owing from William Niklaus to the plaintiffs Stocker, 
and the amount owing the Lincoln Sheet Metal and Roof- 
ing Company, a corporation, declaring this amount to be 
a second lien on the premises owned by William Nik- 
laus. With respect to the defendants Priest, the court 
found that they were not then in possession of any part 
of the premises and claimed no interest therein. All costs 
were taxed to the defendants William Niklaus and Mary 
Niklaus. 

At the conclusion of the instant case, the court per- 
mitted the intervener to file his petition in intervention. 
The court then entered judgment as heretofore set forth. 

The bond sued on in this action was an appeal bond 
given in an action of forcible entry and detainer and 
required in such appeals by section 27-1416, R. R. S. 
1943, which is to the effect that the party appealing 
shall give an appeal bond with two or more sureties and 
in case of appeal by the defendant, that he will satisfy the 
final judgment and costs, and will pay a reasonable 
rent for the premises during the time he shall unlawfully 
withhold the same. 

Suretyship is a contractual relation resulting from 
an agreement whereby one person, the surety, engages 
to be answerable for the debt, default, or miscarriage of 
another, the principal. The surety’s obligation is not 
an original and direct one for the performance of his 
own act, but is accessory or collateral to the obligation 
contracted by the principal. It is of the essence of the 
surety’s contract that there be a valid obligation. 50 
Am. Jur., Suretyship, § 2, p. 903. 

In Kroncke v. Madsen, 56 Neb. 609, 77 N. W. 202, the 
court said: ‘The liability of the surety for the debt 
to the holder of the obligation is no greater and no less 
than that of the principal. (Wilson v. Campbell, 1 
Scam. [TIll.] 493; Berg v. Radcliff, 6 Johns. Ch. [N. Y.] 
307.)” 

The defendant asserts that if the principal in whose 
behalf the appeal bond was given had a valid defense to 


446 NEBRASKA REPORTS [Vou. 166 
Niklaus v. Phoenix Indemnity Co. 


the plaintiffs claim for nonpayment of rent from the 
date the appeal bond was written until the premises 
were restored to the plaintiff, the defendant, under such 
circumstances, would not be liable on the bond. There- 
fore, under the principles of res judicata announced by 
this court in its decisions, the plaintiff is barred from 
recovering the reasonable rental value of the premises 
occupied by John M. Priest, the principal on the bond, 
during the period in question, by reason of a prior ad- 
judication between the plaintiff and the intervener in 
this action and principal on the bond, John M. Priest. 
That the defense of res judicata is available to the 
defendant in the instant case, the defendant cites Shep- 
ard v. City of Friend, 141 Neb. 866, 5 N. W. 2d 108. In 
the cited case, in a former action the plaintiffs had 
sought injunctive relief to prevent the city from con- 
tinuing to cause alleged damages to the plaintiffs’ prop- 
erty. Such injunctive relief was denied. In the second 
action the plaintiffs sued the city for causing damage 
to their property. In applying the doctrine of res judi- 
cata, this court said: “The defense of res adjudicata be- 
comes available when a question of fact has been put 
directly in issue in an action between the same parties 
or their privies and an adjudication had thereon. Wilch 
v. Phelps, 16 Neb. 515, 20 N. W. 840; Morgan v. Mitchell, 
52 Neb. 667, 72 N. W. 1055; Wittenberg v. Mollyneaux, 
60 Neb. 583, 83 N. W. 842; State v. Savage, 64 Neb. 684, 
702, 90 N. W. 898, 91 N. W. 557.” The court further 
said: “Examination discloses without question that in 
the case at bar the same facts are pleaded as ground for 
relief as were pleaded in the former action. * * * The 
only differences between the two actions is that in the 
former injunctive relief was sought by reason of damage, 
whereas in the latter recovery of a money judgment for 
damages was sought; the former was an action in equity 
and the latter in law.” The court then went on to say: 
“The fact that the plaintiffs did not seek to recover dam- 
ages in the former action is not a matter to be considered 
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of consequence here. The rule is that a party should 
not be vexed more than once for the same cause of 
action, and the doctrine of res adjudicata includes not 
only the things which were determined in the former 
suit, but also any other matter properly involved which 
might have been raised and determined therein. State 
v. Broatch, 68 Neb. 687, 94 N. W. 1016; Triska v. Miller, 
86 Neb. 503, 125 N. W. 1070; State v. Newman Grove 
State Bank, 128 Neb. 422, 259 N. W. 170; Blum v. Truel- 
sen, 139 Neb. 282, 297 N. W. 136. The fact that the 
former action was in equity and this one is in law can 
make no difference. In Triska v. Miller, supra, the 
court said: ‘In the instant case the proceedings and 
judgments in the foreclosure suit, in the action in equity 
and in the ejectment action, are pleaded in bar to the 
plaintiffs’ petition. The court heard evidence upon the 
merits, as well as upon the pleas in bar. The finding is 
general in favor of the defendants, so that the record 
does not disclose whether the decree is based on the 
merits or upon the judgments referred to, but if the evi- 
dence sustains any defense pleaded the decree should be 
affirmed.’ In the light of the question before the court 
this language was tantamount to a holding that, if there 
was a finding of fact in either the foreclosure action, the 
equity action, or the action at law on the same issues of 
fact as were presented in the action then before the court, 
such finding would be res adjudicata. See, also, Wil- 
liamsburg Savings Bank v. Town of Solon, 136 N. Y. 
465, 32 N. E. 1058.” 

In the instant case the defendant asserts that the 
facts relied upon by the plaintiff are identical to those 
which he interposed as a defense and cross-claim in the 
foreclosure action heretofore set out. The basis of the 
plea of res judicata is: The answer and cross-petition 
of the defendant Niklaus in the former action alleged 
that: “T. R. P. Stocker, John M. Priest and Mabel V. 
Priest are indebted to William Niklaus in the sum of 
$2,168.25 for the use and occupation of said premises 
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above described from January 1, 1952, to March 27, 1954. 
No part of said sum has been paid.” The prayer of this 
cause of action in the former case stated: “WHERE- 
FORE William Niklaus prays judgment against T. R. P. 
Stocker John M. Priest and Mabel B. (V.) Priest and 
each of them in the sum of $3,878.25 together with in- 
terest thereon * * *.” (Emphasis supplied.) Included 
in the item of $3,878.25 prayed for is the claim for rent 
which constitutes the basis of the action presently be- 
fore the court. This was put in issue by the pleadings 
filed in the former case. There was an identity of 
causes of action established by the pleadings and evi- 
dence adduced in the present case. In disposing of the 
former litigation, the court found that “the court being 
fully advised in the premises, finds generally for the 
plaintiffs and against all of the defendants; * * *.” 
This constitutes a final determination of the issues raised 
by the defendant Niklaus in the former litigation and 
may properly be pleaded as res judicata in the present 
action. 

Althcugh the foreclosure action was of an equitable 
nature and the present case is one at law, the above- 
cited case holds that this does not vitiate the defense of 
res judicata. For other cases relating to the doctrine of 
res judicata see, also, Wheeler v. Brady, 126 Neb. 297, 
253 N. W. 338; Glissmann v. Bauermeister, 149 Neb. 131, 
30 N. W. 2d 649; Burnett v. Central Nebraska Public 
Power & Irr. Dist., 147 Neb. 458, 23 N. W. 2d 661; Dutch 
v. Welpton, 121 Neb. 480, 237 N. W. 579; In re Estate of 
Gifford, 133 Neb. 331, 275 N. W. 273; Wightman v. City 
of Wayne, 144 Neb. 871, 15 N. W. 2d 78; Wightman v. 
City of Wayne, 148 Neb. 700, 28 N. W. 2d 575; Morrell 
v. Towle, 141 Neb. 370, 3 N. W. 2d 655. 

In the annotation, 83 A. L. R. 648, it is pointed out: 
“Based on the rule that what has been once adjudicated 
cannot be the subject of a later independent action or 
claim, it is established that an unavailing defense, legal 
or equitable, if within the jurisdiction of the court, in 
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one suit cannot be made the basis of a plea for affirmative 
relief, either by separate action or by a counterclaim in 
a subsequent suit, the prior decision in favor of the first 
plaintiff being conclusive.” Cases are cited from several 
jurisdictions of this country. 

In Anderson v. Anderson, 155 Neb. 1, 50 N. W. 2d 224, 
the court held: ‘All matters in issue in a former action 
and judicially determined are conclusively put at rest 
by a judgment therein and may not again be litigated 
in a subsequent action.” The court went on to say: “It 
has often been said and has recently been repeated by 
this court in Baum v. McBride, 152 Neb. 152, 40 N. W. 
2d 649, that: ‘It is a fundamental principle of juris- 
prudence that material facts or questions which were 
in issue in a former action, and were there admitted or 
judicially determined, are conclusively settled by a 
judgment rendered therein, and that such facts or ques- 
tions become res judicata and may not again be litigated 
in a subsequent action.’ See, also, Nelson v. Nelson, 152 
Neb. 741, 42 N. W. 2d 654; Callahan v. Prewitt, 143 Neb. 
793, 13 N. W. 2d 660; Shepard v. City of Friend, 141 Neb. 
866, 5 N. W. 2d 108.” See, also, Slater v. Skirving, 51 
Neb. 108, 70 N. W. 493, 66 Am. S. R. 444, 

An examination of ‘the decree in the case of T. R. P. 
Stocker and Pansy L. Stocker, plaintiffs, v. William Nik- 
laus, Mary Niklaus, Lincoln Sheet Metal and Roofing 
Company, a corporation, Harry R. McNurlin, Hazel Mc- 
Nurlin, John Priest, and Mabel V. Priest, defendants, in 
the district court for Lancaster County shows that the 
court in that case found generally for the plaintiffs and 
against all of the defendants and that the allegations of 
the plaintiffs’ petition were true. The costs were taxed 
against the defendant William Niklaus in that case. 

As stated in City of Wayne v. Adams, 156 Neb. 297, 
56 N. W. 2d 117: “The conclusiveness of a judicial de- 
termination is not affected by the kind of proceeding or 
‘form of action iri which it was made or by a difference in 
form or object of the litigation in ‘which the adjudication 
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was made and that in which res judicata is pleaded.” 
See, also, 50 C. J.S., Judgments, § 691, p. 150. 

In Webber v. City of Scottsbluff, 155 Neb. 60, 50 N. W. 
2d 541, this court said: “The rule is well settled that 
a judgment on the merits in the trial of a civil action 
constitutes an effective bar and estoppel in a subsequent 
action upon the same claim or demand, not only as to 
every matter offered and received to sustain or defeat the 
claim or demand, but also as to any other admissible 
matter which might have been offered for such purpose.” 
See, also, Lowe v. Prospect Hill Cemetery Assn., 75 Neb. 
85, 106 N. W. 429. 

We conclude, in the light of the pleadings and the 
authorities heretofore cited, that the trial court com- 
mitted prejudicial error by failing to find that the doc- 
trine of res judicata applied to the instant case. 

The judgment of the trial court is reversed and the 
cause remanded with directions to enter judgment in 
favor of the defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 

YEAGER and WENKE, JJ., participating on briefs. 


ALEX REIZENSTEIN, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
89 N. W. 2d 265 
Filed April 18, 1958. No. 34302. 


SUPPLEMENTAL OPINION 


Error to the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. On motion for rehearing. 
See 165 Neb. 865, 87 N. W. 2d 560, for original opinion. 
Former opinion modified. Motion for rehearing over- 
ruled. 


LaVerne H. Hansen, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Cecil S. Bru- 
baker, for defendant in error. 
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Heard before Srmmons, C. J., CARTER, MESSMOoRE, 
CHAPPELL, WENKE, and BosLaucu, JJ. 


MEssmoreE, J. 

The record in this case has been re-examined par- 
ticularly with reference to the motion for rehearing 
filed. From this re-examination no basis has been found 
to justify a departure from the determination made by 
the original opinion. 165 Neb. 865, 87 N. W. 2d 560. 

Inadvertence however does appear in the opinion 
and misunderstanding may flow from it. In this light 
the last full paragraph on page 870 of the Nebraska 
Report in which the opinion is reported is withdrawn 
and the following is substituted therefor: The defend- 
ant offered in evidence the shorthand notes of a state- 
ment made by the defendant. The statement was not 
received in evidence but it is in the bill of exceptions 
and was made available to the defendant before the 
trial was concluded. There will be reference to this 
statement later herein. 

Also the last full paragraph on page 872 of the Ne- 
braska Report and the one following are withdrawn and 
the following two paragraphs are substituted therefor: 
If any abuse of discretion was involved the defendant 
was afforded the opportunity to demonstrate it. He 
called the reporter who took the statement and by in- 
quiry from him attempted to get the shorthand notes 
containing the statement into evidence. Objection was 
made and sustained. The notes were identified as ex- 
hibit No. 52. The court ordered the preparation and 
production of a transcript of the notes as a substitute 
for the notes. This transcript appears in the bill of ex- 
ceptions and is identified as exhibit No. 52. Thus on 
the record presented for review the attorney for the 
defendant had available for examination the contents 
of the statement before the conclusion of the trial. 

In the light of the fact that the trial court made 
available to the attorney for the defendant the contents of 


452 NEBRASKA REPORTS [Vor. 166 
Edgar v. Omaha Public Power Dist. 


the statement and an opportunity, before the trial was 
over, to examine it and to ascertain whether or not his 
client had been prejudiced by the refusal to produce 
the statement when requested and to call attention to 
the particular prejudice, if any in fact existed, but in 
these respects he failed to act, it does not appear that 
he is on this review entitled to assert successfully that 
the trial court abused its discretion in this area. 
The motion for rehearing is denied. 
FORMER OPINION MODIFIED. 
MotTIoN FOR REHEARING OVERRULED. 
Yeacer, J., participating on briefs. 


r 


RoGER EDGAR, APPELLANT, v. OMAHA PUBLIC POWER 


DISTRICT, A CORPORATION, APPELLEE. 
89 N. W. 2d 238 


Filed April 18, 1958. No. 34306. 


1. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must, for the purpose of decision thereon, 
be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against 
whom the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor, and to have the 
benefit of every inference that can reasonably be deduced from 
the evidence. 

..2. Appeal and Error. An appeal from an order of the district 
eourt granting a motion for a judgment notwithstanding the 
verdict requires this court to consider the entire record and to 
determine whether it does or does not justify the action of 
the trial court. 

8. Trial. Where the facts adduced to sustain an issue are such 
‘that reasonable minds can draw but one conclusion therefrom, 
it is the duty of the court to decide the question, as a matter 
of law, rather than submit it to a jury for determination. 

4. Witnesses: Evidence. As a general rule, a party calling a 

‘witness vouches for his credibility and is ordinarily bound by 
any evidence he gives which is not contradicted or shown to be 
unreliable by evidence which would justify the trier of facts 

r in arriving at a different conclusion. 

5. False Imprisonment. One who merely states to an officer what 
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he knows of a supposed offense or gives information to an officer 
tending to show that a crime has been committed, without 
making any charge or requesting an arrest, does not thereby 
make himself liable for false arrest and imprisonment. 
Accompanying an officer to identify one suspected of 
an offense or to identify property involved therein is no more 
than the giving of information in assistance of the officer, and 
unless accompanied by acts of affirmative direction, persuasion, 
or request for or voluntary participation in an arrest and im- 
prisonment of the suspected offender by the officer, his informer 
is not liable for false arrest and imprisonment. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JuDGE. Affirmed. 


Gaines, Spittler & Moore, for appellant. 


Fraser, Crofoot, Wenstrand, Stryker & Marshall, for 
appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


CHAPPELL, J. 

Plaintiff, Roger Edgar, brought this action against 
defendant, Omaha Public Power District, seeking to 
recover damages for alleged false arrest and imprison- 
ment. As far as important here, defendant’s answer 
was a general denial. Upon trial to a jury, defendant’s 
motions for directed verdict, made at conclusion of 
plaintiff’s evidence and renewed at conclusion of all the 
evidence, were overruled. Thereupon, the jury re- 
turned a verdict in favor of plaintiff and against defend- 
ant, and judgment was rendered thereon. Defendant 
then filed a motion for judgment notwithstanding the 
verdict or in the alternative for a new trial. After a 
hearing, the trial court sustained defendant’s motion 
for judgment notwithstanding the verdict, and vacated 
and set aside the verdict and judgment theretofore ren- 
dered. Therefrom plaintiff appealed, assigning that the 
trial court erred in sustaining defendant’s motion and 
rendering judgment for defendant, which was allegedly 
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not sustained by the evidence but was contrary thereto 
and contrary to law. We conclude that the assignment 
has no merit. In that connection, since defendant’s 
cross-appeal relating to the alleged erroneous overrul- 
ing of its motion for new trial became pertinent only 
if plaintiff’s assignment of error was sustained, it falls 
of its own weight by affirmance of the judgment of the 
trial court, and requires no further discussion. 

The only question requiring decision on the merits is 
whether or not the trial court erred in concluding that 
the evidence was insufficient to sustain a verdict and 
judgment in favor of plaintiff. The procedure for de- 
termination of that question has been well established. 

In that connection, this court has held that: “A motion 
for directed verdict or for judgment notwithstanding 
the verdict must, for the purpose of decision thereon, be 
treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is 
entitled to have every controverted fact resolved in 
his favor, and to have the benefit of every inference 
that can reasonably be deduced from the evidence.” 
Crane v. Whitcomb, 160 Neb. 527, 70 N. W. 2d 496. 

As held in Wagoun v. Chicago, B. & Q. R. R., 155 
Neb. 132, 50 N. W. 2d 810: “An appeal from an order 
of the district court granting a motion for a judgment 
notwithstanding the verdict requires this court to con- 
sider the entire record and to determine whether it 
does or does not justify the action of the trial court.” 

As said in Fairmont Creamery Co. v. Thompson, 139 
Neb. 677, 298 N. W. 551: “A mere scintilla of evidence 
is not enough to require the submission of an issue to 
the jury. The rule is well stated in Farr Co. v. Union 
P. R. Co., 106 Fed. (2d). 437, as follows: ‘The rule is that 
in every case, before the evidence is left to the jury, 
there is a preliminary question for the judge, not 
whether there is literally no evidence, but whether 
there is any upon which a jury can properly proceed 
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to find a verdict for the party producing it, upon whom 
the burden of proof is imposed.’” See, also, Armer 
v. Omaha & C. B. St. Ry. Co., 153 Neb. 352, 44 N. W. 2d 
640. 

In Kohl v. Unkel, 163 Neb. 257, 79 N. W. 2d 405, this 
court held: “Where the facts adduced to sustain an 
issue are such that reasonable minds can draw but one 
conclusion therefrom, it is the duty of the court to de- 
cide the question, as a matter of law, rather than sub- 
mit it to a jury for determination.” 

Also, in Leach v. Treber, 164 Neb. 419, 82 N. W. 2d 
544, we held: “If, from undisputed evidence, different 
minds may not reasonably reach different conclusions 
or draw different inferences, the trial court should render 
judgment consistent with the facts. 

“As a general rule, a party calling a witness vouches 
for his credibility and is ordinarily bound by any evi- 
dence he gives which is not contradicted or shown to be 
unreliable by evidence which would justify the trier 
of facts in arriving at a different conclusion.” See, 
also, Davis v. Dennert, 162 Neb. 65, 75 N. W. 2d 112. 

In addition, this court and many others have estab- 
lished the fundamental evidentiary basis of liability for 
false arrest and imprisonment. For example, in Baker 
v. Coon, 102 Neb. 243, 166 N. W. 555, this court held: 
“One who merely states to an officer what he knows 
of a supposed offense, without making any charge or 
requesting an arrest, does not thereby make himself 
liable for false imprisonment.” 

In Jonson v. Heller, 142 Neb. 380, 6 N. W. 2d 359, 
plaintiff Jonson, who was an employee of defendant, 
S. N. Wolbach Sons, Inc., sought damages from said 
corporation and one Samuel G. Heller, in charge thereof, 
for false imprisonment. In that opinion, reversing a 
judgment in favor of plaintiff and dismissing the cause, 
it was said: “A gladstone bag was stolen from the 
store, which fact was reported to Heller, who in turn 
reported it to the chief of police, and a request was 


456 NEBRASKA REPORTS [Vou. 166 
Edgar v. Omaha Public Power Dist. 


made upon the chief of police that he make an investi- 
gation. Pursuant to this request the chief of police 
sent an officer or officers to the store. The officer or 
officers did not know the plaintiff so, on request, de- 
fendant Heller described him. Thereupon and after 
plaintiff left the store, an officer requested plaintiff to 
accompany him to the police station. Plaintiff did 
accompany him to the police station where he remained 
for questioning for some period of time when he was 
allowed to leave. 

“There is no direct evidence whatever, nor is there 
any evidence from which a reasonable inference could 
be drawn, that Heller or any one on his behalf or on 
behalf of the defendant corporation accused plaintiff 
of the taking of the bag, or requested or suggested his 
detention, or in any wise directed, counseled or advised 
the chief of police or any police officer in the investi- 
gation which had been requested. On the record what- 
ever was done in the investigation was at the sole in- 
stance of the chief of police.” As hereinafter observed, 
that case is comparable in all material respects with 
that at bar. 

As stated in 22 Am. Jur., False Imprisonment, § 33, 
p. 376, citing supporting authorities: “Where a per- 
son merely directs the attention of a police officer to 
what he supposes to be a breach of the peace and the 
officer, without other direction, arrests the offender on 
his own responsibility, the person who did nothing more 
than to communicate the facts to the officer is not lia- 
ble for causing the arrest, even though it is made with- 
out a warrant. If the arrest is made without the 
knowledge and consent of such person, there is no 
liability.” 

Also, as stated in 35 C. J. S., False Imprisonment, § 
24, p. 527, citing supporting authorities: “An individ- 
ual who directs or requests an illegal arrest is liable 
for false imprisonment, but one who merely gives in- 
formation regarding an offense does not incur liability.” 
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In Annotation, 21 A. L. R. 2d, § 23, p. 694, citing 
and discussing authorities, it is said: “The mere giving 
of information to an officer tending to show that a crime 
has been committed is not enough to render the informer 
guilty of a resulting false imprisonment by an officer, 
and this is so even if the information purports to show 
that the person later falsely arrested is the one who 
committed the alleged crime.” 

Also, in Annotation, 21 A. L. R. 2d, § 26, p. 703, citing 
and discussing authorities, it is said: “Where the in- 
vestigation was of some past offense, and the defendant’s 
part in it was that of assisting officers to discover or 
apprehend the offender, the defendant’s liability de- 
pends on evidence that he not only promoted the in- 
vestigation, or took an active part in it, but affirmatively 
directed or procured the police to arrest the plaintiff 
without warrant as the guilty person.” 

Also, as said in Annotation, 21 A. L. R. 2d, § 26, p. 707: 
“The mere fact that when a police officer accosted the 
plaintiffs and asked them to go to the police station 
with him and detained them there, the officer was 
accompanied by the defendant’s superintendent, will 
not warrant the inference that the police did not act 
entirely on their own judgment, and in the performance 
of their duties as public officers.” 

Further, as said in Annotation, 21 A. L. R. 2d, § 27, 
p. 710: “Accompanying an officer to identify one sus- 
pected of an offense, especially if it is done at the re- 
quest of the officer, is no more than the giving of in- 
formation in assistance of the police, and if not accom- 
panied by acts of affirmative persuasion or of voluntary 
participation in the physical trespass, is not ground of 
liability.” 

In the light of the foregoing authorities, we have 
examined the record, which, as summarized, fairly dis- 
closes the following: Plaintiff was employed as a line- 
man for Commonwealth Electric Company doing sub- 
contract work for defendant which was engaged in the 
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production and distribution of electric power. 

For sometime prior to about June 8 or 9, 1955, sub- 
stantial quantities of valuable wire had been disap- 
pearing by theft from defendant’s various substations 
in the Omaha area. There had been a dozen or more 
such incidents, the most recent having occurred on June 
6, 1955. Such losses had been reported to the Omaha 
police department by Paul Feistner, defendant’s super- 
intendent of distribution. However, the police had not 
been able by investigation to uncover any definite evi- 
dence indicating who was responsible for defendant’s 
losses. 

There is some confusion about dates, but on June 8 or 
9, 1955, defendant’s assistant superintendent of distri- 
bution, one George Foot, attended an invitation meet- 
ing at defendant’s North Omaha plant to watch tests 
being run on some new equipment. He left that meet- 
ing about 11 p. m., and started home in a company car. 
With defendant’s recent wire thefts in mind, he de- 
cided to drive by two of its substations on his way home. 
He drove past the substation at Thirty-first and Sprague 
Streets without noticing anything unusual, and then 
proceeded to defendant’s substation at Forty-sixth Av- 
enue and Jones Street. 

As Foot approached the latter spot at about 11:30 
p. m., he saw a car parked at the north curb, headed 
west, without lights, in the vicinity of the substation 
gate. The right door of the parked car was open, with 
a man standing at the curb about 10 feet from the 
gate. As Foot proceeded slowly past, he saw and noted 
the front license plate number of the parked car. He 
then turned around at the end of the block and drove 
slowly back, whereupon he saw and noted the license 
plate number again on the rear of the parked car. How- 
ever, aS he so approached again, the other car drove 
away. Foot then stopped his car and first checked 
over defendant’s yard with his car spotlight. He then 
got out of his car and, unlocking the gate, checked de- 
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fendant’s yard with his flashlight, but found nothing 
missing. In that connection, it was subsequently ascer- 
tained that no property had disappeared from defend- 
ant’s substations on the night involved. 

There were few residences in the general area of 
defendant’s substation at Forty-sixth Avenue and Jones 
Street, and as usual there was no other traffic on such 
streets at that time of night. It was too dark for Foot 
to identify the man standing at the curb or to form 
more than a vague description of the parked car. It 
was Foot’s impression that it was one of the smaller 
makes, light grey or green in color, and not a late model. 
However, he did get a good look at the parked car’s 
license plates, both front and rear, and was certain that 
they were Nebraska license number 1-19275. 

The next morning Foot reported what he had ob- 
served to Feistner, his superior, who thereafter re- 
ported that information by telephone to the Omaha 
police department. In doing so, however, Feistner did 
not suggest what the police should do with the infor- 
mation so reported by him. 

On the morning of June 11, 1955, two detectives from 
the police department appeared at Feistner’s office. 
They had been assigned to and received instructions 
from the detective bureau to investigate the report made 
by Feistner. Such visit by the detectives had not been 
requested by Feistner, but was made as routine proce- 
dure when such information had been given to the police 
department. In that connection, the record discloses 
that such detectives had theretofore checked appropriate 
sources of information and found that license number 
1-19275 was registered in the name of plaintiff’s wife 
and that she and plaintiff lived in a trailer court. There 
the detectives had also theretofore visited briefly with 
plaintiff and his wife about their car and where it had 
been on the night involved. They had then informed 
plaintiff that they would check a little more and return 
later, which they did. 
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Both plaintiff’s witnesses and those of defendant sub- 
stantially agreed in all material respects regarding what 
was said and done in Feistner’s office and what occurred 
thereafter. After the detectives arrived at Feistner’s 
office, Foot was invited to come there. At that time 
he again identified the license number of the parked 
car seen by him, but stated that he was not sure that 
he could identify the car itself. One detective, as a 
witness for plaintiff, recalled that Foot described it as 
a “light green or gray car.” The other detective, as a 
witness for plaintiff, recalled that Foot said the car 
“looked to him as if it might be a Plymouth.” 

After a discussion of the matter, both detectives, and 
Feistner as well, expressed the opinion that it was 
suspicious that a car would be parked in front of de- 
fendant’s substation at such a late hour in so isolated 
a place and under such circumstances as heretofore 
described. Feistner suggested to the detectives that 
he thought they should check on the license number of 
the parked car and interview the driver if he could 
be found. However, it was the independent judgment 
of both detectives that the circumstances warranted 
such action, and they did so upon their own responsi- 
bility. Neither Feistner nor Foot requested or sug- 
gested that anything else should be done. As testified 
by one such detective, “That was left up to us.” As 
stated by the other detective, “There was nothing un- 
usual whatsoever. We had the information given to us 
that a car was parked near the Supply Yard at 11:30 at 
night and in all cases of that type the time element is 
a predominating factor and it was worthy of investi- 
gation. We considered it worthy and I went through 
with it.” 

At conclusion of the conference, at Feistner’s office, 
the detectives requested Foot to go with them to the 
trailer court where plaintiff’s car was parked, and iden- 
tify it. Thus he went with them in the police car. 
Upon arrival, he identified the license number but was 
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unable to identify the car itself as the one he had seen 
parked at defendant’s substation, and he so informed the 
detectives. 

Upon arrival, the detectives parked their car about 
50 feet from plaintiff’s trailer and left Foot sitting in 
the back seat of the police car while they went into 
plaintiff’s trailer, where they remained 5 or 10 minutes 
talking with plaintiff in the presence of his wife. Foot 
was not in any position to and did not see, hear, or direct 
anything that went on while the detectives were inside 
plaintiff’s trailer. When they came out, one detective 
and plaintiff, whom Foot did not then know, got in 
plaintiff’s car, and the other detective and Foot got in 
the police car, whereupon they drove away. In that con- 
nection, plaintiff drove his own car and the other de- 
tective drove the police car. Thereafter, while driving 
away or preparing to do so, Foot was told by the de- 
tective who drove the police car that they were going to 
the police station, but Foot was not told whether plain- 
tiff was going voluntarily or involuntarily, or what the 
detective intended to do with plaintiff. As a matter of 
fact, as testified by plaintiff, the detective said to him, 
“You come with us and we will straighten this up’” 
and plaintiff replied “ ‘All right.’ ” 

Upon arrival at the police station, Foot was told to 
wait in an outer office and he did so while the detec- 
tives and plaintiff went into the detective bureau. Some 
15 or 20 minutes later, one of the detectives told Foot 
to go down and wait in the police car and in a few 
moments the detective would take Foot back to defend- 
ant’s office. That was done without Foot having di- 
rected or taken any part in the proceedings at the police 
station, and at the time he left he did not know what 
had been done or what other information had been ob- 
tained by the police except that the detective who drove 
him back to defendant’s office commented on the way 
that they were continuing to question plaintiff about 
defendant’s recent wire losses. 
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In that connection, the detectives who took plain- 
tiff and Foot to the police station took no further part 
in the matter after arriving there. The questioning of 
plaintiff was conducted by an inspector and a captain of 
detectives. After questioning plaintiff about his back- 
ground, employment, and whereabouts on the night in 
question, the captain decided to order plaintiff booked 
for investigation, and he did so without consulting with 
or notifying defendant or any of its representatives 
aforesaid. Thus, during the remainder of Saturday, 
June 11, 1955, and part of the next day, plaintiff was 
held in jail and questioned at various times by the cap- 
tain and inspector. Throughout such proceedings, plain- 
tiff denied that his car was parked at defendant’s sub- 
station as heretofore set forth, and denied any connec- 
tion with the thefts of wire, although, as expressed by 
plaintiff, “I stuck my neck out and it caused me more 
grief,” by expressing an opinion as to why and how the 
losses occurred, which expression led the captain and 
inspector to intensify their interrogation of plaintiff. 

On Sunday afternoon, plaintiff was released from jail 
on bond. On Monday morning following, he voluntarily 
appeared before another captain of detectives who gave 
plaintiff some five polygraph tests, the results of which 
were inconclusive. On Monday afternoon plaintiff went 
back to work for Commonwealth Electric Company, and 
continued to do so until in November 1955 when he left 
and went to work for another company in California. 
In the meantime, however, this action was filed on 
October 28, 1955. 

Feistner and Foot did not even know that plaintiff 
had been booked and jailed by the police until after 
plaintiff had returned to work. The police department 
did not so advise them or any other representative of 
defendant in any manner during plaintiffs arrest or 
confinement. The first time they knew of it was when 
the captain or inspector of detectives called Feistner by 
telephone and advised him that nothing had been dis- 
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covered that would connect the license number re- 
ported to the police with any of defendant’s wire thefts. 

The record discloses that no employee of defendant 
ever promoted, suggested, directed, or requested plain- 
tiff’s arrest. The police did so on their own initiative 
without any request. The inspector, as a witness for 
plaintiff, testified: “After they gave us that informa- 
tion * * * we take action without a request.” Also, no 
representative of defendant ever offered or agreed to 
file a complaint against plaintiff, or told any police 
officer that he believed plaintiff had committed a crime. 
As a matter of fact, when called about it, Feistner said 
he would not care to file any charge against plaintiff. 

Other evidence relating to plaintiff’s alleged expenses 
and damages appears in the record, but in view of our 
conclusions, its recitation here would serve no useful 
purpose. In the light of the record and applicable con- 
trolling authorities heretofore cited, we conclude that the 
evidence was insufficient to support any verdict and 
judgment for plaintiff and against defendant. 

To hold otherwise would not only impair the official 
machinery for the ascertainment of truth by investi- 
gation of reported crimes, but would also interfere with 
and tend to make impossible the enforcement of criminal 
law by tending to destroy with fear and threats the 
recognized right and duty of the public to give infor- 
mation to law enforcement officers, which is a most 
effective instrument in the administration of criminal 
justice. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiff. 

AFFIRMED. 
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JOE PFEIFER, BEING THE SAME PERSON AS JOE P. PFEIFER, 
ET AL., APPELLES, v. LENA ABLEIDINGER ET AL., APPELLEES, 


IMPLEADED WITH STATE OF NEBRASKA, APPELLANT. 
89 N. W. 2d 568 


Filed April 18, 1958. No. 34345. 


1. Pleading. A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit the 
pleader’s conclusions of law or fact. 


2, A general demurrer tests the substantive legal rights 
of parties upon admitted facts, including proper and reasonable 
inferences of law and fact which may be drawn from facts 
which are well pleaded. 

3. If the petition states facts which entitle the plaintiff 


to relief, whether legal or equitable, it is not demurrable upon 
the ground that it does not state facts sufficient to constitute a 
cause of action. 

4. Contracts: Statutes. Every contract is made with reference to, 
and subject to, existing law, and every law affecting the con- 
tract is read into it and becomes a part thereof. This is true 
between individuals dealing between themselves by contract, 
express or implied, and likewise true between individuals and 
the government. 

5. Public Lands. The rights of a lessee of school land are deter- 
mined by the law as it was at the time the lease was made and 
the lessee may not be deprived of any substantial right resulting 
from the lease in his favor by subsequent legislation. 

6. States. The state by entering into a contract abandons its 
attributes of sovereignty and binds itself, to the extent of its 
power to contract, substantially as an individual does who 
becomes a party to a contract. 

7. Constitutional Law. The right of an owner to dispose of prop- 
erty is substantial and valuable. It is incident to and inheres 
in the constitutional right to acquire and own title to every 
species of property recognized by law. It may not be impaired 
or defeated by legislation after the right is vested. 


ApPEAL from the district court for Boyd County: 
Dayton R. Mounts, Jupce. Affirmed. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for appellant. 


R. J. Shurtleff, for appellees Pfeifer. 
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Hutton & Hutton, for appellees Ableidinger. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.Laucu, JJ. 


MEssMokrgE, J. 

This is an action in equity brought in the district court 
for Boyd County by Joe Pfeifer, being the same person 
as Joe P. Pfeifer, and Martha Pfeifer, as plaintiffs, 
against Lena Ableidinger, Walter D. Ableidinger, and 
State of Nebraska, as defendants. The purpose of the 
action was to quiet title in the plaintiffs to the south- 
east quarter of Section 36, Township 34 North, Range 
12 West of the 6th P. M., in Boyd County, Nebraska, be- 
cause of a mineral reservation in the State of Nebraska 
contained in the deed to such quarter section of land 
which the plaintiffs claim is contrary to the Constitu- 
tion and laws of the state; and further, to enjoin the 
State of Nebraska from asserting or claiming any legal 
right, title, or interest to any mineral, coal, oil, gas, 
potash, sand, gravel, clay, volcanic ash, tripoli, and 
saline rights contained on such land. The State demurred 
to the plaintiffs’ petition on the ground that it did not 
state facts sufficient to constitute a cause of action 
against the State. The demurrer was overruled. The 
State refused to plead further and elected to stand upon 
its demurrer. The trial court entered its decree finding 
generally for the plaintiffs on their petition and against 
the defendants. The court ordered and decreed that 
the title to such real estate be quieted in the plaintiffs 
and against the reservation of the State of mineral 
rights and other natural resources, and against all claims 
of the State or any person or persons claiming by, 
through, or under the State; and that the State and its 
officers, various boards, departments, agents, and em- 
ployees, and all persons, firms, or corporations claiming 
to act by or through the State be enjoined from claim- 
ing any right, title, or interest in said land. The State 
appealed. 
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The State sets forth the following assignments of error: 
(1) The trial court erred in finding that the petition 
stated a cause of action and in overruling the demurrer 
of the State; and (2) the trial court erred in quieting 
title to the mineral rights on said land in the plaintiffs, 
and in enjoining the State, or any person in its right, 
from going upon, trespassing upon, prospecting for or 
attempting to develop any of the mineral or natural 
resources in or upon said real estate, or asserting or 
claiming any right, title, or interest therein against the 
title, interest, and possession of the plaintiffs, or either 
of them, or their heirs, grantees, or successors in in- 
terest. 

Due to the length of and involved facts alleged in 
the petition, we summarize the same. 

The petition alleged that on or about December 21, 
1894, Collins Veach made application to the proper 
boards and officers of the State to lease the southeast 
quarter of Section 36, Township 34, North of Range 12, 
in Boyd County, in the manner and form then provided 
by law for leasing common school lands; that for the 
purpose of and in order to induce and interest people 
in the leasing of school lands the Legislature of the state 
by laws duly passed and in force in 1894 and 1895 pro- 
vided that persons leasing school lands would be and 
were granted the right to thereafter purchase the real 
estate leased by them during the terms of the lease upon 
application made by the holder of the lease to the proper 
authorities for a contract of purchase and sale of the 
leased lands in the manner provided by law at the 
time the lease was executed; and that the application of 
Collins Veach was duly approved and on February 10, 
1895, a lease to the above-described real estate for 25 
years was issued and properly recorded. 

The petition further alleged that on August 31, 1903, 
Collins Veach sold, assigned, and transferred the above- 
described lease and all of his right, title, and interest 
therein to one Alden A. Barden, which assignment was 
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in proper form and duly recorded; that on March 4, 1909, 
Alden A. Barden sold, assigned, transferred, and con- 
veyed to Charles L. Teaquist all his right, title, and in- 
terest to the leased real estate, which assignment was 
properly recorded; that on March 1, 1918, Charles L. 
Teaquist sold and assigned all his right, title, and in- 
terest to the leased real estate to Joe Bowers, which as- 
signment was duly approved and recorded; and that on 
August 20, 1918, Joe Bowers sold, assigned, and con- 
veyed all of his right, title, and interest in the leased 
real estate to F. W. Woods, which assignment was duly 
approved and recorded. 

The petition further alleged that Collins Veach, by 
virtue of the contract entered into with the State on 
February 10, 1895, to lease the school land above de- 
scribed, then and thereby acquired and had the right 
during the term of said lease to purchase the real estate 
in accordance with the laws in force upon the date of 
the execution of the lease and contract; that by the leas- 
ing of the above-described real estate, the State thereby 
contracted and agreed with Collins Veach that it would 
sell and by its deed convey title in fee simple to him 
during the term of the lease of the real estate described 
upon the surrender of the lease, the rights of the pur- 
chaser and seller to be governed by the laws of the 
State in force upon the date of the execution of the 
lease; that shortly prior to July 1, 1919, F. W. Woods 
surrendered this lease and made application to purchase 
the land conveyed thereby in accordance with the stat- 
utes pertaining to such purchase; that a certificate of 
sale issued to F. W. Woods on July 17, 1919, contained 
the following provisions, among others: “In case the 
said F. W. Woods his assigns or legal representatives, 
shall pay the several sums of money aforesaid, punc- 
tually at the times above limited, and in all other re- 
spects observe and comply with the laws governing the 
leasing, selling, and general management of the Edu- 
cational Lands, the State of Nebraska, will, on the 
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surrender of this certificate, cause to be made and exe- 
cuted unto the said F. W. Woods his assigns or legal 
representatives, a Deed conveying said land in fee 
simple”; that there were four certificates of sale, each 
covering one quarter of the southeast quarter section 
above described, and each certificate of sale showed the 
following words: “All mineral, coal, oil, gas, potash, 
sand, gravel, clay, volcanic ash, tripoli, and saline rights, 
are reserved to the state, with right to prospect for 
and devolop the same”; that on January 13, 1920, the 
four certificates of sale were assigned to George E. 
Knoll and Martin S. McDuffee; that on April 27, 1922, 
a deed was issued by the State to George E. Knoll and 
Martin S. McDuffee, which deed contained a reservation 
of the mineral rights in the same language contained 
in the sale certificates; and that thereafter this quarter 
section of land was subject to seven conveyances prior 
to the one to the plaintiffs in this action, each by war- 
ranty deed without mention of the mineral reservation 
in the State. 

The petition further alleged that on April 27, 1922, 
the deed of the State issued in compliance with the 
certificate of sale, contained the following provision, 
among others: “To have and to hold the same premises 
and parcel of land above particularly described, with 
the appurtenances thereon, unto the said George E. 
Knoll & Martin S. McDuffee, their heirs and assigns, 
in fee simple forever.” 

The petition also alleged that the plaintiffs took pos- 
session of the real estate here involved on March 1, 
1950, and are now in possession of the same; that they 
did not have actual knowledge of the mineral reserva- 
tions contained in the deed from the State and would 
not have purchased the land had they known of that 
fact; that they demanded that the sellers, Lena Ableid- 
inger and Walter D. Ableidinger, furnish them with a 
merchantable title or take such action necessary to 
clear the title of the reservation in favor of the State, 
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after attorneys examining the abstract for their loan 
company had declared the title unmerchantable because 
of the reservations hereinbefore noted; that the sellers 
refused to do so; and that the plaintiffs brought this 
action for the purpose of establishing the rights of the 
plaintiffs and defendants in the real estate here involved. 

This real estate was purchased from Lena Ableidinger 
and Walter D. Ableidinger by contract which is set out 
fully in the petition and need not be set forth here. 

The petition further alleged that the above-named de- 
fendants were the record joint-owners of the real estate; 
that in the agreement it was agreed that a deed would 
be executed and placed in escrow in the Spencer State 
Bank pending payment in full of the purchase price; 
and that the plaintiffs were denied permission to examine 
the abstract of title prior to the payment in full of 
the purchase price, but were assured that the abstract 
showed a merchantable title. 

The petition also alleged that the land described in 
the certificates of sale and the deeds from the State 
consisted substantially of sand, gravel, and clay soil, 
and if the reservation set forth in the certificates of 
sale and deed were valid and enforcible, then said deed, 
contrary to its terms, conveyed nothing of value to the 
grantees therein named, was a sham conveyance, and 
a fraud upon the grantees; that the State claimed the 
right at any time through its own officers and agents, 
employees and departments, or private individuals, con- 
tractors, or prospectors to enter upon the land and de- 
prive the grantees and their successors in interest of 
all rights in and to the real estate, thus not only de- 
stroying the title and its merchantability but all use 
and value of the land to those claiming to hold under 
the deed above described conveying the fee simple 
title to the land; and that had the plaintiffs known at 
the time they entered into the contract with the in- 
dividual sellers, or at the time they paid the full pur- 
chase price, that such a reservation in favor of the State 
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was in existence and that the title to the real estate 
was subject to the apparent rights of the State, they 
would not have been interested in purchasing or owning 
the real estate. 

The relief prayed for was to quiet title in the plain- 
tiffs and to enjoin the State as hereinbefore indicated. 

A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit 
the pleader’s conclusions of law or fact. A general de- 
murrer tests the substantive legal rights of parties upon 
admitted facts, including proper and reasonable infer- 
ences of law and fact which may be drawn from facts 
which are well pleaded. If the petition states facts 
which entitle the plaintiff to relief, whether legal or 
equitable, it is not demurrable upon the ground that 
it does not state facts sufficient to constitute a cause of 
action. See Kinney Loan.& Finance Co. v. Sumner, 159 
Neb. 57, 65 N. W. 2d 240. 

The following laws of this state are involved in this 
appeal. We set forth certain parts thereof that may 
assist in the determination of this appeal. 

Laws of 1877, page 174, provides: “AN ACT To pro- 
vide for the registry, sale, leasing and general manage- 
ment of all lands and funds set apart for educational 
purposes, and for the investment of funds arising from 
the sale of such lands.” Section 7 of the act provides: 
“In all counties where the appraised value of any por- 
tion of unsold lands shall exceed seven (7) dollars per 
acre, the commissioner of public lands and buildings 
shall, either in person or by agent, attend at such times 
as the board may direct, but not more than once in any 
one year, and offer at public auction all the unsold lands, 
except such as have been leased, to the highest bidder; 
* * *” The section then provides for the procedure 
with reference to the sale, and that no lands shall be 
sold for less than the appraised value, nor offered for 
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sale, or sold for less than seven dollars an acre in addi- 
tion to the improvements on the land. 

Laws of 1879, page 110, provides: “AN ACT To 
amend sections 17 and 19 of the act entitled * * *” as 
given in the title to the 1877 act above. Section 1 of the 
1879 act provides, with reference to the amendment of 
section 17 of the 1877 act: ‘Whenever any of the lands 
herein provided for have been offered for sale and not 
sold for want of bidders, the said board may lease the 
same on the following conditions: All persons desir- 
ing to lease such lands shall file their sealed proposal 
for the leasing of the same, under the terms and condi- 
tions hereinafter set forth, * * *.” 

Section 2 of the 1879 act provides that section 19 of 
the 1877 act be amended to read as follows: “The 
first payment shall be computed to the first day of 
January or July, as the case may be, next ensuing the 
date of executing the lease, and such lease shall contain 
a covenant or contract of the lease, that he or she will 
promptly pay the rental or interest semiannually, in ad- 
vance; that no waste shall be committed upon the land, 
and that the premises shall be surrendered at the ex- 
piration of twenty-five years from the first day of 
January next ensuing after the date of the lease, or 
sooner with the consent of the board herein referred 
to; * * *. Any lessee of school or university lands may 
at any time, not oftener than once in any one year, apply 
in writing to the county treasurer of the county in which 
the land is situated, to have such land appraised for 
the purpose of sale. On the receipt of such application, 
and the payment of six dollars by such lessee, the county 
treasurer, * * *.” Then it provides the method of ap- 
praisal, the surrender of the lease, the filing thereof, 
that the lessee may purchase said lands at their ap- 
praised value, but at not less than seven dollars an acre, 
that a contract of such sale shall be executed and re- 
corded in all respects in the same manner and have the 
same force as in case of the public sale of other lands 
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under the provisions of this act, but in such case the 
contract shall recite the fact that such sale is made at 
private sale to a lessee under the provisions of this act. 

Laws of 1885, chapter 85, page 335, related to the 
same subject matter as above noted. Section 1 of the 
act set forth the duty of the board of commissioners; 
section 2 provided that the commissioner of public lands 
and buildings should, under the direction of the board, 
cause suitable abstracts to be made of all lands owned 
by the state for educational purposes; section 3 pro- 
vided the method of appraisement of the lands; section 
4 the re-appraisement thereof; section 5 the sale of edu- 
cational lands and the number of acres that could be 
purchased by any one person; and section 6 the terms 
of payment. Section 7 provided: ‘Payments made at 
such sale shall be made to the county treasurer, who 
shall deliver to the person making such payment a 
receipt therefor, and any person making full payment 
shall, upon the presentation of his receipt therefor to 
the board, be entitled to receive a deed from the state.” 
Other provisions of the act need not be referred to. 

In 1895, when the school lease on the southeast quar- 
ter of Section 36, Township 34, Range 12 in Boyd County 
was granted to Collins Veach, the legislative act of 1879, 
heretofore set out in part, was in effect. In 1897, the 
Legislature repealed in effect sections 1 and 2 of the 
act of 1879. Laws 1897, c. 71, § 1, p. 318. 

In Laws of 1907, chapter 134, page 437, section 1 
provided in part as follows: “None of the educational 
lands shall hereafter be sold except as follows: * * *.” 
On page 440 of this act will be found the following 
language: “Any lessee who is the holder of an unex- 
pired lease executed prior to July 9, 1897, may make 
application to purchase the lands described in said 
lease in the manner provided by law in force at the 
time of the execution of the said lease; Provided, that 
all appraisements made for the sale of any of said lands 
shall be subject to review by the board of educational 
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lands and funds before the same becomes effective.” 

In 1913, the law of 1907 relating to this subject was 
amended, but contained the same provision in the exact 
language as above stated. Laws 1913, c. 40, § 1, p. 135, 
which became section 5855, Rev. St. 1913. 

The 1915 law amended section 5855, Rev. St. 1913, 
but contained the same identical language heretofore 
referred to appearing on page 440 of the Laws of 1907. 
Laws 1915, c. 103, § 1, p. 246. 

In the thirty-sixth extraordinary session of the Legis- 
lature in 1918, chapter 7, page 43, the Legislature passed 
an act which is now sections 72-301 to 72-314, R. R. 5. 
1943. Section 1 of the act provided: “All common 
school, university, normal, saline or other public lands, 
lakes, lake beds, river beds and channels belonging to 
the state or under its control, and all lands which may 
hereafter be so owned, and all of such lands which have 
heretofore been sold or conveyed by the state or by its 
authority, in the conveyance of which there has been 
reserved mineral and other valuable substances therein, 
are reserved to the state, as well as lands that may 
hereafter be sold, and lands hereafter acquired by the 
state, shall be included within the provisions of this 
act, and shall be open to the prospecting for, and the 
development of, minerals, petroleum, gas, potash and 
other valuable substances upon conditions herein 
provided.” 

In Briggs v. Neville, 103 Neb. 1, 170 N. W. 188, this 
court sustained the constitutionality of the act of the 
extraordinary session of the Legislature of 1918, chapter 
7, as against the contentions that it violated sections 
11, 13, or 15, Article III, of the state Constitution, or 
the Fourteenth Amendment to the federal Constitution. 
That case did not, however, involve vested rights that 
might be acquired by virtue of former legislation per- 
taining to leases and the purchase of land belonging to 
the state for educational purposes. 

The plaintiffs alleged that the 1918 act was contrary 
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to and in violation of Article I, section 3, of the Constitu- 
tion of the state which provides: ‘No person shall be 
deprived of life, liberty, or property, without due process 
of law.” The plaintiffs further alleged that the op- 
tionee and his successors in interest were deprived of 
valuable rights and property without due process of 
law; and that the act of 1918 was contrary to and in 
violation of Article I, section 16, of the state Constitu- 
tion which provides: “No bill of attainder, ex post 
facto law, or law impairing the obligation of contracts, 
or making any irrevocable grant of special privileges or 
immunities shall be passed.” 

The plaintiffs pleaded that the act of 1918 was con- 
trary to said article and section, in that it impaired the 
obligation of the contract entered into with the State by 
subsequent legislation; and that the act was contrary 
to Article I, section 21, of the Constitution of the state 
which is as follows: “The property of no person shall 
be taken or damaged for public use without just com- 
pensation therefor.” 

We will discuss the foregoing laws of the state and 
the constitutional provisions as hereinbefore set forth 
later in the opinion as the same may be applicable and 
as occasion requires. 

The State contends that a citizen has no vested right 
in an existing law, so as to preclude its amendment or 
repeal, and there is no implied promise on the part of 
the state to protect its citizens against incidental in- 
jury occasioned by changes in the law. The State cites 
Mulloy v. Kyle, 26 Neb. 313, 41 N. W. 1117; Beisner v. 
Cochran, 138 Neb. 445, 293 N. W. 289; State ex rel. 
Jehorek v. McKelvie, 111 Neb. 224, 196 N. W. 110; State 
ex rel. Brown v. McPeak, 31 Neb. 139, 47 N. W. 691; 
State ex rel. Patterson v. Wenzel, 55 Neb. 210, 75 N. W. 
579. 

We deem it necessary to briefly analyze the above- 
cited cases to ascertain their applicability to the issues 
here presented. 
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Mulloy v. Kyle, supra, decided in 1889, involved the 
act of 1879 which is the same act under which the plain- 
tiffs in the case at bar claim a vested right to purchase 
the school land and to obtain a deed in fee simple title 
to such land as hereinbefore described. In the cited 
case, a holder of school leases died intestate, leaving a 
large indebtedness. The county court entered an order 
for the sale of the school land leasés. The‘administrator 
assigned duplicate leases to one Boggs, the originals 
having been lost. Boggs afterwards surrendered the 
leases and purchased the land. Through mesne assign- 
ments, the contracts of purchase were assigned to the 
defendant Kyle who, without knowledge of any other 
claim upon the land, paid full value therefor. Two sur- 
viving brothers of the deceased Mulloy brought an ac- 
tion to set aside the transfers to defendant Kyle on the 
grounds that the county court had no jurisdiction or 
authority to order the sale of the leases, as personal 
property. The court, after deciding that a lease for a 
term of 25 years is personal property, considered the 
contention of the plaintiffs concerning the option pro- 
vision in the laws of 1879 relating to school lands. The 
court said: “This option, it may be observed, is not given 
in the lease itself, but as a general provision of law. 
(Sec. 15, ch. 80, Comp. Stat.) The provision is, that a 
lessee may apply in writing to the chairman of the 
county board to have the land embraced in his lease 
appraised for the purpose of sale. After such appraise- 
ment, the lessee may pay the county treasurer the ap- 
praised value of the land, and he shall then be entitled to 
receive a deed therefor, providing the land shall not be 
sold for less than $7 per acre. * * * But by the provisions 
of section fifteen, the right is reserved to the lessee. 
Until he avails himself of that right he has nothing but 
a lease. The right is given solely by law. * * * We 
find nothing in the section which would change the 
character of the lease.” 

The State argues that while the above decision dealt 
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specifically with the question of whether the right con- 
stituted a contract to purchase under the statute cited, 
the general principle is clearly established that the 
right to purchase was one given solely by statute, not 
by written lease, and that until the lessee chose to 
avail himself of that right he held nothing but a lease. 
The right is given solely by law, and the same situation 
is true in the case at bar. 

The State further argues that the general law might 
have been left as it was after the act of 1897, whereby 
the right to purchase was withdrawn, and a lessee of a 
prior lease would not have been deprived of any vested 
right. If the Legislature later permitted a reinstate- 
ment of this right to purchase, it was merely an ex- 
ercise of the legislative prerogative. If the Legislature 
later decided to modify the title which could be given 
to this class of lessee, where such lessee had not as yet 
exercised the option, that also was within the discretion 
of the Legislature. This the Legislature did do by the 
extraordinary session of 1918, when it reserved the 
mineral rights in all common school lands owned by the 
state. Therefore, when F. W. Woods chose to purchase 
the land in 1919, the offer was limited to a deed to the 
agricultural lands. 

The court held in Mulloy v. Kyle, supra, that a lease 
of real estate for a period of years was personal prop- 
erty. The court indicated that an option granted per- 
sons leasing school lands was a contract for the pur- 
chase of real estate, but not an interest therein. 

The plaintiffs make no contention in the case at bar 
that any option, including the option granted by the 
laws of 1895, grants an interest in real estate of any 
nature. 

The State cites the following from 11 Am. Jur., Con- 
stitutional Law, § 372, p. 1200, as supporting its posi- 
tion: “There can, in the nature of things, be no vested 
right in an existing law which precludes its change 
or repeal, nor vested right in the omission to legislate 
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on a particular subject. In no case is there an implied 
promise on the part of the state to protect its citizens 
against incidental injury occasioned by changes in 
the law.” This citation incorporates the State’s conten- 
tion as heretofore mentioned. This section also states: 
“Every citizen in making his arrangements in reliance 
on the continued existence of laws takes on himself the 
risk of their being changed, and the state incurs no re- 
sponsibility in consequence of the change proving injur- 
ious to his private interests. A repeal or amendment 
of a statute, however, cannot have the effect of ex- 
tinguishing vested rights which have been acquired 
under the former law.” This last sentence is applica- 
ble to the case at bar, as will be shown later in the 
opinion. , 

In 11 Am. Jur., Constitutional Law, § 371, p. 1200, 
it is said: “Vested rights may be created by the common 
law, by statute, or by contract. No matter how created, 
they are entitled to the same protection. The mere 
fact that the enactment of a statute may have been 
dictated by public policy does not preclude the acquisi- 
tion of vested rights thereunder. The failure to ex- 
ercise a vested right before the enactment of a subse- 
quent statute which seeks to divest it in no way affects 
or lessens such right. Accordingly, when a claim or 
right has arisen resting upon a transaction regarded by 
the law as a quasi contract, there is no just ground for 
the position that such a claim falls with the repeal of 
the statute under which the transaction was had.” 

Applying the above language appearing in section 
371, as aforesaid, to the instant case would mean that 
the act of 1897 repealing the acts creating the option 
in 1895 did not affect the plaintiffs’ rights, nor did the 
act of 1918, as subsequently will appear by the decisions 
cited from this jurisdiction. 

The State ‘cites Beisner v. Cochran, supra. This was 
a suit for a declaration of the rights and legal relations 
of the parties urider sections 60-435 to 60-444, Comp. 
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St. Supp. 1937, as affected by chapter 78, Laws 1939. 
The defendants were the administrative officers of the 
state charged by law with the enforcement of such stat- 
utes. The trial court sustained a general demurrer to 
the petition and dismissed the action. Prior to 1937, 
the statutes of Nebraska provided that motor vehicles 
should be equipped with adequate brakes and lights. 
In 1937 a statute was passed requiring the owners of 
motor vehicles to procure annual certificates of inspec- 
tion showing that brakes, lights, and other equipment 
on their cars complied with the statutes of the state 
and the regulations of the administrative department. 
The statute provided further that a public garage, by 
meeting certain requirements, could become an author- 
ized inspection station and make a charge for each com- 
plete inspection. The plaintiffs operated public garages 
and made investments in special machinery and equip- 
ment to qualify to inspect motor vehicles and make 
the statutory charge therefor. In 1939 the Legislature 
passed a new statute with more rigorous requirements 
with respect to brake and light equipment, and repealed 
the provisions of the 1937 act requiring compulsory in- 
spection and authorizing official inspection stations. 
Laws 1939, c. 78, p. 317. The plaintiffs contended that 
the repeal statute destroyed the value of their special 
machinery and equipment in a manner violative of the 
due process clauses of the state and federal Constitu- 
tions and also constituted a taking or damaging of pri- 
vate property for public use without just compensation 
contrary to constitutional prohibitions. The court said: 
“We think the rule is, that a citizen has no vested right 
in statutory licenses, permits and privileges. This be- 
ing true, a license to carry on a particular trade may 
be recalled by legislative action at any time. No one 
has a vested right to be protected against consequen- 
tial injuries arising from a proper exercise of public 
powers. That the state under its police power may 
regulate the use of motor vehicles on the public high- 
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ways cannot be questioned. Consequently, any inci- 
dental damage resulting from a legislative invocation of 
its police power does not give rise to a right to enjoin 
the act or to claim compensation from the public.” We 
believe this case involving the police power of the state 
is not applicable to the legal propositions raised in the 
instant case related to the purchase of school lands. 

In the case of State ex rel. Brown v. McPeak, supra, 
the lease granted under the act of 1879 provided for an 
appraisal of the land every 5 years by three appraisers, 
one of which was to be appointed by the lessee. An 
act of 1883 attempted to withdraw the right of the lessee 
to appoint one of the appraisers. It was held that: 
“While the legislature may change or modify the remedy 
it cannot, by a direct act, deprive the party of a substan- 
tial contract right.” In other words, it was held that 
the lessee had obtained a substantial right granted by 
the contract of lease which could not be taken away 
from the lessee during the life of the contract. This 
case fails to support the State’s contention, but rather 
favors the plaintiffs’ position. 

The case of State ex rel. Jehorek v. McKelvie, supra, 
was based upon a factual situation accruing before the 
enactment of the act of 1918. It holds that mineral 
reservations made in sales contracts for common school 
lands in 1917, on the sole authority of a resolution 
passed by the Board of Educational Lands and Funds, 
were of no validity and the purchasers were entitled 
to a deed free and clear of such reservations. At the 
time there was no provision of law requiring or au- 
thorizing the officers of the state, in making sale of the 
state’s common school lands, to make any such mineral 
reservations as were attempted to be made in the cited 
case. The court held that the transaction must be gov- 
erned and the rights of the parties determined by the 
law in force when the contract of sale was made in 1917. 
As a consequence the law of 1918 reserving mineral 
rights in the common school lands to the state could in 
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no event apply. It is apparent, by citing the above 
case, that it is the State’s contention that the laws of 
1918, which were in force in 1919 when the contract of 
sale was made in the case at bar, governs. The court said 
that the purchaser paid for a fee simple title and was 
entitled to a deed that insured him such a title. As 
we interpret the rule heretofore set out it means all of 
the law in force and applicable to the transaction. at 
the time the contract of sale was made, not only part 
of it, meaning not only the law of 1918 but the law of 
1915 in force at the time. 

In the case of State ex rel. Patterson v. Wenzel, supra, 
a school land lease was issued to S. L. Northrop for a 
term of 25 years from and after January 1, 1876. Patter- 
son became the lessee by virtue of assignments of the 
lease from Northrop and those claiming under him. On 
August 10, 1897, Patterson elected to exercise the op- 
tion to purchase the land. This was after the Legisla- 
‘ture of 1897 repealed the law with reference thereto. 
He brought an action of mandamus to require the proper 
officials to enter into a sales contract as provided for 
by the laws of 1879. The state defended on the grounds 
(1) that at the time the lease was executed no statute 
existed authorizing the lessee to purchase at private sale; 
and (2) that the privilege granted by the provisions of 
the act of 1879 authorizing the purchase by the lessee 
at private sale was granted without consideration by 
the state and could be withdrawn at any time before its 
acceptance and by the passage of the act of 1897 the 
state did withdraw the option prior to the election to 
exercise it. The court said: ‘We conclude, therefore, 
that by the passage of the act of 1897 the state intended 
to and did withdraw from sale all its unsold and un- 
leased school lands and the school lands leased prior to 
the taking effect of the act of 1879, the lessees of which 
had not availed themselves of the privilege of pur- 
chasing such lands prior to the taking effect of the act of 
1897. The district court correctly refused the writ of 
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mandamus * * *.” In the opinion the court further said: 
“We think the contention of the respondents correct 
so far as it relates to lessees of school lands whose 
leases were executed prior to the taking effect of the 
act of 1879. The case at bar does not require us to de- 
cide whether the state could pass a valid law with- 
drawing the option to purchase from lessees whose leases 
were executed after the passage of the act of 1879, and 
we do not, therefore, decide that question.” It is ob- 
vious that the cited case does not involve the same is- 
sues as are involved in the case at bar. 

It is apparent that the cases above cited and analyzed 
do not deal distinctively with the issues here involved. 
It is true that in some of the cases cited the court held 
the rights of lessees of state school lands are deter- 
mined by the law in force governing the leasing of school 
lands at the time of the execution of the lease. This 
was also the law in 1895, as heretofore pointed out. 

We believe the following to be applicable to the case 
at bar. In the case of Scotts Bluff County v. State, 133 
Neb. 508, 276 N. W. 185, this court held: “Every con- 
tract is made with reference to, and subject to, exist- 
ing law, and every law affecting the contract is read into 
it and becomes a part thereof. This is true between in- 
dividuals dealing between themselves by contract, ex- 
press or implied, and likewise true between individuals 
and the government.” See, also, County of Johnson v. 
Weber, 160 Neb. 432, 70 N. W. 2d 440; McWilliams v. 
Griffin, 132 Neb. 753, 273 N. W. 209, 110 A. L. R. 1039; 
Niklaus v. Miller, 159 Neb. 301, 66 N. W. 2d 824. 

This court said, in the case of Todd v. Board of Edu- 
cational Lands & Funds, 154 Neb. 606, 48 N. W. 2d 706: 
“The law on the subject in force at the time of the ex- 
ecution of a lease is a part thereof and determines the 
rights of the lessee. A lease made in compliance with 
the direction and permission of the Legislature between 
the state and the lessee is a contract and is property. 
The rights resulting from the contract vest on its ex- 
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ecution and delivery. The state may not subsequently 
by legislation deprive the lessee of any substantial 
right secured to him by the lease. Constitutional guar- 
anties and prohibitions safeguard it. These include the 
mandate that no state shall deprive any person of prop- 
erty without due process of law; no state shall enact any 
law impairing the obligations of a contract; and the 
property of no person shall be taken or damaged for 
public use without compensation. State v. Platte Valley 
Public Power & Irrigation Dist., 147 Neb. 289, 23 N. W. 
2d 300, 166 A. L. R. 1196; Reavis v. State, 140 Neb. 442, 
300 N. W. 344; Stanser v. Cather, 85 Neb. 305, 123 N. 
W. 316; Hile v. Troupe, supra (77 Neb. 199, 109 N. W. 
218); State ex rel. Patterson v. Wenzel, 55 Neb. 210, 
75 N. W. 579; State ex rel. Beer v. Thayer, 46 Neb. 137, 
64 N. W. 700; State ex rel. Brown v. McPeak, 31 Neb. 
139, 47 N. W. 691. 

“The right to dispose of property is substantial and 
valuable. It is incidental to and inheres in the constitu- 
tional right to acquire and own property. It may not 
be impaired or defeated by legislation after the right 
has vested. To take from property one of its elements 
of value and deny the owner the right to sell or transfer 
it in any legitimate manner is as much a deprivation of 
property as if the physical property itself were taken.” 

In applying the above language to the case at bar 
this would be equally applicable whether the rights 
arise from printed words of the lease or the statutes 
in force at the time granting the rights not printed in 
the lease as has heretofore been pointed out. 

The Legislature by the act of 1897 could not lawfully 
and constitutionally deprive the lessee of his rights to 
acquire a fee simple title within the option to purchase 
by the laws in effect in 1895, and the Legislature could 
not by its act in 1918 lawfully and constitutionally do so. 

In Ritter v. Drainage District, 137 Neb. 866, 291 N. W. 
718, this court held: “Where contractual and vested 
rights are created pursuant to statute, they cannot be 
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destroyed by a subsequent act of the legislature.” The 
court also said: “‘It has become the established law 
that a legislative enactment, in the ordinary form of a 
statute, may contain provisions which, when accepted 
as the basis of action by individuals or corporations, be- 
come contracts between them and the state within the 
protection of the clause of the federal Constitution for- 
bidding impairment of contractual obligations.’ 6 R. C. 
L. 338, sec. 331. See, also, 12 C. J. 969.” 

In Kucera v. Kavan, 165 Neb. 131, 84 N. W. 2d 207, 
this court held: “An option founded upon a valuable 
consideration cannot be withdrawn before the time speci- 
fied therein has expired.” See, also, Merritt v. Ash 
Grove Lime & Portland Cement Co., 136 Neb. 52, 285 
_N. W. 97. 

We conclude that the Legislature, by the act of 1897, 
could not lawfully and constitutionally deprive the lessee 
of his right to a fee simple title under his option to pur- 
chase by the laws in effect in 1895. The Legislature in 
1918 could not constitutionally so do. His rights were 
vested rights which this court protects. 

For the reasons given herein, the judgment of the 
trial court in overruling the State’s demurrer should be, 
and is hereby affirmed. 

AFFIRMED. 


OrvaL: R. CHADD, APPELLEE, Vv. WESTERN CASUALTY AND 


SuRETY COMPANY ET AL., APPELLANTS. 
89 N. W. 2d 586 


Filed April 18, 1958. No. 34348. 


1. Workmen’s Compensation. The incapacity into which the courts 
may inquire under the provisions of subdivision (b), section 48- 
141, R. R. S. 1948, and use as a basis for the modification of an 
award is that of increase or decrease of incapacity which is 
due solely and only to that violence to the physical structure 
of plaintiff’s body which resulted. from this accident, and which 
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increase or decrease has occurred since the award was rendered. 

Before recovery may be had for an increase of in- 

capacity due solely to the injury, within the meaning of subdi- 

vision (b), section 48-141, R. R. S. 1943, the plaintiff must 
prove by a preponderance of the evidence that his incapacity 
has been increased; that is, that there now exists a material 
and substantial change for the worse in the plaintiff’s condition— 

a change in circumstances that justifies a modification, distinct 

and different from that for which an adjudication had been 

previously made. 

The statute restricts the basis for a modification of 

a previous award of compensation to the increase or decrease 

of incapacity that has occurred since the award and has been 

caused by the violence to the physical structure of the body of 
the claimant by the accident. 

Any increase or decrease in incapacity of the claim- 

ant the cause of which is not the injury received in the accident, 

the basis of the previous award, is insufficient to justify modifi- 
cation of the award. 

All calculations to be made under the provisions of 
section 48-121, R. R. S. 1943, and amendments thereof, have 
reference to wages, percentages, and results as of the time of 
the injury. 

6. Workmen’s Compensation: Statutes. Statutes, increasing the 
amounts payable under the compensation act, enacted subse- 
quent to the time of the injury are not applicable retroactively 
to the time of the injury or prospectively from the time of the 
enactment of the act. 

7. Workmen’s Compensation. Where a defendant is not liable for 
a physical disability under the compensation act, he is not liable 
for medical fees based on that specific liability. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Reversed and remanded with 
directions. 


Chambers, Holland, Dudgeon & Hastings, for appel- 
lants. 


Lloyd E. Chapman, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Smmons, C. J. 
This is an appeal in a workmen’s compensation case 


VoL. 166] JANUARY TERM, 1958 485 
Chadd v. Western Cas. & Sur. Co. 


brought under the provisions of section 48-141, R. R. S. 
1943, for the modification of the amount of an award on 
the ground of increase of incapacity due solely to an 
injury. The trial court granted the application. De- 
fendants appeal. 

The appeal presents three questions generally stated 
as follows: Did plaintiff meet the burden of proof re- 
quired by the act? May the amount of the award be 
based on an increase by legislative act in the weekly 
base payment subsequent to the injury and the original 
award? Did the court err in allowing medical fees for 
services and expert witness charges? 

We reverse the judgment of the trial court and re- 
mand the cause with directions to dismiss the plaintiff's 
petition. 

The matter is here for trial de novo under the pro- 
visions of section 48-185, R. R. S. 1943, as construed in 
Werner v. Nebraska Power Co., 149 Neb. 408, 31 N. W. 2d 
315, and subsequent cases down to and including Miller 
v. Peterson, 165 Neb. 344, 85 N. W. 2d 700. 

The de novo trial and determination is limited to 
those questions of fact which may be and are properly 
presented and are properly determinable in this sort of 
a proceeding. 

“The incapacity * * * into which the courts may inquire 
in this proceeding and use as a basis for the modification 
of an award is that increase or decrease of incapacity 
which is due solely and only to that violence to the 
physical structure of plaintiff’s body which resulted from 
his accident, and which increase or decrease has occurred 
since the award was rendered.” Ludwickson v. Cen- 
tral States Electric Co., 142 Neb. 308, 6 N. W. 2d 65. The 
above holding is quoted and approved in Riedel v. Smith 
Baking Co., 150 Neb. 28, 33 N. W. 2d 287. 

We stated the rule also in Huff v. Omaha Cold Storage 
Co., 136 Neb. 907, 287 N. W. 764: “Before recovery may 
be had for an increase of incapacity due solely to the 
injury, within the meaning of subdivision (b), sec. 48- 
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142, supra (now section 48-141, R. R. S. 1943), the plain- 
tiff must prove by a preponderance of the evidence that 
her incapacity has been increased (meaning amplified, 
enlarged, expanded, extended or intensified. Webster’s 
New International Dictionary); that is, that there now 
exists a material and substantial change for the worse in 
the plaintiff’s condition,—a change in circumstances that 
‘justifies a modification, distinct and different from that 
for which an adjudication has been previously made.” 

Plaintiff filed a petition in the compensation court 
June 18, 1954, alleging severe and permanent injuries 
in the course of his employment arising as a result of 
being hit on the head by a falling timber on a construc- 
tion project at the Lincoln Air Base. Defendants ad- 
mitted the accident and denied generally. The matter 
was heard before one judge of the compensation court 
resulting in an order dismissing the petition. A rehear- 
ing was had before the court en banc. The result, so far 
as important here, was a judgment awarding plaintiff 
“30% permanent partial disability to plaintiff’s body 
as a whole.” 

The compensation court further found “that plain- 
tiff has failed to meet the burden of proof required to 
establish by a preponderance of the evidence any causal 
connection between the disabilities, if any, of plaintiff’s 
eyes and ear and the accidental injury of January 13, 
1954.” The matter was appealed to the district court by 
the defendants, resulting in a judgment of affirmance on 
May 19, 1955. That judgment became final. 

Thereafter plaintiff brought this proceeding in the 
district court seeking a modification of the above judg- 
ment and an award of compensation based on perma- 
nent total disability to his body as a whole. The district 
court rendered judgment awarding $30 per week per- 
manent total disability for the remainder of the 300- 
week period from January 13, 1954, and thereafter com- 
pensation at $25 per week for the remainder of the life 
of the plaintiff. It awarded medical fees payable to 
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Dr. D. D. Sanderson in the sum of $150. Other items 
are not assigned as error. 

We must first determine the effect of the finding, 
which has become final, that plaintiff failed to prove any 
causal connection between the disabilities, if any, of his 
eyes and ear, and the accidental injury. 

The rules are: The statute restricts the basis for a 
modification of a previous award of compensation to the 
increase or decrease of incapacity that has occurred 
since the award and has been caused by the violence 
to the physical structure of the body of the claimant 
by the accident. Any increase or decrease in incapacity 
of the claimant the cause of which is not the injury 
received in the accident, the basis of the previous award, 
is insufficient to justify modification of the award; or 
as stated in the body of the opinion: “It is a claim of 
right of additional recovery because of a new effect and 
result of the same injury caused by the accident, the 
basis of the previous award.” Peek v. Ayers Auto Sup- 
ply, 157 Neb. 363, 59 N. W. 2d 564. 

We are unable to determine just what injuries the 
compensation court determined were the result of the 
violence to the physical structure of plaintiff’s body 
caused by the accident and upon which it based its find- 
ing of “30% permanent partial disability to plaintiff’s 
body as a whole.” It is patent that plaintiff received a 
skull fracture resulting from a blow on the head. The 
results flowing from it were the items that made up the 
partial disability rating. 

We do know (as a result of the finding quoted above) 
that any disabilities of eyes or ear were not elements 
that entered into that permanent partial rating. Those 
disabilities must be put aside and not considered in this 
proceeding. 

We have, then, this question: What increase of in- 
capacity has occurred since the award that has been 
caused by the violence to the physical structure of the 
body of plaintiff by the accident? 
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On this question the plaintiff, having the burden of 
proof, offered his own testimony and that of his wife 
and daughter. This consisted of evidence of his condition 
at the time of the hearing that he was “worse” now 
than at the hearing before the compensation court and 
that he was totally disabled. We do not deem it neces- 
sary to set out the evidence in detail, because threaded 
through it and as an integral part of the whole are the 
alleged contributing factors of his eyes and ear 
difficulties. 

Plaintiff also offered the evidence of Dr. D. D. San- 
derson, an eye and ear specialist. His findings and con- 
clusions must be put aside for the above reason. 

Plaintiff’s other witness was Dr. Paul D. Marx. It is 
quite apparent that the award by the compensation 
court rested in large part upon his testimony. It is not 
too clear as to whether Dr. Marx did or did not con- 
sider the eyes and ear conditions in his testimony in 
the instant trial. It is not his specialty. He had ex- 
amined the plaintiff on a number of occasions before the 
compensation court trial and since. He had treated the 
plaintiff. He had given the plaintiff a complete exam- 
ination a few days before this trial. He testified on di- 
rect examination that plaintiff’s physical condition had 
not changed enough to warrant a complete X-raying; that 
plaintiff was weak, nervous, and had periods of dizzi- 
ness; that he had impaired memory; that he had diffi- 
culty in articulating; that there was not any great in- 
crease or worsening as to either memory or articula- 
tion, but showed no improvement; and that he had a 
decrease in muscular power of hands, shoulders, and 
legs (relative to which limited activity or almost com- 
plete inactivity was a factor, though certain tender- 
ness earlier apparent was now missing). 

On cross-examination he testified that plaintiff’s com- 
plaints were substantially the same as they had been 
from the beginning “with very slight increase in some”; 
that plaintiff “has stabilized but is now showing prob- 
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ably some findings as a result of age and arteriosclerosis, 
which are usually aggravated by this type of trauma”; 
and that essentially his ‘findings are the same as they 
have been all along.” 

Obviously under that evidence of findings plaintiff 
has shown no increase of incapacity required by the 
rules quoted above. Patently Dr. Marx’ findings do not 
support an award showing an increase in incapacity. His 
conclusion was this: ‘A- Well, I find and feel this man 
—as I thought before, but even more so now—perma- 
nent or one hundred percent disability.” Stated other- 
wise, Dr. Marx disagreed with the finding of the com- 
pensation court and continued to disagree with. it as to 
the percentage of the disability. Manifestly that evi- 
dence will not support an award based on an iricreased 
disability. To so hold would be to convert this modifi¢a- 
tion proceeding into a new trial on the merits. It is 
not that, and under the statute cannot be. 

It follows that the award of the trial court granting 
the plaintiff an increase of compensation based on an 
increase of incapacity since the award cannot be sus- 
tained and must be set aside. 

At the time plaintiff was injured’ the law provided, 
applicable here, total disability compensation at the rate 
of not more than $28 per. week nor less than $17 per 
week, and thereafter for the remainder of life 45 per- 
cent of the wages received at the time of injury but not 
exceeding $22 per week nor less than $15 per week: 
§ 48-121, R. R. S. 1943, as amended by Laws 1953, c. 162, § 
1, p. 506. It was under this statutory provision that 
plaintift’s award of temporary total and permanent par- 
tial disability was made. 

In 1955 the Legislature increased the rate of $28 per 
week to $30 per week nor less than $20 per week, and 
the maximum after 300 weeks to $25 per week nor 
less than $17 per week. § 48-121, R. S. Supp., 1953, as 
amended by Laws 1955, c. 186, § 1, p. 527. 

The trial court in its ‘award in the instant edueaine 
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granted a total disability award prospectively at the 
rate of, first, $30 a week for 300 weeks and thereafter 
at the rate of $25 per week for the remainder of his 
life under the 1955 act. 

The second assignment of error is that the trial court 
erred in applying the 1955 rate of total disability to 
this case. Defendants contend that the 1953 act fixed 
the amount of compensation. Plaintiff contends that the 
1955 act operates prospectively from the date of the 
enactment and that the trial court was correct in ap- 
plying it. 

The 1957 session of the Legislature increased these 
comparative figures to $34 per week nor less than $20 
per week for total disability for the first 300 weeks, and 
not to exceed $27 per week nor less than $17 per week 
for the remainder of the life of the employee. § 48- 
121, R. S. Supp., 1955, as amended by Laws 1957, c. 
204, § 1, p. 716. 

The statute in effect when the accident happened 
and the compensation court award was made provided 
that for disabilities partial in character (with excep- 
tions not applicable here) the compensation should be 
6624 percent of the difference between the wages re- 
ceived “at the time of the injury” and the earning power 
of the employee thereafter but not more than $28 per 
week (with time limits not involved here). § 48-121, 
R. R. S. 1943, as amended by Laws 1953, c. 162, § 1, 
p. 506. 

At the time of this accident the statute provided: 
“Wherever in this act the term ‘wages’ is used, it shall 
be construed to mean the money rate at which the serv- 
ice rendered is recompensed under the contract of 
hiring in force at the time of the accident.” § 48-126, 
R. R. S. 1943, as amended by Laws 1953, c. 163, § 1, p. 
512. (Emphasis supplied.) 

That language was retained in the 1957 amendment. 
§ 48-126, R. S. Supp., 1955, as amended by laws 1957, 
c. 204, § 3, p. 721. So we must start with the fact that 
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the base figure in calculating the compensation is the 
wage “in force at the time of the accident.” 

It will be seen that the Legislature throughout has 
fixed the time for the calculations as to compensation to 
be that of the “time of the injury.” It is a matter of 
common knowledge that wage scales have increased 
markedly these last years. Obviously the Legislature 
intended by the 1955 and 1957 amendments to keep the 
compensation payments in some relative balance in pro- 
portion to the wages received at the time of the accident. 

It is apparent that all calculations were intended by 
the Legislature to have reference to wages, percentages, 
and results as of the time of the injury. 

The trial court erred in increasing the amount of the 
award for permanent partial disability. 

The trial court in the modification of award decree 
directed the defendants to pay to Dr. Sanderson a fee in 
the sum of $150. This was testified to as $80 for serv- 
ices prior to and at the hearing before the compensation 
court; $20 for examinations made ‘subsequent thereto; 
and $50 for a witness fee in the district court at this 
hearing. As to the $80, plaintiff states that it was “over- 
looked” at the time of the award of the compensation 
court. It is obvious that it was not overlooked but was 
disallowed because of the denial of liability of defend- 
ants for any eyes and ear disabilities. That denial be- 
came a final award. The same reasoning applies to the 
fee for examination preliminary to and testifying in 
the instant case. If the defendants are not liable for 
the disability arising from the eyes and ear conditions, 
they are not liable for the fee here which involves that 
disability. The court erred in the allowance of this 
item. See Schmidt v. City of Lincoln, 137 Neb. 546, 
290 N. W. 250. 

The judgment of the trial court is reversed and the 
cause remanded with directions to dismiss the petition 
for modification of the award. 

’ REVERSED AND REMANDED WITH DIRECTIONS. 
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GeEoRGE BACKER ET AL., APPELLANTS, v. CITY OF SIDNEY, 
NEBRASKA, APPELLEE. 
89 N. W. 2d 592 


Filed April 25, 1958. No. 34268. 
SUPPLEMENTAL OPINION 


AppEAL from the district court for Cheyenne County: 
Isaac J. NisLEy, JupcGeE. On motion for rehearing. See 
165 Neb. 816, 87 N. W. 2d 610, for original opinion. Or- 
iginal opinion corrected. Motion for rehearing overruled. 


Holtorf & Hansen and Thorpe & Babcock, for appel- 
lants. 


Clinton & McNish, for appellee. 


Clarence S. Beck, Attorney General, and Harold S. 
Salter, amici curiae. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BostAucu, JJ. 


. MeEssmore, J. 


In reconsidering syllabus No. 3 in the original opin- 
ion, 165 Neb. 816, 87 N. W. 2d 610, we conclude that it 
should be withdrawn and in its place the following sub- 
stituted: The most satisfactory distinction between gen- 
eral and special benefits is that general benefits are 
those which arise from the fulfillment of the public 
object which justified the taking, and special benefits 
are those which arise from the peculiar relation of the 
land in question to the public improvement. In other 
words the general benefits are those which result from 
the enjoyment of the facilities provided by the new 
public work and from the increased general prosperity 
resulting from such enjoyment. The special benefits 
are ordinarily merely incidental and may result from 
physical changes in the land, from proximity to a de- 
sirable object, or in various other ways. 

Any language. appearing in the opinion .or holding 
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contrary to the foregoing is hereby withdrawn and 
should be disregarded. 

Insofar as special benefits are concerned, as a matter 
of law there were none except as the same may refer to 
drainage and the court was in error in submitting that 
issue generally. In view of the foregoing any language 
appearing in the opinion to the effect that no special 
benefits accrued to the plaintiffs’ lots should not be 
considered as applying to drainage. In other words, it 
is a question for a jury to determine as to whether or 
not any special benefits accrued to plaintiffs’ lots by 
virtue of the improved drainage resulting thereto by 
reason of the improvement and the trial court should 
limit the issue of special benefits thereto. 

The original opinion is corrected as above set out. 

The motion for rehearing is overruled. 

ORIGINAL OPINION CORRECTED. 
MOTION FOR REHEARING OVERRULED. 
YEAGER, J., participating on briefs. 


OrvIL E. KUHLMANN, APPELLEE AND CROSS-APPELLANT, V. 
PLATTE VALLEY IRRIGATION DISTRICT, A CORPORATION, 
APPELLANT AND CROSS-APPELLEE. 

Emmett P. KUHLMANN ET AL., APPELLEES AND CROSS- 
APPELLANTS, V. PLATTE VALLEY JRRIGATION DISTRICT, A 


CORPORATION, APPELLANT AND CROSS-APPELLEE. 
89 N. W. 2d 768 


Filed April 25, 1958. Nos. 34309, 34310. 


1. Trespass: Injunction. The owner of real estate has the legal 
right to use and operate it free from repeated acts of trespass, 
and an injunction will be granted to restrain such acts especially 
where committed under a claim which indicates a continuance of 
the trespass. 

In such cases equity looks to the nature of the 

injury inflicted and the fact of its constant repetition rather 

than to the magnitude of the damage inflicted as the ground for 
granting relief. 
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3. Pleading: Evidence. A party may at any time invoke the 


language of the pleading of his adversary on which the case 
is tried, on a particular issue, as rendering certain facts indis- 
putable and in so doing he is neither required nor permitted to 
offer the pleading in evidence. 

An admission made in a pleading on which 
the trial is had is more than an ordinary admission. It is a 
judicial admission and constitutes a waiver of all controversy so 
far as the adverse party desires to take advantage of it and is 
therefore a limitation of the issues. 

A judicial admission is a formal act done 
in the course of judicial proceedings which is a substitute for 
evidence, thereby waiving or dispensing with the production of 
evidence by conceding for the purpose of litigation that the 
subject of the admission is true. 

A judicial admission is ordinarily final and 
conclusive upon the party by whom it is made unless the trial 
court, in the exercise of a judicial discretion, timely relieves 
him from that consequence. 

Trial: Appeal and Error. This court may in an equity case 
give proper consideration to the fact that the trial court in- 
spected the premises and physical matters involved and that 
its examination thereof constituted evidence because the rele- 
vant facts observed necessarily affected the mind of the court 
and tended to influence belief or unbelief on the matters at 
issue in the cause. 


Easements: Adverse Possession. The use and enjoyment which 
will create title by prescription to an easement is substantially 
the same in quality and characteristics as the adverse posses-~ 
sion which will give title to real estate. The use and enjoy- 
ment must be adverse, under claim of right, continuous, open, 
exclusive, with the knowledge and acquiescence of the owner 
of the servient tenement, must continue for the full prescriptive 
period, and must be substantially identical. 

Easements. To establish a prescriptive right to an easement 
all of the elements of a prescriptive use and enjoyment must be 
established by clear, convincing, and satisfactory evidence. 

If an easement is acquired by prescription, the extent 
of the right is fixed and determined by the user in which it 
originated. To establish an easement by prescription the evi- 
dence must show the extent of the adverse user for a period 
of 10 years. 

An alleged easement that is too indefinite for a 
determinate description cannot be established and protected by 
a court of equity. 
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12. Stipulations. A stipulation in writing of attorneys concerning 
the manner of the trial of the case, approved by and made an 
order of the court, is binding upon the parties and the court 
and a judgment rendered in the case contrary to the stipulation 
is prejudicially erroneous. 

Stipulations in writing voluntarily entered into between 
the parties to a cause or their attorneys for the government 
of their conduct and the control of their rights during the 
trial or the progress of the cause will generally be respected 
and enforced by the courts if such stipulations are not contrary 
to good morals or sound public policy. 

Courts should enforce valid stipulations unless good 

cause is shown for declining to do so, especially where the 

stipulation has been acted upon so that the parties may not 
be placed in status quo. 


13. 


14. 


APPEAL from the district court for Lincoln County: 
Joun H. Kuns, Jupce. Affirmed in part, and in part 
reversed and remanded. 


Baskins & Baskins, for appellant. 
Crosby, Crosby & Nielsen, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
CHAPPELL, and Bostaucu, JJ. 


Bos.Laucu, J. 

The purpose of this litigation is to prevent appellant 
by permanent injunction from discharging water from a 
lateral of the district into Scout Creek and transporting 
it thereby to and into the North Platte River; the re- 
covery from appellant of damages caused appellees, as 
they claim, by discharging irrigation water from the 
works of the district into Scout Creek; and general 
equitable relief. 

The issues of these cases relating to the right of ap- 
pellees to have a permanent injunction against appel- 
lant preventing it from discharging irrigation water from 
its works into Scout Creek were by stipulation of the 
parties and the approval and order of the trial court 
tried simultaneously and the proof offered and received 
on the trial of these issues was made part of the record of 
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each of the above-described cases. There was an ap- 
peal to this court in each of the cases from the findings 
and judgment of the trial court of the issues concerning 
the remedy of injunction and the appeals in this court, 
identified as case No. 34309 and case No. 34310, were by 
this court consolidated. The appeals are essentially 
identical and will be disposed of as though there was 
but a single appeal. The appellees in the two appeals 
will be referred to by the respective name of each or 
collectively as appellees. 

Appellees alleged in substance, as the basis for the 
permanent injunction they sought, these matters: 

Orvil E. Kuhlmann is the owner of parts of Section 
19, Township 14 North, Range 30 West of the 6th P. M., 
Lincoln County, described in detail in the petition in the 
case brought by him. Emmett P. Kuhlmann and Wil- 
lard D. Kuhlmann are the owners of parts of Sections 
19 and 29, Township 14 North, Range 30 West of the 
6th P. M., Lincoln County, described in detail in the 
petition in the case brought by them. 

Scout Creek, a natural watercourse, meanders over 
and across the lands of appellees. Appellant, a Ne- 
braska corporation and an irrigation district, has ac- 
quired and uses ditches to carry water for irrigation 
purposes west, northwest, and southwest of the lands 
of appellees and in the vicinity of Scout Creek. 
Scout Creek, under natural conditions, transports a 
small stream of water except when its flow is aug- 
mented by run-off waters caused by heavy rain in the 
area which it drains and thereby Scout Creek has in 
instances run bank full prior to the happening of the 
matters complained of herein but the creek has only 
infrequently experienced flood stage from natural 
causes. Appellant caused a ditch to be excavated be- 
tween its irrigation system and Scout Creek west of the 
lands of appellees to permit waters not used by irriga- 
tors along the irrigation system of appellant to dis- 
charge and flow into and through the creek to the river 
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east of the lands of appellees. Scout Creek has within 
the last 4 years, due to the water placed therein by ap- 
pellant by the means aforesaid, overflowed its banks 
frequently each year; has thereby flooded the lands 
of appellees; and has caused them continuing and in- 
creasing and irreparable damage to their lands and 
annual crops planted and growing thereon. Water put 
by appellant into the creek has caused it to change its 
course, has caused continuing and increasing erosion, 
has washed out bridges, has endangered buildings, and 
has substantially lowered the water table of the lands of 
appellees. The flooding of the lands of appellees, be- 
cause of the situation which exists, causes the water to 
be trapped upon their lands so that the productivity of 
the flooded lands has been destroyed. Appellees have 
utilized and exhausted the means known to them to pre- 
vent and minimize the damage done and threatened to 
their land and property by the water discharged by 
appellant into Scout Creek as aforesaid without ma- 
terial or successful result. Appellees have advised ap- 
pellant of the facts and requested and demanded that 
the condition created by it be remedied but appellees 
have secured no permanent relief by consultation with 
or demands made upon appellant in this regard. The 
officers of appellant have advised appellees that nothing 
can be done to improve their situation and that appel- 
lant must continue to discharge irrigation waters into 
the creek as it has done in the past because of the na- 
ture of the operation of appellant. Scout Creek has 
been and is unable to accommodate within its banks 
the discharge of water from the system of appellant 
into it during the last 3 or 4 years and the available rem- 
edy for the situation of which appellees complain is the 
prevention of the discharge of irrigation water from the 
works of appellant into Scout Creek. 

Appellant by answer admitted the ownership of the 
lands described in the petitions of appellees and that 
Scout Creek crosses their lands, denied all other mat- 
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ters pleaded by appellees, and alleged new matters as 
follows: 

Scout Creek has two branches west of the lands of 
appellees. One extends more than 5 miles to the south- 
west and the other about 3 miles northwest from where 
they converge near the west line of Section 19, Town- 
ship 14 North, Range 30 West of the 6th P. M., in Lin- 
coln County. Appellant has an irrigation lateral, known 
as lateral No. 23, the course of which is recited in de- 
tail in the answer but it is not necessary to do so here. 
The east terminal of the lateral for many years was at 
the west line of Section 23, Township 14 North, Range 
31 West of the 6th P. M., in Lincoln County, and any 
waste water from it was spilled into the road ditch and 
carried south to the southwest corner of Section 23 and 
thence east to the south branch of Scout Creek. Sub- 
sequently the lateral was extended eastward with its 
east terminus in Section 24. More than 10 years ago 
appellant excavated a ditch from the east end of the 
lateral to the south branch of Scout Creek and thereby 
spilled the water from the lateral into the creek. Since 
and during said time the ditch has been used as a spill- 
way to return the waste water from. the lateral to the 
North Platte River. Appellant has obtained by user 
an easement in Scout Creek across the lands of ap- 
pellees. The quantity of water emptied into and trans- 
ported through Scout Creek by appellant to the North 
Platte River has not materially varied during the last 
20 years. Appellant asked the court to deny the re- 
lief sought by appellees, to find and adjudge that ap- 
pellant has an easement across the lands of appellees 
in Scout Creek for the transportation of the waste water 
from the lateral to the river, and for general equitable 
relief. 

The reply of appellees denied the new matter in the 
answer of appellant. 

The trial court found generally for appellees on the 
issues relating to their right to an injunction as prayed 
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for by them; that appellant should be enjoined from 
continuing to spill water in any manner from lateral 
No. 23 into Scout Creek at any place along the creek 
without the consent of appellees or their successors in 
interest; that the water spilled into Scout Creek by 
appellant increased the flow of it through the lands of 
appellees; that appellant had failed to establish an ease- 
ment to flood the lands of appellees because of the un- 
certainty of the extent and manner of the use during 
the claimed prescriptive period; that the proof as to 
damage claimed to the lands of appellees and the causa- 
tion thereof was uncertain and speculative and no dam- 
ages could be assessed or allowed; that because thereof 
appellees should not be permitted to proceed further 
to try the issue of damages claimed due them from ap- 
pellant; and that the cause of action for damages should 
be dismissed with prejudice. Judgment was rendered by 
the district court in harmony with the findings. The 
motion of appellant for a new trial and the motion of 
appellees for a new trial as to the issue of right to and 
the amount of damages only were each denied. Appel- 
lant has prosecuted an appeal and appellees have cross- 
appealed as to the issue of damages and the adjudication 
thereof adverse to them. 

Appellant had an irrigation supply canal referred to 
in the record as lateral No. 23 and hereafter spoken of 
as the lateral. For many years and until soon after the 
year 1930 it came from the west and had its east ter- 
minus at the road ditch on the west of Section 23, Town- 
ship 14 North, Range 31 West. There was only a 
small amount of water spilled from the lateral at that 
time but whatever there was went south in the road 
ditch to the southwest corner of Section 23 and turned 
east along U. S. Highway No. 30 to where it intersected 
the south branch of Scout Creek. The lateral was soon 
after 1930 extended east to and upon what is called in 
the record the Rowley land which is a part of Section 24, 
Township 14 North, Range 31 West. There was a re- 
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stricted amount of water wasted from the east terminus 
of the lateral during the dry years of the 1930’s fol- 
lowing the extension of the lateral until the district 
was able to purchase storage water. One witness de- 
scribed the condition in the dry years as appellant having 
30 to 65 second feet of water at the headgate and 200 
dry men calling for the water. During this period ap- 
pellant often made hay dams in the river in an attempt 
to induce water to flow into its works from the river. 
Its water was so limited that appellant practiced a 
relay system in furnishing water to its users from the 
lateral. The water therein was relayed to the users 
commencing at the west end and continuing eastward. 
The first user was supplied water for a certain period, 
depending on the area to be watered. The next user was 
then furnished water for his land on a similar basis. 
This method was followed until all users were served 
if the supply of water was sufficient. At times it was not 
when there was a deficiency of precipitation. The relay 
system was used by appellant as late as 1950. The 
date appellant first purchased storage water is not shown 
by the record but it is definite that appellant has since 
the year 1950 distributed to its users storage water in 
addition to what direct-flow water is secured under its 
appropriation of 202 second feet. Scout Creek had a 
continuously flowing stream of water until the year 
1924 when a drainage ditch was constructed a short 
distance south of it and generally parallel with it from 
west of the area involved in this case and extending 
east to the North Platte River. Since then the creek 
has had no natural flow of water except during periods 
of run-off resulting from rains or melting snow. 

The east end of the lateral when it was extended 
into the Rowley land terminated in a pasture near a 
cottonwood grove that was the east line of the west 
eighty of the Rowley land. There is evidence that the 
lateral followed a ridge that was higher than the ground 
on either side of it and that any water discharged at 
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the east end of the lateral went partly to the north 
into what is spoken of in the record as “marsh,” “marshy 
land,” or “Halligan’s slough,” along and through which 
the north branch of Scout Creek passed and to the east 
thereof it joined the south branch of Scout Creek west 
of the lands of appellees and the two formed Scout 
Creek. It proceeded from and through the lands of 
appellees in an irregular course to and emptied into the 
North Platte River. There is also evidence that some 
of the water from the lateral went into a “low spot” 
on the Rowley land and finally reached the south branch 
of Scout Creek. 

Appellant excavated a ditch in May of 1947 that con- 
nected the east end of the lateral with the south branch 
of Scout Creek. This was on a part of the Rowley land 
described as the southeast quarter of Section 24. Ap-. 
pellant has since used the artificial ditch to discharge 
and spill water from the lateral into Scout Creek. This 
has been and is the method by which appellant returned 
unused irrigation-water taken by it from the North 
Platte River to that stream. 

The overflow of Scout Creek in the vicinity of and 
on the lands of appellees before the construction of the 
ditch on the Rowley land which connected the lateral 
and the south branch of Scout Creek occurred only on 
the occasion of heavy run-off of surface water. One 
of the owners of land involved in this case testified he 
sustained no damage by any flooding before the con- 
struction of the ditch and his evidence in this respect: 
is not controverted. During what is spoken of in the 
record as “later years” appellant bought storage water. 
This was after 1947 when the artificial ditch was con- 
structed by appellant. Appellant, because of the stor- 
age water available to it, changed its plan of operation 
and thereafter attempted to keep its ditches full of 
water. The creek would overflow at night because of 
the increased discharge from the lateral. There was: 
more water than the users wanted and all of them would 
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sometimes let it go by in the lateral; hence the increased 
discharge of water into the creek. If there was a rain 
the users would discontinue taking water and it would 
be discharged from the lateral into the creek. There 
were times when the lateral spilled considerable quan- 
tities of water because some or all of the users would, 
without notice to the ditch rider, discontinue taking 
water. If the headgate was not closed, water would go 
down the lateral into Scout Creek and it would fre- 
quently overflow. This had been the custom and result 
for years. 

Appellee Orvil E. Kuhlmann owned land in Section 
19, Township 14 North, Range 30 West, which was west 
of the land of appellees Emmett P. and Willard D. Kuhl- 
mann in Section 19 which extended east to and bordered 
on the North Platte River. Orvil E. Kuhlmann testi- 
fied: After the ditch was made by appellant connect- 
ing the lateral with the south branch of Scout Creek 
as above described there was a material change in the 
water that flowed in the creek. The water would come 
down the creek suddenly, it would fill rapidly, and the 
creek would many times overflow its banks. In 1954 the 
water was high enough that the witness was compelled 
to construct a dike along the south bank of Scout Creek 
north of the buildings on his land to keep the water out 
of his buildings and he has since maintained the dike 
as a necessary protection. He had no such experience 
before the artificial ditch was made. He followed the 
water up the creek and found it was coming from the 
lateral, through the ditch made by appellant, into Scout 
Creek, and thence to and upon the lands of appellees. 
The floodwaters substantially destroyed about 10 acres 
of good grassland located a short distance northwest 
of the buildings on his land and north of the creek. 
The floodwaters filled a slough on his land and seeped 
between 40 and 60 acres of meadow. The situation 
was such that the floodwater was trapped in this area. 
Before the meadow was flooded it had been good hay 
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land. Afterwards it was destroyed for practical pur- 
poses. The witness made a record of the times he knew 
Scout Creek overflowed and flooded on his land during 
the irrigation season of the years 1954, 1955, and 1956. 
Numerous times the creek was out of its banks during 
this period. He investigated and found that the water 
causing the overflow was coming from the lateral, 
through the artificial ditch, and down Scout Creek. 
The witness observed damage to the land of appellees 
Emmett P. and Willard D. Kuhlmann from east of his 
land to the river. A part of the land of Emmett P. and 
Willard D. Kuhlmann directly north of the buildings 
on their land which had been good grassland had been 
substantially destroyed by flooding and seepage caused 
by the overflow of Scout Creek. There was other dam- 
age which consisted of the banks of Scout Creek being 
washed and caved in and the creek had deepened 2 or 
3 feet. The bottom of it in prior years was mud and 
vegetation but now the bed of the creek is gravel. The 
increased water in the creek had cut it down to gravel. 
The course of the creek changed in some places on the 
lands of the appellees. The cutting of the bed of Scout 
Creek to gravel lowered the water table under the 
land in Section 29 and made it impossible to irrigate 
that land. There were numerous occasions when there 
had been no recent rain that the witness observed 
high water in the creek east of the east end of the lat- 
eral. This was true from 1947 or 1948 to the time of the 
trial of this case. He had seen water flowing in Scout 
Creek east of the outlet of the lateral when there was 
no water in Scout Creek in Section 25, Township 14 
North, Range 31 West, southwest of the connection of 
the artificial ditch made by appellant and Scout Creek. 
The witness did not give written consent to appellant 
to spill or flow any water into or through Scout Creek. 

Appellee Emmett P. Kuhlmann testified: He had 
lived on the land he owned that is involved in this litiga- 
tion since 1928. There was no ditch that connected the 
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east end of the lateral and Scout Creek in 1946. The 
ditch that provided this connection was there to his 
knowledge in 1949 or 1950. The water flowing in Scout 
Creek had increased and in 1950 he investigated to as- 
certain the cause of it. He found it was coming from 
the lateral. He on one occasion irrigated 40 acres of 
ground in less than 24 hours with water appellant had 
discharged from the lateral. There had not been rain re- 
cently before that time and there was no water then in 
the south branch of Scout Creek. His land in Section 29 
had been irrigated as long as he could remember. The 
bottom of the creek was lowered to gravel. Thereafter 
when water was put on the land in Section 29 it would 
go to gravel. It pulled over to the creek and the water 
went down to the river instead of remaining in the soil. 
The banks of the creek were eroded and the creek formed 
channels other than the original one. The damage to 
the meadow on the land of the witness was almost 
complete. 

' A member of the board of directors of appellant from 
1944 through 1952, a Mr. Wilson, testified that on several 
occasions while he was director, Henry Kuhlmann, the 
father of appellees and the former owner of the lands 
now owned’ by appellees, would call Mr. Wilson and 
complain about water that was flooding the Kuhlmann 
land. The director said the source of the water com- 
plained of was the lateral. He said he would turn the 
water out of the lateral. He said that this would happen 
after a rain or when the people would shut off on 23 
and the water would go down the wasteway and Henry 
(Kuhlmann) would call Mr. Wilson. He said he and 
Henry Kuhlmann got along pretty well on that arrange- 
ment. 

Harris v. Steele, 110 Neb. 213, 193 N. W. 268, declares: 
“Where a landowner, for the purpose of irrigation for 
the benefit of himself and others, diverts water from a 
river through lands of others without the latter’s con- 
sent, or without procuring the right by condemnation 
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proceedings, or without obtaining the consent in writing 
of a majority of the residents and landowners bordering 
on a stream or channel through which it is proposed to 
conduct the water as provided in section 8458, Comp. 
St. 1922 (now § 46-252, R. R. S. 1943), such landowner 
may be restrained by injunction from continuing the 
trespass * * *.” In the opinion it is said: “Defendants 
urge that * * * an injunction was not a proper remedy. 
We are unable to agree with this contention. The plain- 
tiffs have the legal right to own and operate their lands 
free from the interference of others, in such manner as 
suits their own convenience or whims; and this right 
cannot be interfered with except in the manner provided 
by law. * * * The flowing of the water over the plain- 
tiffs’ lands is a continuing trespass against which injunc- 
tion is the proper remedy.” 

This court said in Hagadone v. Dawson County Irr. 
Co., 136 Neb. 258, 285 N. W. 600: “The owner of real 
estate has the legal right to use and operate such land 
free from repeated acts of trespass, and an injunction 
will issue to restrain such acts, especially where com- 
mitted under a claim which indicates that the trespass 
will be continued.” 

In Lackaff v. Bogue, 158 Neb. 174, 62 N. W. 2d 889, 
it is said: “In such cases, equity looks to the nature of 
the injury inflicted, together with the fact of its con- 
stant repetition or continuation, rather than to the mag- 
nitude of the damages inflicted, as the ground of af- 
fording relief.” See, also, Fenster v. Isley, 143 Neb. 888, 
11 N. W. 2d 822; Faught v. Platte Valley Public Power 
& Irr. Dist., 147 Neb. 1032, 25 N. W. 2d 889. 

The acts enjoined by the trial court were committed 
under a claim and circumstances which indicate that the 
trespass will be continued and repeated. Appellant is 
committed to serve its users of water from the lateral 
to and including the Rowley land. The needs of the 
users require storage water and the abandonment of the 
relay system. Appellant is obligated by law to return 
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any unused irrigation water to the North Platte River. 
§ 46-265, R. R. S. 1943. So long as rainfall run-off and 
water discharged from the lateral must flow through 
Scout Creek as it does now, the injury to appellees will 
continue. Appellant cannot predict rainfall and denial 
of irrigation waters so that spill water of an amount 
short of overflow and flooding can be planned. It ig 
obvious that damaging use and nondamaging use are 
in this instance inseparable. This was probably appar- 
ent when the premises were viewed by the trial judge. 
Appellant is unyielding in its insistence of necessity and 
right to maintain and continue its operations as it has 
conducted them in the past. 

Appellant argues that in the year 1947 Rowley, the 
owner of the land where the work was done, constructed 
a drainage ditch which connected the east end of the 
lateral with Scout Creek so that the discharge of irriga- 
tion water from the lateral was conducted to and placed 
in Scout Creek; that the excavation was done by a con- 
tractor at the instance of Rowley and he paid the ex- 
pense of it to the contractor; that the ditch was made 
without the knowledge or consent of the appellant; that 
the evidence is that appellees suffered no damage to 
their lands before the drainage ditch was constructed in 
1947; that appellees failed to establish that the injuries 
of which they complain would have occurred. if the 
drainage ditch had not been constructed but, on the 
contrary, their proof shows that it was “the construction 
of that ditch that caused their trouble’’; that there was 
therefore an intervening cause that produced any dam- 
age sustained by appellees; that the intervening cause 
was the construction of the drainage ditch which con- 
nected the lateral and Scout Creek; and that appellant 
“had nothing to do with that intervening cause and that 
it had not even any knowledge of it.” 

The assertion and conclusion of appellant that the 
evidence of appellees “affirmatively shows that it was 
the construction of that ditch that caused their (appel- 
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lees’) trouble” is correct. The record shows this without 
dispute. The futility of the argument and conclusion of 
appellant is that the record shows that there is no basis 
of fact for either. The answer of appellant, one of the 
pleadings on which this case was tried, alleges that de- 
fendant (appellant in this court) built a ditch that con- 
nected the east end of lateral No. 23 with the south 
branch of Scout Creek upon the southeast quarter of 
Section 24; and that the spill water from lateral No. 23 
has been spilled and emptied into Scout Creek and the 
same has been used as a spillway to return waste water 
from lateral No. 23 to the North Platte River. Barka- 
low Bros. Co. v. English, 159 Neb. 407, 67 N. W. 2d 336, 
declares: “The allegations of a pleading are always in 
evidence for all purposes of the trial. * * * A party 
may at any and all times invoke the language of the 
pleading of his adversary on which the case is tried, 
on a particular issue, as rendering certain facts indis- 
putable; and in doing this he is neither required nor per- 
mitted to offer the pleading in evidence. * * * Admis- 
sion made in a pleading on which the trial is had is 
more than an ordinary admission. It is a judicial admis- 
sion. It is not a means of evidence, but a waiver of all 
controversy, so far as the adverse party desires to take 
advantage of it, and is therefore a limitation of the is- 
sues.” See, also, Wright v. Lincoln City Lines, Inc., 
160 Neb. 714, 71 N. W. 2d 182; Schaub v. City of Scotts- 
bluff, 164 Neb. 805, 83 N. W. 2d 775. 

The record evidences that during the trial the parties 
to this litigation stipulated in open court that “M to L 
represents a man-made ditch connecting the east end 
of Lateral 23 with Scout Creek, a ditch constructed by 


the defendant.” The designation therein, “M to L,” - 


referred to and identified a line on an exhibit in the 
case. “M’”’ on the exhibit represents the east end of the 
lateral and “L” designates where the ditch constructed 
by defendant (appellant in this court) connected with 
and emptied into the south branch of Scout Creek. The 
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line on the exhibit from M to L represents the ditch 
constructed for the purpose of connecting and which 
does connect the lateral and Scout Creek. The stipula- 
tion in this instance has not been modified and remains 
in force and effect as made. There has been no effort 
by appellant to dissipate the effect of the stipulation 
as to it. Appellant cannot be heard in this litigation 
to contend anything contrary to the stipulation. It is 
conclusively bound by the agreement made at the trial. 

LeBarron v. City of Harvard, 129 Neb. 460, 262 N. W. 
26, 100 A. L. R. 767, states: “A formal, judicial stipula- 
tion by the parties as to facts, so long as it stands, is 
conclusive between them, and cannot be contradicted 
by evidence tending to show the facts otherwise.” 

Kipf v. Bitner, 150 Neb. 155, 33 N. W. 2d 518, states: 
“A judicial admission is a formal act done in the course 
of judicial proceedings which is a substitute for evidence, 
thereby waiving or dispensing with the production of 
evidence by conceding for the purpose of litigation that 
the proposition of fact alleged by the opponent is true. 
* * * A judicial admission is ordinarily final and con- 
clusive upon the party by whom it was made, unless 
the trial court, in the exercise of a judicial discretion, 
timely relieves him from that consequence.” 

It must therefore be accepted as a fact incapable of 
dispute in this litigation that appellant constructed the 
ditch connecting its lateral No. 23 and the south branch 
of Scout Creek. It follows in the circumstances of the 
record that appellant is responsible for the consequences 
of the construction and use of that ditch which caused 
the injuries and damage to appellees complained of by 
them in this litigation. It may with propriety be said 
that appellant does not seriously maintain that appellees 
are not entitled to the injunctive relief granted them 
by the judgment of the district court, unless appellant 
has a prescriptive easement to spill its unused irrigation 
water into and carry it through Scout Creek, because 
in the first announcement of the brief of appellant it is 
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said that the question involved is: “Does the defendant 
(appellant) have an easement in Scout Creek, which 
crosses the lands of the plaintiffs (appellees), to carry 
its waste water from the end of Lateral No. 23, to the 
North Platte River?” Appellant poses no other question 
under the title “QUESTION INVOLVED” as being pre- 
sented by this litigation in this court. 

This is an equity case. The trial court made an in- 
spection of the premises and the physical matters in- 
volved. It is said in Keim v. Downing, 157 Neb. 481, 
59 N. W. 2d 602: “This court may in an equity case 
give proper consideration to the fact that the trial court 
inspected the premises and the physical matters in- 
volved and that its examination thereof constituted evi- 
dence because the relevant facts observed necessarily 
affected the mind of the court and tended to influence 
belief or unbelief on the matters at issue in the case.” 
See, also, Shepardson v. Chicago, B. & Q. R. R. Co., 160 
Neb. 127, 69 N. W. 2d 376; Bahm v. Raikes, 160 Neb. 
503, 70 N. W. 2d 507. 

It is concluded that appellees are entitled to the in- 
junctive protection awarded them by the judgment of 
the district court unless appellant has established the 
prescriptive easement it claims in Scout Creek. 

Appellant asserts that it has acquired and has a 
prescriptive easement in Scout Creek, to the extent of 
its capacity, to discharge unused irrigation water from 
the lateral into Scout Creek and to transport such water 
through the creek across the lands of appellees to the 
North Platte River, the source from which the water is 
derived. Appellant relies upon the testimony of its 
witnesses to establish the easement it claims. 

Wallace I. Quinn testified that he was 77 years of age 
and was first employed by appellant as a ditch rider on 
the lateral in 1938. He did not know how long he was 
employed but he estimated that he worked off and on, 
but not steadily, for 7 or 8 years. The lateral in 1938 
went east to and upon a part of the Rowley land. There 
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was water discharged from the east end of the lateral on 
the Rowley land. The witness did not say how much. He 
said it went into Scout Creek. There was a ditch that 
ran a little south and east until it got to the east end 
of the grove that was the east line of that west eighty 
and there was a pasture there. He then said: “It flowed 
south when I was there. If I told you any more, I 
would have to say that I was gone.” Whether or not 
any water was discharged from the lateral at that time 
depended upon the occurrence or absence of precipita- 
tion. When the witness was asked the direction the 
ditch extended which he claimed was there in 1938 he 
said: ‘Well, it would naturally go south if you let it 
go just a natural course.” Later he said any water from 
the lateral came along through the slough and road and 
wherever it happened to flow. The slough he referred 
to was north of the terminus of the lateral. It was much 
lower than the ground where the lateral was located. 
The slough is designated on a map in evidence as 
“marshy land” and is spoken of in the record as Halli- 
gan’s slough. During the time the witness was em- 
ployed by appellant it had difficulty in getting water 
for its purposes and it frequently resorted to the con- 
struction of hay dams in the river in an attempt to get 
water to flow into its works. 

William Calhoun testified he was a member of the 
board of directors of appellant in 1935, 1936, and 1937. 
He was at the east end of the lateral at times during 
that period. The water went southeast from the end of 
the lateral. There was a ditch there. Appellant was 
short of water when he was on the board. In later 
years there was plenty of water because appellant had 
secured storage water. Before it had storage water 
appellant was short of water for its needs. 

Everett E. Wilson testified he was a director of ap- 
pellant for 8 years commencing in 1944 and continuing 
into 1952. He knew the lateral as long as he could re- 
member. He said water discharged from the lateral on 
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the Rowley place went in an easterly direction but it 
did not go to Scout Creek. He thought it went within 
about 200 feet of it. There was a low spot there and 
water from it went into Scout Creek. 

C. H. Bostwick testified he was a director of appel- 
lant 3 years, 1932-1935. He used water from the lateral 
and was familiar with it when he was on the board and 
‘ at various other times. Any water discharged from the 
lateral on the Rowley land when he was on the board 
went southeasterly and dropped over in Rowley’s pas- 
ture. At that time that was the end of it. 

Clarence W. Wilson testified he was an assistant ditch 
rider during 1948 and 1949. He had knowledge of the 
lateral. Any water from it while he was employed by 
appellant went towards the southeast but he did not 
know its destination. There was very little if any water 
discharged from the lateral the years he worked as 
ditch rider. 

Appellees offered proof that the ditch constructed by 
appellant connecting the lateral and Scout Creek did 
not exist in the fall of 1946. The ditch from the east 
end of the lateral to Scout Creek was constructed by 
appellant in May 1947. There was no indication of any 
previous ditch that conducted water from the lateral to 
Scout Creek. There was a slough at that location. Ap- 
pellees also produced evidence that before the ditch was 
made by appellant in 1947 any water discharged from 
the lateral ran down off of the table and went north to 
Halligan’s slough, sometimes referred to in the record 
as the north branch of Scout Creek. The lateral was 
on ground higher than the surrounding area. There was 
a distinct drop from the lateral to Halligan’s slough. 
The drop box which conducted water from the lateral 
into the ditch constructed by appellant was installed in 
1949. 

The character of the litigation requires this court to 
try the issues de novo and to reach a conclusion inde- 
pendent of and not influenced by the findings of the 
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trial court except to the extent the evidence is irrecon- 
cilably conflicting and as to that this court may con- 
sider the fact that the trial court saw the witnesses, 
observed their manner while testifying, and accepted one 
version of the facts. This court is also privileged to 
give proper consideration to the fact that the trial court 
inspected the premises and the physical matters involved 
and was thereby influenced in his consideration and 
decision of the matters at issue. Keim v. Downing, 
supra. 

The proof concerning the issues involving the claim 
of appellant of a prescriptive easement in Scout Creek 
is equivocal and in some respects inconsistent and un- 
satisfactory. It is not of the quality that is required to 
establish such a right. A prescriptive right is not looked 
on with favor by the law and it is essential that all 
the elements of use and enjoyment necessary to give 
title to real estate concur in order to create an ease- 
ment by prescription. The elements are adverse user 
under claim of right; continuous, open, exclusive, and 
notorious enjoyment and knowledge of the servient 
owner for the full prescriptive period; and identity of 
the thing enjoyed. The proof must be clear, convincing, 
and satisfactory. 

In Jurgensen v. Ainscow, 155 Neb. 701, 53 N. W. 2d 
196, it is said: “The use and enjoyment which will give 
title by prescription to an easement is substantially the 
same in quality and characteristics as the adverse pos- 
session which will give title to real estate. * * * The 
use must be adverse, under a claim of right, continuous 
and uninterrupted, open and notorious, exclusive, with 
the knowledge and acquiescence of the owner of the 
servient tenement, and must continue for the full pre- 
scriptive period. * * * To prove a prescriptive right to 
an easement all of the elements to a prescriptive use must 
be generally established by clear, convincing, and sat- 
isfactory evidence.” See, also, Stubblefield v. Osborn, 
149 Neb. 566, 31 N. W. 2d 547; Onstott v. Airdale Ranch 
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& Cattle Co., 129 Neb. 54, 260 N. W. 556; Dunn v. 
Thomas, 69 Neb. 683, 96 N. W. 142; Beckley Nat. Ex- 
change Bank v. Lilly, 116 W. Va. 608, 182 S. E. 767, 
102 A. L. R. 462. 

A sufficient obstacle to finding that appellant has 
the right in Scout Creek it claims is the absence of 
clear, convincing, and satisfactory evidence of when 
the claimed period of adverse user began; of when ap- 
pellant commenced to discharge from its lateral a 
“bankfull” volume of water in Scout Creek which is 
the extent of the easement now claimed by appellant; 
of how a bank full easement would or could be esti- 
mated, measured, or ascertained; of what amount of 
water was actually discharged in Scout Creek at dif- 
ferent times during any period; or of what amount of 
discharged water was intended to be adverse in nature 
and under claim of right. The law treats with disfavor 
a claim of prescriptive right based on adverse user and 
requires the elements to be clearly, convincingly, and sat- 
isfactorily established. A claimed easement must be 
viewed from both ends of the prescriptive period. The 
nature and extent or scope of the user must from the be- 
ginning be clearly established. At the end of the period 
it must appear in retrospect that there has been no ma- 
terial change or variance from the limits or course 
adopted or established at the beginning. A lesser user 
prevents a right to an easement and a greater user is 
of no importance until the full prescriptive period has 
elapsed from the initiation of the greater use. The 
law requires that the easement must be clearly de- 
finable and precisely measured. 

Dunn v. Thomas, supra, before considering the user 
had during the claimed prescriptive period, closely ex- 
amined and defined the nature and extent of the user 
in the beginning. It also declared that a prerequisite to 
acquiring an easement by adverse user was that it must 
be continuous and substantially identical during the en- 
tire statutory period as to manner and extent. In that 
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case the moving of the location of a ditch a short dis- 
tance was considered sufficient to defeat the claim of 
an easement. The language of the case is: ‘“In order to 
acquire an easement by prescription, the adverse user 
must not only be continuous in point of time, but also 
substantially identical, during the whole of the statu- 
tory period, with respect to manner and extent. * * * 
One who seeks to acquire an easement of maintaining 
a ditch over another’s land by adverse user must main- 
tain it without material change of location for the full 
statutory period.” 

Hagadone v. Dawson County Irr. Co., supra, states: 
“An easement for the drainage of waste waters from 
an irrigation ditch, into a creek flowing through the 
land of another, which greatly raises the natural level 
of said creek, cannot be acquired until it has been 
freely exercised without material change under a claim 
of right for the full period of ten years.” 

Onstott v. Airdale Ranch & Cattle Co., supra, de- 
cided: “An easement by prescription can be acquired 
only by an adverse user for ten years. Such use must 
be open, notorious, exclusive and adverse. * * * To 
establish an easement by prescription, the evidence must 
establish the extent of the adverse use for a period of ten 
years. * * * An easement acquired by prescription is 
limited in extent to adverse use during the ten-year 
period.” 

The language of Drieth v. Dormer, 148 Neb. 422, 27 
N. W. 2d 843, includes the following: “The rule as to 
the right of the dominant tenant with regard to an 
easement obtained by prescription is well stated in 28 
C. J. S., Easements, § 74, p. 751, as follows: ‘Where an 
easement is acquired by prescription, the extent of the 
right is fixed and determined by the user in which it 
originated, or, as it is sometimes expressed, by the claim 
of the party using the easement and the acquiescence 
of the owner of the servient tenement.’ In 17 Am. Jur., 
Easements, § 100, p. 997, the rule is stated as follows: 
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‘If an easement is acquired by prescription, the pur- 
pose for which the easement may be used is limited 
by the user under which the easement was acquired. 
The presumption of a grant is afforded only because 
possession amounting to a continuous claim of title has 
been acquiesced in for a period necessary to give a 
prescriptive right. Therefore, the presumed grant can 
never extend further than the user in which the other 
property has acquiesced.’ ” 

The court in Fox v. Pierce, 50 Mich. 500, 15 N. W. 880, 
said: “A right of way that is too indefinite for a de- 
terminate description cannot be established and pro- 
tected by a court of chancery. * * * A bill to establish 
a right of way and to enjoin encroachments upon it 
cannot be sustained where it does not furnish the means 
for declaring exactly what the right is and the pre- 
cise locality which it occupies with the shape and dimen- 
sions thereof, and where the proofs show nothing but 
an oral agreement for its establishment, and such occa- 
sional variations in the bounds of the locality as to make 
it impossible to determine where it originally existed.” 

The majority rule applicable to the somewhat ana- 
logous situation of the right of the owner of a dam who 
has obtained a prescriptive easement to overflow land 
of the servient owner lends support to the position of 
appellees in this case. The measure of the prescriptive 
right which one may acquire to flow the lands of an- 
other by the maintenance of a dam is not generally 
determined by the height of the structure of the dam 
but is commensurate with the actual enjoyment of the 
easement as evidenced by the extent to which the land of 
the owner of the servient tenement was habitually or 
usually flowed during the period of prescription. In 
Johnson v. Twin Falls Canal Co., 66 Idaho 660, 167 P. 
2d 834, the court said: “The right to flood another’s 
land acquired by prescription is coextensive with the 
extent to which right has been enjoyed during period 
of prescription, so that manner and extent of use during 
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prescriptive period, with reference to head of water 
maintained and other circumstances, limit extent to 
which privileges available after right has fully vested.” 
See, also, Donnelly Brick Co. v. City of New Britain, 
106 Conn. 167, 137 A. 745; Whitehair v. Brown, 80 Kan. 
297, 102 P. 783; Shelton v. Mosier, 19 Ohio App. 89; Smith 
v. Russ, 17 Wis. 227, 84 Am. Dec. 739; Annotation, 18 
Ann. Cas. 218. 

Appellant says that the easement established by 
user in this case is the right of appellant to discharge 
water into and transport it through Scout Creek, that 
the extent of the easement is the width and depth of 
Scout Creek, and that the amount of water put in the 
creek at any time by appellant is unimportant. Appel- 
lant claims an easement to flow its surplus water into 
and through Scout Creek to the full capacity of the 
creek. The only authority for this position referred to 
by appellant is Hagadone v. Dawson County Irr. Co., 
supra. In that case this court specifically found the 
evidence was not sufficient to establish any easement 
for a right to continue the overflow of the land of 
plaintiffs which caused the damage attempted to be 
recovered in that case. That case does not support 
the contention of appellant. , 

The record in this case is barren of anything indi- 
cating the ability of appellant to comply with an ease- 
ment of the character now claimed by it and this is in- 
dicative of the indefinability and extent of the alleged 
easement. The evidence is convincing that any use 
by appellant of Scout Creek has been variable and not 
substantially identical. Appellant was unable to trace 
the location or course of its spillway before the year 
1947. The burden of the claimed easement was in- 
fluenced by the location of the spillway and it was re- 
quired to be substantially in the same place during 
the prescriptive period in order for it to support the 
creation of an easement in favor of appellant. Appellant 
in 1947 excavated a ditch from the eastern terminus 
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of its lateral to Scout Creek. There was then a change 
in the operations of appellant and in its water delivery 
methods resulting in a greatly increased amount of 
unused irrigation water that was discharged into Scout 
Creek. This was less than 10 years before this litigation 
was commenced. The record fails to show that ap- 
pellant has acquired an easement to discharge water 
into Scout Creek and to transport it therein through 
the lands of appellees to the North Platte River. The 
findings and adjudication of the district court in this 
respect are correct. 

The parties, on the date designated by the court for 
the trial of the two cases concerned in this litigation, 
stipulated that the issues between the parties relating 
to the liability of appellant for the acts complained 
of by appellees and the right of appellees to an injunction 
against appellant should be heard simultaneously; that 
the evidence offered and received and the proceedings 
had at the trial should be a part of the record of each 
of the causes; and that the issues relating to the na- 
ture, extent, and value of damages suffered by ap- 
pellees by reason of the acts of appellant should be 
continued until a later date set by the court when the 
cases should be tried separately as to those issues. The 
stipulation was in writing thereon attested by signature 
of the judge of the district court, and was approved and 
made an order of the court. The stipulation was filed 
on the date made in the office of the clerk of the dis- 
trict court and it is exhibited by the transcript. The 
trial then proceeded on the issues presented, not, how- 
ever, including the issues as to the extent and amount 
of damages claimed by appellees. The cause of action 
for damages in each of the cases was excluded from 
the trial. 

The stipulation was respected throughout the trial. 
There was no desire evinced or effort made by any- 
one to modify or nullify it. After the trial was com- 
pleted the case was taken under advisement by the 
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court. When it was later decided the court found that 
the meager evidence adduced at the trial as to dam- 
ages claimed by appellees and the causation thereof 
was so uncertain and speculative that no damages could 
be assessed or allowed and that appellees should not 
be allowed to proceed further to try the issue of dam- 
ages claimed by them due from appellant. The court 
then rendered a judgment of dismissal of the cause of 
action pleaded in each of the cases for damages. A mo- 
tion for a new trial was filed in each case by the re- 
spective appellees. The motions were each denied and 
appellees have cross-appealed because of the judgment 
of dismissal. 

It is not claimed that the stipulation was not binding 
on the parties and the court or that a cause of action 
for damages against appellant was not sufficiently 
pleaded in each of the cases. The trial court only found, 
before there was or could have been, because of the 
stipulation, a trial of the causes of action for damages, 
that the damages claimed by appellees were so un- 
certain and speculative that none could be assessed 
or allowed. 

The very early case of Rich v. State Nat. Bank, 7 
Neb. 201, 29 Am. R. 382, declares: “Written agree- 
ments of attorneys, or those entered into by them in 
open court, in regard to the disposition of cases, will 
be enforced * * *.” See, also, Drake v. Ralston, 137 
Neb. 72, 288 N. W. 377; Schmehl v. Buffalo County, 
149 Neb. 277, 30 N. W. 2d 882; § 7-107, R. R. S. 1943. 

In Smith v. Smith, 90 Fla. 824, 107 So. 257, the court 
said: “The general rule is that stipulations voluntarily 
entered into between the parties to a cause or their 
attorneys, for the government of their conduct and the 
control of their rights during the trial or progress of the 
cause, will be respected and enforced by the courts, 
where such stipulations are not contrary to good morals 
or sound public policy.” 

In Penney v. First Trust & Savings Bank, 102 Fla. 
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185, 135 So. 805, it was said: “Courts will enforce valid 
stipulations unless some good cause is shown for de- 
clining to do so, especially where the stipulation has 
been acted upon so that the parties could not be placed 
in status quo.” See, also, Pasco Holding Co. v. Wells, 
126 Fla. 636, 171 So. 674; 50 Am. Jur., Stipulations, § 
12, p. 612. 

The stipulation made by the parties and approved 
and adopted by the court was binding upon the parties 
and the court. The action of the trial court dismissing 
the cause of action for damages alleged in each of the 
cases was prejudicial error. The cross-appeal of ap- 
pellees should be and is sustained. 

The judgment of the district court granting ap- 
pellees a permanent injunction prohibiting appellant 
from spilling water from its irrigation system into Scout 
Creek and adjudicating that appellant does not have a 
prescriptive easement to discharge unused irrigation 
water from its works into Scout Creek should be and 
it is affirmed. The judgment of the district court dis- 
missing the cause of action against the appellant for 
damages pleaded in the petition in each of the cases 
involved in this litigation should be and is reversed and 
the cause is remanded for further proceedings in each 
of said cases in accordance with this opinion and the 
stipulation entered into on the 19th of June 1956, by 
the parties to this litigation which was approved and 
adopted by the trial court. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
YEAGER and WENKE, JJ., participating on briefs. 
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1. New Trial. The district court has the power and is required 
to consider and determine motions for a new trial by the 
exercise of its judicial discretion. 

A new trial is to be granted for a legal cause and 
where it appears that a legal right has been invaded or denied. 
A new trial is not to be granted for arbitrary, vague, or fanciful 
reasons. 

8. Trial. While the trial court need not give its reasons for reach- 
ing a decision, the justification of the decision must be one that 
can be established from the record. 

4. New Trial: Appeal and Error. If the trial court gave no 
reasons for its decision, then the appellant meets the duty 
placed upon him when he brings the record here with his 
assignments of error and submits the record to critical exam- 
ination with the contention that there was no prejudicial error. 
The duty then rests upon the appellee to point out the prejudicial 
error that he contends exists in the record and which he con- 
tends justifies the decision of the trial court. The appellant 
then in reply has the right, if he desires, of meeting those 
contentions. 


Errors sufficient to cause the granting of a 
new trial must be errors prejudicial to the rights of the un- 
successful party. 


Where a party has sustained the burden and 
expense of a trial and has succeeded in securing the judgment 
of a jury on the facts in issue, he has a right to keep the benefit 
of that verdict unless there is prejudicial error in the proceed- 
ings by which it was secured. 

If on the retrial the facts relating to the issues 
upon which the findings were made are substantially the same 
as those adduced at the former trial of the cause, such findings 
are binding on the parties, the trial court, and this court as 
the law of the case. It is when the findings on a retrial are 
made on facts relating to the issues which are materially and 
substantially different that the law of the case does not apply. 

8. Trial: Appeal and Error. In deciding whether or not there is 
error in a sentence or phrase of an instruction it will be con- 
sidered with the instruction of which it is a part and the 
remainder of the charge to the jury and the meaning thereof 
will be determined not from the sentence or phrase alone but 
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by consideration of all that is said upon the subject. 
9. Trial. Instructions to a jury should be considered as a whole 
and if they fairly submit the case that is all the law requires. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Reversed and remanded 
with directions. 


Crawford, Garvey, Comstock & Nye, for appellant. 
Alfred A. Fiedler, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


MESSMORE, J. 

This is an action at law brought by Clifton Bryant as 
plaintiff in the district court for Douglas County, against 
Edmond E. Greene, defendant, to recover damages 
caused by the negligence of the defendant in the opera- 
tion of his automobile. The case was tried to a jury 
resulting in a verdict in favor of the defendant. The 
plaintiff filed a motion for a new trial which was sus- 
tained. From the order sustaining the plaintiff’s mo- 
tion for new trial, the defendant appeals. 

The plaintiff’s petition alleged in substance that about 
4:29 p.m., on May 27, 1954, the plaintiff was crossing 
Q Street at Twenty-eighth Street, the same being a thor- 
oughfare in the city of Omaha, from the north to the 
south curb in the legal pedestrian walk; that at about 
the same time the defendant was operating his 1951 
Plymouth coupé north on Twenty-eighth Street and 
made a right turn, turning east on Q Street, and negli- 
gently drove into and against the plaintiff’s person 
knocking him to the pavement and causing injuries to 
him; and that the defendant was negligent in that he 
failed to yield the right-of-way to the plaintiff as pro- 
vided in the ordinances of the city of Omaha and the 
statutes of Nebraska, and failed to keep a proper look- 
out. The petition then alleged the injuries sustained by 
the plaintiff and the expenses incident thereto, such as 
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hospital and medical expenses and loss of time from 
work, and prayed judgment against the defendant in 
the amount of $5,158.15 and costs of the action. 

The defendant, for answer to the plaintiff's claim, 
alleged that a payment was made to the plaintiff and a 
release obtained from plaintiff in full and complete set- 
tlement of the said accident. In addition the defend- 
ant’s answer denied any negligence on his part but 
alleged the proximate cause of the accident was the con- 
tributory negligence of the plaintiff, and prayed that the 
plaintiff’s petition be dismissed. 

For his reply to the answer of the defendant, the 
plaintiff alleged that any payment made to the plain- 
tiff or release obtained from him was based on fraud 
and misrepresentation on which the plaintiff relied to 
his damage; and that said payment made was inade- 
quate in that the sum of $34 was paid plaintiff for said 
release, together with a promise to pay doctor and hos- 
pital bills. The plaintiff renewed the prayer of his 
petition asking judgment against the defendant. 

The defendant contends that the trial court erred in 
sustaining the plaintiff’s motion for a new trial. 

While this is the third opinion in this case in this 
court, we make reference only to its second opinion 
found in 164 Neb. 15, 81 N. W. 2d 580, wherein this court 
reversed the judgment and remanded the cause, hold- 
ing that the trial court was in error in directing a ver- 
dict for the defendant at the close of the plaintiff’s case 
on the issue of whether or not the settlement and re- 
lease were obtained by misrepresentation and fraud. 

The following authorities are applicable to a deter- 
mination of this appeal. 

In Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 
695, 35 N. W. 2d 772, it was said: “A new trial is to be 
granted for a legal cause and where it appears that a 
legal right has been invaded or denied. A new trial 
is not to be granted for arbitrary, vague, or fanciful 
reasons. * * * Where a party has sustained the burden 
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and expense of a trial and has succeeded in securing the 
judgment of a jury on the facts in issue, he has a right to 
keep the benefit of that verdict unless there is preju- 
dicial error in the proceedings by which it was secured.” 
See, also, Pongruber v. Patrick, 157 Neb. 799, 61 N. W. 
2d 578. 

In the instant case the trial court gave no reasons for 
its decision. In this connection, it is said in Greenberg 
v. Fireman’s Fund Ins. Co., supra: “If, as in the instant 
case, the trial court gave no reasons for its decision, 
then the appellant meets the duty placed upon him 
when he brings the record here with his assignments 
of error and submits the record to critical examination 
with the contention that there was no prejudicial error. 
Under these circumstances the appellant is not re- 
quired to establish a negative. The duty then rests 
upon the appellee to point out the prejudicial error that 
he contends exists in the record and which he contends 
justifies the decision of the trial court. The appellant 
then in reply has the right, if he desires, of meeting 
those contentions. 

“By that process the questions to be determined here 
are presented in a practical manner. Those errors will 
then be considered and determined here so far as neces- 
sary to the appeal, subject, of course, to our right to 
notice and consider plain errors not assigned. Such a 
procedure fully protects the rights of the parties.” 
See, also, Pongruber v. Patrick, supra, and cases cited 
therein. 

“The district court has the power and is required 
to consider and determine motions for a new trial by 
the exercise of its judicial discretion.” Olson v. Shell- 
ington, 162 Neb. 325, 75 N. W. 2d 709. 

The record discloses that at the time of the acci- 
dent the plaintiff was 26 years of age. He had an 
eighth-grade education, and at the age of 13 years 
started to work. On the day of the accident he was 
employed in a packing plant. He left the packing plant 
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about 4:30 p.m. He stopped at the northeast corner 
of the intersection of Twenty-eighth and Q Streets and 
when the traffic light turned green, he started south 
across Q Street at the cross walk on the east side of 
the intersection. When he was within approximately 
6 or 8 feet of the south curb of Q Street he was struck 
by the defendant’s automobile as it was making a right 
turn from Twenty-eighth Street onto Q Street. De- 
fendant did not stop but reported to a police officer 
nearby that he thought he had hit a pedestrian at 
Twenty-eighth Street. The defendant was later ar- 
rested on the charge of reckless driving. After the 
accident the plaintiff was taken to the County Hospital 
where he remained a short period of time. After that 
he was in the Methodist Hospital where he remained 
from Thursday, the day he was injured, until the fol- 
lowing Sunday. He was taken to the police station 
and booked as a complaining witness. He returned to 
work the following Wednesday. 

The defendant was found guilty of reckless driving 
and paid a fine of $35 and costs. 

The defendant testified that he stopped for a red 
light, and at the time of the accident was traveling ap- 
proximately 5 or 6 miles an hour; that he made a right 
turn, not knowing that he struck anyone; that a per- 
son in his car told him to stop as he thought he had 
hit someone; and that the plaintiff got in touch with 
him by telephone and he told the plaintiff to see Mr. 
DeFrance, the agent for the company that was the in- 
surance carrier on the defendant’s automobile. 

The plaintiff testified that on June 12, 1954, he went 
to the office of Mr. DeFrance to discuss a settlement; 
that Mr. DeFrance told him he was in trouble with “a 
bunch of cops” and if he made the settlement he would 
not have to worry about going to jail or getting into 
any more trouble with the police; and that he would 
not be in any trouble if he agreed to a settlement of 
the hospital bills and $34 for the loss of 2 days’ work. 
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He asked Mr. DeFrance what about his injuries and was 
told that the hospital bill and the 2 days’ work in the 
amount of $34 would be taken care of. He further tes- 
tified that he was paid $17 a day for 2 days, and re- 
ceived nothing for his injuries. 

Mr. DeFrance testified that he was in the general 
insurance business, representing a number of companies 
including the Fireman’s Fund Indemnity Company, and 
had been in the insurance business since 1919; that he 
had the liability and property damage insurance on the 
defendant’s car; that he called the plaintiff on the tele- 
phone and told him when he was ready to settle, to come 
to his office; that the plaintiff called and said that he 
would come to the office; that the plaintiff came to the 
office; that DeFrance asked the plaintiff if he had his bills 
and how much time he had lost from work, and also if 
he would be satisfied if he was paid for 2 full days’ time; 
and that the plaintiff said he would. DeFrance asked the 
plaintiff about the hospital bill and made a check out 
to the plaintiff who endorsed it to the hospital. The 
plaintiff then signed the release. There was no con- 
versation whatever with regard to the release. De- 
France denied any statement to the effect that if the 
plaintiff would sign the release he need not be afraid 
of the police. He further testified that he had nothing 
to do with the police court hearing, as the defendant 
had his own attorney; and that the plaintiff made no 
request to this witness other than that his wages, and 
doctor and hospital bills be paid. He further testified 
that he felt the settlement was fair. 

The plaintiff testified with reference to his injuries, 
that his right hand was bleeding, and he suffered pain 
in his lower back; that he went back to work on Wed- 
nesday; that he stopped working on Friday a week 
after the accident because he was unable to perform 
his duties due to the injuries to his back and hand; 
and that he tried to work on construction but was un- 
able to do so because it was too heavy work. He further 
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testified that he saw Dr. Richard Smith in June, and other 
doctors because of the injuries to his back and fingers. 
At the time of the trial his back was still stiff most of 
the time and he suffered pain. Due to his injuries he 
had not been able to work steadily since the accident. 

Dr. Richard Smith testified that on June 26, 1954, the 
plaintiff complained of a stiff and painful back, that 
he was unable to grip with his right hand, and that he 
had soreness in the middle finger of his right hand. 
As a result of his examination, the doctor felt that the 
plaintiff had a contusion of the lumbar region of his 
low back and right hand at the time of the injury. He 
found tenderness at the third lumbar level in his low 
back, and also found guarded lumbar motion at that 
time, and muscle guarding. The plaintiff had a list to 
the right in his low back due to pain, and was unable 
to lift heavy objects at that time. The doctor again 
examined the plaintiff on May 7, 1957, and stated that 
the plaintiff had pain in his back which could have re- 
sulted from the accident and could possibly have lasted 
from the date of the accident. He further testified 
that he had X-ray pictures of the plaintiff made by 
Drs. Simonds, Hardy, and McArdle. On cross-exam- 
ination he testified that he found no bruises on the plain- 
tiff’s back or hand on the occasions of his examinations 
on June 26, 1954, and May 7, 1957. 

Dr. William T. Rance testified in behalf of the defend- 
ant. He had examined the plaintiff in January 1956, 
and at that time the examination disclosed nothing ab- 
normal about the plaintiff’s hand, arm, or back. He did 
not take X-ray pictures as he understood that previous 
X-rays had proved negative. 

The plaintiff was first seen by Dr. Bach who gave first 
aid to the plaintiff at the hospital. Dr. Bach was paid 
the sum of $10 by the defendant’s insurance company. 

In the case of Bryant v. Greene, supra, heretofore re- 
ferred to, this court said: “Upon a consideration of the 
evidence and the surrounding circumstances, together 
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with the reasonable inferences to be drawn therefrom, 
we conclude that the evidence was sufficient for con- 
sideration by a jury to determine if the settlement and 
release were obtained by misrepresentation and fraud.” 
Therefore, the principal issue in this case that was sub- 
mitted to the jury was whether or not the settlement 
and release were obtained by misrepresentation and 
fraud. There is apparently no question of the liability 
of the defendant as to the accident or that personal in- 
juries were received by the plaintiff. 

In Benedict v. Eppley Hotel Co., 161 Neb. 280, 73 N. 
W. 2d 228, this court held: “If on the retrial the facts 
relating to the issues upon which the findings were 
made are substantially the same as those adduced at the 
former trial of the cause, such findings are binding on 
the parties, the trial court, and this court as the law of 
the case. It is when the findings on a retrial are made 
on facts relating to the issues which are materially and 
substantially different that the law of the case does not 
apply.” 

The plaintiff contends that the trial court failed to in- 
struct the jury as to the law applicable to the material 
issues raised by the pleadings and supported by the 
evidence; and that the trial court gave instructions 
that were so worded as to mislead the jury in the con- 
sideration of the case. In other words, the instructions 
given by the trial court were misleading and confusing, 
and in this situation the trial court properly granted a 
new trial. 

The plaintiff complains of instruction No. 7 which 
contained the language “was only a payment for actual 
damages and did not include the payment of any sum 
for the injuries suffered” in referring to the pleadings, 
but that the trial court failed to instruct that the bur- 
den of proof required that the plaintiff prove that he 
was paid nothing for his injuries suffered, and if he 
sustained such proof he should recover. 

The plaintiff complains of instruction No. 8, wherein 
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the trial court defined “fraud,” ‘“misrepresentation,” and 
“adequate consideration,” but failed to apply it to the 
theory of the issues involved, thus misleading and con- 
fusing the jury. 

The plaintiff further complains that nowhere does an 
instruction appear, as to the law of the case, and as re- 
quested, in connection with evidence tending to show 
that the plaintiff was overreached, that the minds of the 
parties never met in the consummation of a valid agree- 
ment, or that the jury should consider the fact that 
the settlement allowed nothing for the injuries sus- 
tained. 

Instruction No. 7 states: “You are hereby instructed 
that the defendant has alleged as a defense to this suit 
that a payment was made to the plaintiff and a release 
obtained from the plaintiff in full and complete settle- 
ment of the entire matter, and, in that connection, the 
plaintiff has by reply contended that the purported pay- 
ment to the plaintiff, or release, was obtained from 
him by fraud and misrepresentation on which the plain- 
tiff relied to his damage, and further that the said pur- 
ported payment in addition to being based on fraud 
and misrepresentation was inadequate in that the sum 
of $34 and the endorsement of a check for $27.65 to the 
Methodist Hospital was only a payment for actual dam- 
ages and did not include the payment of any sum for 
the injuries suffered. 

“You are instructed in that connection that this places 
on the plaintiff the burden of proving by a clear pre- 
ponderance of the evidence that said release was se- 
cured by fraud and misrepresentation on which the 
plaintiff relied to his damage, and that the purported 
payment did not compensate him adequately for the 
injuries suffered. 

“In this case it is therefore your duty to first deter- 
mine whether or not the plaintiff has sustained this 
burden of proof. The Court will amplify in other in- 
structions the requirement imposed upon plaintiff with 
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regard to his sustaining the burden of proof in this case 
on the issue of fraud and misrepresentation. 

“If the plaintiff has failed to establish the burden of 
proof with reference to the release by a clear prepon- 
derance of the evidence, or if the evidence thereon is 
evenly balanced, or preponderates in favor of the de- 
fendant, you are instructed to return a verdict for the 
defendant.” 

Instruction No. 8 properly defined the terms “fraud,” 
“misrepresentation,” and “adequate consideration.” 

Instruction No. 9 states: “The plaintiff in this case 
claims that the release signed by him on June 12, 1954 
was obtained from him by a representative of defend- 
ant’s insurance carrier by fraud. In this connection you 
are instructed that fraud is never presumed but must 
be proved by the one alleging it. The burden of proof 
in this case is upon the plaintiff to establish by a pre- 
ponderance of the evidence that the release was obtained 
through fraud perpetrated by the defendant or his re- 
presentatives in the payment for the same. To set aside 
a release and satisfaction for fraud the evidence and 
proof thereof must be clear and convincing. While 
fraud may be inferred from facts and circumstances, 
such inference must not be guesswork or conjecture, 
but must be the rational and logical deduction from the 
facts and circumstances. Evidence simply justifying or 
giving rise to a suspicion is not sufficient. To obtain 
redress or relief from the injurious consequences of 
deceit and fraud, it is necessary for the complaining 
party to prove (1) the representation; (2) the material- 
ity of the facts represented; (3) the falsity of the repre- 
sentation; (4) plaintiff’s ignorance of its falsity; (5) 
plaintiff’s belief that it was true; (6) defendant’s knowl- 
edge of its falsity, or his making of it, without knowl- 
edge, as a positive statement of a known fact; (7) de- 
fendant’s intent that it should be acted upon; (8) plain- 
tiff’s right to rely on it; (9) plaintiff’s reliance on it, 
and action upon it; (10) plaintiff’s injury by reason 
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thereof; and (11) the amount of damage thus suffered. 

“In this connection you are instructed that any fraud 
or misrepresentation of the agent of the insurance com- 
pany is imputed to the defendant in this case. However, 
you are instructed that fraud will not be imputed where 
the facts and circumstances upon which the charge of 
fraud is based may be consistent with honesty of purpose. 
Therefore, in order for the plaintiff to set aside the re- 
lease for fraud or misrepresentation, it is not only neces- 
sary that the plaintiff establish fraud by the defendant 
or his insurance carrier, but it is equally necessary that 
the plaintiff prove, so that it is made to appear directly 
and not merely by inference or conjecture, that he had 
a right to rely, and did rely, upon the representations 
made, and that he altered his condition in consequence 
thereof, and suffered damage thereby.” 

Instruction No. 10 states: ‘You are hereby instructed 
that the burden of proving by a preponderance of the 
evidence that the plaintiff suffered injuries clearly in 
excess of any that were contemplated by the parties 
when the settlement and release of liability were made 
is upon the plaintiff, and, if you find from the evidence 
by a preponderance thereof that the plaintiff suffered 
such injuries in excess of those contemplated, it is evi- 
dence that may be properly considered along with the 
other evidence and circumstances in the case, in deter- 
mining the question of fraud and misrepresentation in 
the procurement of the settlement and release.” 

In instruction No. 12 the court informed the jury that 
if it found that the release in this case was obtained 
from the plaintiff by misrepresentation and fraud and 
was therefore void, then the jury was to proceed to con- 
sider the claim of the plaintiff against the defendant, and 
informed the jury that the burden of proof was upon 
the plaintiff to establish by a preponderance of the evi- 
dence the following propositions with reference to his 
claim against the defendant: “1- That the defendant 
was negligent in one or more of the particulars charged 
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against the defendant in Instruction No. 1; 2- That any 
such negligence was the proximate cause of the injury, 
pain, suffering and damage to the plaintiff; and 3- The 
nature and extent of such injury, pain, suffering and 
damage.” The court further instructed the jury: “If 
the plaintiff has so proved all the foregoing numbered 
propositions by a preponderance of the evidence, then 
your verdict should be for the plaintiff and against the 
defendant. If, however, the plaintiff has failed to estab- 
lish any one of the foregoing propositions by a prepon- 
derance of the evidence, or if the evidence thereon is 
evenly balanced, or preponderates in favor of the de- 
fendant, the plaintiff cannot recover on his claim against 
the defendant, and your verdict should be for the 
defendant.” 

In Benedict v. Eppley Hotel Co., supra, this court held: 
“In deciding whether or not there is error in a sentence 
or phase of an instruction it will be considered with the 
instruction of which it is a part and the remainder of the 
charge to the jury and the meaning thereof will be de- 
termined not from the sentence or phase alone but by 
consideration of all that is said upon the subject. 

“Instructions to a jury should be considered as a whole 
and if they fairly submit the case that is all the law 
requires.” 

From an examination of the instructions we conclude 
that the instructions as a whole fairly state the law and 
the trial court did not commit prejudicial error in the 
giving of its instructions to the jury. 

The plaintiff requested certain instructions which 
were refused by the trial court. The plaintiff specifically 
relied on requested instructions Nos. 5 and 6, which 
have been examined. We find no prejudicial error in 
the refusal to give the above-mentioned requested in- 
structions. The subject matter containell therein is 
substantially set forth in the instructions given by the 
trial court. 

“Errors sufficient to cause the granting of a new 
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trial must be errors prejudicial to the rights of the un- 
successful party.” Vielehr v. Malone, 158 Neb. 436, 63 
N. W. 2d 497. 

“When the evidence is conflicting, the verdict of the 
jury will not be set aside unless it is clearly wrong.” 
Myers v. Platte Valley Public Power & Irr. Dist., 159 
Neb. 493, 67 N. W. 2d 739. 

For the reasons given herein, the order of the trial 
court in sustaining the plaintiff's motion for new trial 
and setting aside the verdict of the jury is reversed 
and the cause remanded with directions to the trial 
court to reinstate the verdict of the jury and to enter 
judgment thereon. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Jim H. YounG, APPELLEE, v. LAVEDA M. YOUNG, APPELLANT. 
89 N. W. 2d 763 


Filed April 25, 1958. No. 34329. 


1. Divorce. An application for a change with respect to care and 
custody of minor children, which has been provided for in a 
decree of divorce, made at any time after the decree has been 
entered must be founded upon new facts and circumstances 
which have arisen subsequent to the entry of the decree. In the 
absence of such facts and circumstances the matter will be 
deemed res judicata. 

2. Parent and Child. The foregoing rule would not apply in a 
different proceeding wherein the parties are not the same as 
in the divorce action nor in an action concerning the welfare of 
children wherein the interest of the state, as parens patriae, 
is directly involved. And this would be particularly true of 
facts which, although existing at the time. the original decree 
‘was rendered, were not presented to and considered by the 
trial court. 

8. Evidence: Appeal and Error. The litigant who offers incompe- 
tent and irrelevant evidence in the trial of a case, which is 
admitted over proper objection of the adverse party, may not 
have any benefit or advantage because of its reception. This 
court disregards such evidence in the trial de novo of a case. 

4. Parent and Child: Evidence. The relations of parent and child 
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should not be severed or disturbed unless the facts justify it, 
and the interests of all parties concerned require that these 
facts be shown by evidence whose verity has been carefully and 
legally tested. 


Such findings of fact must rest on the pre- 
ponderance of evidence adduced under such rules. Hearsay, 
gossip, bias, prejudice, trends of hostile neighborhood feeling, 
and the hopes and fears of social workers are all sources of 
error and have no place in any court. 

6. Divorce. In a divorce action, wherein a divorce has been 
granted and the custody of children has been fixed, the court 
in a proper proceeding may, where the circumstances of the 
parties have changed or it shall be to the best interests of the 
children, modify the decree as it concerns the care, custody, and 
maintenance of the children, or any of them, having due regard 
for the rights of fit, proper, and suitable parents. 

A parent may not be deprived of the custody of his 

child by the court until it is established that the parent is 

unfit to perform the duties of the relationship of parent and 
child or has forfeited the right to the custody of the child. 

The unfitness which deprives a parent of the right to 

the custody of his child must be positive, and not comparative, 

and the mere fact that the children would be better nurtured 
or cared for by a stranger is not sufficient to deprive a parent 
of his right to their custody. 

In a divorce case it is generally the best policy to keep 

minor children within the jurisdiction of the court. 


APPEAL from the district court for Lincoln County: 
Isaac J. NIsLey, Jupcr. Reversed and remanded with 
directions. 


Maupin, Dent, Kay & Satterfield and William E. Mor- 
row, Jr., for appellant. 


Sam S. Diedrichs, for appellee. 


Heard before Stmmons, C. J., CarTEr, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


WENKE, J. 

This is an appeal from the district court for Lincoln 
County. It involves the custody of four minor chil- 
dren whom the trial court gave to the welfare depart- 
ment of Lincoln County. 
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The background out of which this litigation arose 
is as follows: Jim H. Young, as plaintiff, commenced 
an action against Laveda M. Young, as defendant, in 
the district court for Lincoln County. Plaintiff was 
therein granted a divorce from the defendant on Feb- 
ruary 19, 1955, on the ground of extreme cruelty. At 
that time the custody of their four minor children was 
awarded to the defendant. On August 3, 1957, the de- 
fendant filed an application therein asking for authority 
to remove these children from the State of Nebraska to 
the State of Colorado. Plaintiff filed objections there- 
to and, in addition, made application that the decree be 
modified so as to give him custody of the children. A 
hearing was had on the foregoing on August 23, 1957. 
As a result of that hearing the custody of the children 
was awarded to the welfare department of Lincoln 
County and they were immediately taken from the de- 
fendant. Her motion for new trial having been over- 
ruled, the defendant appealed therefrom. 

At the time of the hearing on August 23, 1957, the 
children, who, up to that time, had always been in the 
care of defendant, their mother, were of the following 
ages: Daniel Jim, a son, 5; Elaine Sue, a daughter, 6; 
Roger Lavonne, a son, 7; and Larry Dean, a son, 9. 

“It is the duty of this court, on appeal of proceedings 
to modify a decree of divorce, to try it de novo on the 
record and to reach a conclusion uninfluenced by what 
was done by the trial court, except if there is irrecon- 
cilable conflict in the evidence the court may consider 
that the trial court saw the witnesses and accepted 
one version of the facts.” Firebaugh v. Firebaugh, 163 
Neb. 79, 77 N. W. 2d 891. See, also, Hodges v. Hodges, 
154 Neb. 178, 47 N. W. 2d 361. 

There is irreconcilable conflict in the evidence on 
some material questions of fact but in this respect we 
think the witnesses called by appellant were much bet- 
ter qualified to testify in regard thereto than those 
called by appellee, the father. And this is also true of 
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the social worker and her supervisor who were called 
as witnesses by the court. Neither of these witnesses 
seemed to have any, or at least very little, actual knowl- 
edge of the conditions in the home and how it was being 
conducted. As to the parties we are fully aware of the 
fact that they are naturally prejudiced in their views 
because of the difficulties that have and still exist be- 
tween them and will consider their testimony accordingly. 

Appellant complains of the fact that the trial court 
admitted evidence, over proper objection, of her con- 
duct prior to the date the divorce was granted appellee. 
It appears that at the time of the hearing, on which 
the original decree was based, the appellee submitted 
proof of the same conduct. This hearing was on No- 
vember 17, 1954. The trial judge, at that time, con- 
tinued the matter until such time as he could make a 
full investigation of all matters and circumstances in- 
volved. The decree which followed was rendered on 
February 19, 1955, at which time he awarded appellant 
custody of the children. 

Section 42-312, R. R. S. 1943, provides: “If the cir- 
cumstances of the parties shall change, or it shall be 
to the best interests of the children, the court may 
afterwards from time to time on its own motion or on 
the petition of either parent revise or alter, to any ex- 
tent, the decree so far as it concerns the care, custody 
and maintenance of the children or any of them.” 

In interpreting this statute this court has held that 
an application for a change with respect to care and 
custody of minor children, which has been provided for 
in a decree of divorce, made at any time after the de- 
cree has been entered must be founded upon new facts 
and circumstances which have arisen subsequent to the 
entry of the decree: In the absence of such facts and 
circumstances the matter will be deemed res judicata. 
Harder v. Harder, 162 Neb. 433, 76 N. W. 2d 260. See, 
also, Anderson v. Wilcox, 163 Neb. 883, 81 N. W. 2d 314. 

While that decision would be a finality as between 
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the parents, however, the foregoing rule would not 
apply in a different proceeding wherein the parties 
were not the same as in the divorce action nor in an 
action concerning the welfare of children wherein the 
interest of the state, as parens patriae, is directly in- 
volved. Barnes v. Morash, 156 Neb. 721, 57 N. W. 2d 
783. And this would be particularly true of facts which, 
although existing at the time the original decree was 
rendered, were not there presented and considered by 
the trial court. 

“The litigant who offers incompetent and irrelevant 
evidence in the trial of a case, which is admitted over 
proper objection of the adverse party, may not have 
any benefit or advantage because of its reception. This 
court disregards such evidence in the trial de novo of 
a case.” Shepardson v. Chicago, B. & Q. R. R. Co., 160 
Neb. 127, 69 N. W. 2d 376. 

Appellant also contends the testimony of the social 
worker, and her supervisor, is not of such character 
as justified the trial court in taking the action that it did 
since it was based solely on hearsay and the witnesses’ 
fears, as social workers, as to what might happen if 
the children were left with the mother. We have al- 
ready intimated how little these witnesses actually knew 
about the conditions in the home. It appears the 
social worker had actually visited in the home just once, 
some 8 or 9 months prior to the hearing, whereas the 
supervisor had never been in it. She received all her 
information from the social worker. 

As we said in Krell v. Mantell, 157 Neb. 900, 62 N. 
W. 2d 308, 43 A. L. R. 2d 1122, by quoting from In 
re Matter of Hill, 78 Cal. App. 23, 247 P. 591: “ “The 
relations of parent and child should not be severed or 
disturbed unless the facts justify it, and the interests 
of all parties concerned require that these facts be 
shown by evidence whose verity has been carefully and 
legally tested.’”” We also held, by quoting from People 
v. Lewis, 260 N. Y. 171, 183 N. E. 353, 86 A. L. R. 1001, 
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that: “ ‘The finding of fact must rest on the preponder- 
ance of evidence adduced under those rules. Hearsay, 
opinion, gossip, bias, prejudice, trends of hostile neigh- 
borhood feeling, the hopes and fears of social workers, 
are all sources of error and have no more place in Chil- 
dren’s Court than in any other court.’” 

Section 42-312, R. R. S. 1943, hereinbefore set forth, 
is the basis for the court’s authority in such matters. 
We have held, in applying that authority, as follows: In 
a divorce action, wherein a divorce has been granted 
and the custody of children has been fixed, the court in 
a proper proceeding may, where the circumstances of 
the parties have changed or it shall be to the best in- 
terests of the children, modify the decree as it con-° 
cerns the care, custody, and maintenance of the chil- 
dren, or any of them, having due regard for the rights 
of fit, proper, and suitable parents. Morehouse v. More- 
house, 159 Neb. 255, 66 N. W. 2d 579. See, also, Camp- 
bell v. Campbell, 156 Neb. 155, 55 N. W. 2d 347; Lichten- 
berg v. Lichtenberg, 154 Neb. 278, 47 N. W. 2d 575; Towle 
v. Towle, 141 Neb. 21, 2 N. W. 2d 536; McNamee v. 
McNamee, 154 Neb. 212, 47 N. W. 2d 383. As stated 
in Morehouse v. Morehouse, supra: 

“A parent may not be deprived of the custody of his 
child by the court until it is established that the parent 
is unfit to perform the duties of the relationship of 
parent and child or has forfeited the right to the custody 
of the child. 

“The custody of a child. is to be determined by its 
best interests with due regard to the superior rights 
of fit and suitable parents. 

“The unfitness which deprives a parent of the right 
to the custody of his child must be positive, and not 
comparative, and the mere fact that the children would 
be better nurtured or cared for by a stranger is not 
sufficient to deprive a parent of his right to their cus- 
tody.” See, also, Anderson v. Wilcox, supra; Clarke 
v. Lyon, 82 Neb. 625, 118 N. W. 472, 20 L. R. A. N. S. 171; 
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Terry v. Johnson, 73 Neb. 653, 103 N. W. 319; In re 
Guardianship of Peterson, 119 Neb. 511, 229 N. W. 885. 

As stated in Clarke v. Lyon, supra: “The statute de- 
clares and nature demands that the right shall be in 
the parent, unless the parent be affirmatively unfit. 
The statute does not make the judges the guardians of 
all the children in the state, with power to take them 
from their parents, so long as the latter discharge their 
duties to the best of their ability, and give them to 
strangers because such strangers may be better able 
to provide what is already well provided.” 

We shall only discuss the appellant, her home, and 
the children as they relate to her being a proper, fit, and 
suitable person to have custody of the children. In 
doing so we shall not go into detail for that would 
serve no useful purpose. We make the observation that 
the evidence adduced shows appellee to be a fit, proper, 
and suitable person to have their custody but, as stated 
in Campbell v. Campbell, supra: ‘In awarding the cus- 
tody of minor children, the court looks to the best in- 
terests of such children, and those of tender age are 
usually awarded to the mother.” And this would be 
particularly true here since the children have always 
been with the mother until taken from her on August 
24, 1957, and turned over to the welfare department 
of Lincoln County. 

When the divorce decree was rendered appellant was 
given the household goods. They were very modest, 
except for a nice bedroom suite, but apparently ade- 
quate for the needs of the mother and her children. 
Appellant, for reasons which to us seem reasonable, 
has, on five different occasions since the divorce was 
granted, moved the home. Once she moved to Craw- 
ford, Nebraska, but later returned to North Platte, 
which always had been and was, at the time of the 
hearing, her home. It appears that she kept an average 
home; that the children were well fed; that the children 
were kept clean and dressed within her means; that 
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the two oldest children attended school regularly and 
were able to make passing grades; that the daughter 
had attended kindergarten; that the children regularly 
attended Sunday school, which the mother taught; that 
one of the boys was a cub scout in which organization 
the mother took an active part; and that the children 
were well mannered and minded their mother. 

The record shows the mother had a deep concern 
and love for these children, to which the children 
seemed to respond in kind; that she attended church 
and took an active interest in the Home League as a 
member thereof, which is an organization sponsored 
by the Salvation Army to foster better homes and 
mothers; and that she never leaves the children alone 
in the home, always getting someone to stay with them 
when she is absent therefrom. It is true that appel- 
lant drinks alcoholic liquor, primarily beer. There is 
evidence that on occasions she has possibly consumed 
more than ordinarily would be proper and desirable. 
There is also evidence that on one or possibly two 
oceasions a party of friends, who had brought their 
own liquor, became noisy while in her home. While 
we do not approve such conduct on her part, however, 
we do not think it was of such a character that it com- 
pletely destroyed her right to raise her children. The 
same is true of the fact that she had men as friends 
for such was certainly her right and privilege as a 
single woman. 

Without going further into detail we find, from the 
evidence properly before us for our consideration de 
novo, that appellant is still a fit, proper, and suitable 
person to have the care of her children and that the 
trial court was in error when it took them from her. 
See McNamee v. McNamee, supra. 

We do not think the record justifies appellant’s re- 
quest to be permitted to take the children to Colorado 
for, as stated in Campbell v. Campbell, supra: “In a 
divorce case it is generally the best policy to keep 
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minor children within the jurisdiction of the court.” 

All costs in the district court and this court, includ- 
ing an attorney’s fee of $150 allowed appellant as at- 
torney’s fee for the services of her attorney in this 
court, are taxed to appellee. We note a charge of $98 
was made by the official court reporter for preparing 
the bill of exceptions whereas the proper charge, in view 
of section 24-342, R. R. S. 1943, should have been 
$35.40. The district court is directed to retax the cost 
thereof in that amount. See, Pueppka v. Iowa Mutual 
Ins. Co., ante p. 203, 88 N. W. 2d 657; Campbell v. 
Campbell, supra. 

We reverse the judgment of the district court and 
direct it to enter a judgment in accordance herewith 
and therein direct the welfare department of Lincoln 
County to immediately return these children to appel- 
lant and therein restore the allowance of $90 per month 
to be paid by appellee for the support and maintenance 
of these children. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Jor G. LIGHT, APPELLEE, v. NEBRASKA WORKMEN’S 


COMPENSATION COURT, APPELLANT. 
89 N. W. 2d 833 


Filed April 25, 1958. No. 34380. 


1. Workmen’s Compensation. The right of either party to a work- 
men’s compensation proceeding to waive a rehearing and appeal 
to the district court under the provisions of section 48-181, 
R. R. S. 1943, is an optional right and does not negative the 
right of the opposing party to a rehearing before the workmen’s 
compensation court en banc. 
The right of either party to a workmen’s compensa- 
tion proceeding to refuse to accept the findings, order, award, 
or judgment of the judge of the workmen’s compensation court 
who is assigned to hear the same, and to secure in the manner 
provided by law a rehearing thereof by such compensation 
‘court and a determination by a majority of the members thereof, 
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is paramount to and exclusive of the right of appeal from such 
original decision. 


38. It is the failure to make application for rehearing in 
the manner provided by statute that defeats the right to a 
rehearing. 

4, Section 48-180, R. R. S. 19438, refers to the power of 


the workmen’s compensation court to correct ambiguity or 
clerical error on its own motion. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JupcE. Reversed and remanded with 
directions. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for appellant. 


Johnston & Grossman, for appellee. 


Heard before Smmmons, C. J., Carter, Mrssmors, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

The district court granted a writ of prohibition pre- 
venting the workmen’s compensation court sitting en 
banc from proceeding in a workmen’s compensation 
case. The workmen’s compensation court appeals. We 
reverse the judgment of the trial court and remand the 
cause with directions to dismiss the petition for the writ. 

Herein we will refer to the plaintiff before the com- 
pensation court as the plaintiff and the defendants be- 
fore the compensation court as the defendants. 

The matter was submitted to the trial court on a 
general demurrer to the petition for the writ.: It was 
overruled and the compensation court elected to stand 
on its demurrer. The writ issued. 

The record shows these material facts: 

Plaintiff filed his petition in the compensation court 
alleging an accident and a compensable injury. Issues 
were made and hearing was had before one judge of the 
compensation court pursuant to the provisions of section 
48-177; R. R. S. 1943. 

The result of that hearing was a finding “assuming, 
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but specifically not so finding, that the plaintiff did 
suffer an accident as he has alleged * * *; that there is 
insufficient evidence to show * * * any causal connec- 
tion between plaintiff’s back difficulties and the alleged 
accident; * * * therefore, plaintiff’s petition should be 
dismissed.” It was therefore ordered, adjudged, and 
decreed that the petition “is dismissed.” 

Five days later plaintiff filed a waiver of rehearing 
before the compensation court en banc as provided by 
section 48-181, R. R. S. 1943, and filed his petition on 
appeal in the district court. Under that procedure, if 
effective, plaintiff would have the right to a trial de 
novo in the district court as provided in the act. 

Twelve days after the dismissal above recited, defend- 
ants filed a refusal to accept the order of dismissal and 
requested a rehearing before the compensation court en 
bane as provided in section 48-179, R. R. S. 1943, where 
the statute provides for a hearing de novo. They re- 
cited in their application for rehearing the contentions 
that the award failed to find that plaintiff did not suffer 
an accident within the course of his employment and that 
the failure to so find was contrary to law and the 
evidence. 

Thereafter the compensation court and the district 
court each proceeded with the cause, claiming juris- 
diction. The intermediate procedural steps need not be 
recited. Plaintiff then petitioned for and secured the 
writ of prohibition. 

Plaintiff contends here that defendants by the order 
of dismissal secured all that they sought, were not prej- 
udiced, and hence had no right to petition for a rehearing. 

Defendants contend that their right to a rehearing 
before the compensation court en banc was a right par- 
amount to the right of the plaintiff to waive rehearing 
and to appeal. 

There is argument here that the award above recited 
would be res judicata of any subsequent claim by the 
plaintiff. When plaintiff elected to waive a rehearing 
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and appeal to the district court, defendants were not 
then confronted with the question of allowing the award 
to become final and testing its sufficiency as a deter- 
mination of the issues presented. They were presented 
with the question of whether to elect to have a hearing 
de novo before the compensation court en bane or a 
trial de novo in the district court. They elected a 
hearing de novo before the compensation court and 
took the requisite steps to secure it. 

The question, then, becomes that of whether the com- 
pensation court or the district court has jurisdiction of 
the cause. 

The statute itself answers the question in this lang- 
uage: “Either party at interest who refuses to accept 
the findings, order, award, or judgment of the court on 
the original hearing may, within fourteen days after 
the date thereof, file with the Nebraska Workmen’s 
Compensation Court an application for a rehearing before 
the court sitting en banc, plainly stating the errors on 
which such party relies for reversal or modification.” 
§ 48-179, R. R. S. 1943. However, section 48-181, R. 
R. S. 1943, provides in part: “In any such case, any 
party thereto may serve notice upon and waive rehear- 
ing before the Nebraska Workmen’s Compensation Court. 
In such case any appeal shall be directly to the district 
court of the county in which the accident occurred; 
x ok #» 

Section 48-171, R. R. S. 1943, provides: “The words 
‘order,’ ‘award,’ and ‘judgment,’ as used in section 48- 
101 to 48-190, are used interchangeably and are deemed 
to have the same meaning.” The Legislature obviously 
recognized a distinction between “findings” and “order, 
award or judgment.” 

There is nothing in the language of the statute that 
negatives the right of “either party at interest” to re- 
fuse to accept the “findings” and request a rehearing 
before the court en banc if he desires to do so. It need 
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not be demonstrated that defendants are parties “at 
interest.” 

These statutes were exhaustively considered by us 
in City of Lincoln v. Nebraska Workmen’s Compensa- 
tion Court, 133 Neb. 225, 274 N. W. 576. We there recog- 
nized that there was some conflict in the provisions. The 
statutes were construed to determine the legislative in- 
tent. It was there held that the right of either party 
to a workmen’s compensation proceeding to waive a 
rehearing and appeal to the district court under the pro- 
visions of section 48-181, R. R. S. 1943, is an optional 
right and does not negative the right of the opposing 
party to a rehearing before the workmen’s compensation 
court en banc. The ultimate holding was: The right 
of either party to a workmen’s compensation proceeding 
to refuse to accept the findings, order, award,'or judg- 
ment of the judge of the workmen’s compensation court 
who is assigned to hear the same, and to secure in the 
manner provided by law a rehearing or retrial thereof 
by such compensation court and a determination by a 
majority of the members thereof, is paramount to and 
exclusive of the right of appeal from such original de- 
cision; or as stated in the body of the opinion, “* * * 
this right is in no manner subject to modification by 
exercise of the powers defined by the terms of the pro- 
viso under consideration, and that the right to a re- 
hearing by the court as such, in due course of ad- 
ministration of its powers, is preeminent, and the rights 
of appeal provided by the terms of the proviso exist 
only in subordination thereto.” 

This decision was approved in Mook v. City of Lin- 
coln, 143 Neb. 254, 9 N. W. 2d 184. We there held: 
“* * * it is the failure to make application for rehear- 
ing in the manner provided by. statute that defeats the 
right to a rehearing.” 

One further contention of the plaintiff requires men- 
tion. Section 48-180, R. R. S. 1948, provides: “The 
Nebraska Workmen’s Compensation Court may, on its 
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own motion, modify or change its findings, order, award 
or judgment at any time before appeal and within ten 
days from the date of such findings, order, award or 
judgment for the purpose of correcting any ambiguity 
or clerical error.” 

Plaintiff contends that the defendants failed to pro- 
ceed to secure a correction of the findings within the 
10 days and hence is barred from a rehearing. : 

Obviously that statute has no application here. It 
refers to the power of the compensation court to cor- 
rect ambiguity or clerical error “on its own motion.” 
That action the compensation court may take within 10 
days from the date of the findings or award. ary 

It follows that the workmen’s compensation’: court 
at all times possessed exclusive jurisdiction of the com- 
pensation litigation. The judgment of the district court 
granting the writ of prohibition was erroneous. 

The judgment of the trial court is reversed and the 
cause remanded with directions to dismiss the onnOR 
for the writ of prohibition. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Carrer, J., dissenting. 

Appellee filed a claim in the conisaneeas court for 
benefits under the Workmen’s Compensation Act. : After 
a hearing before one member of the compensation court, 
appellee’s claim was dismissed. He waived his right 
to a rehearing before the full court, and appealed to 
the district court. The defendant in that proceeding 
then served notice to have the matter reheard before 
the compensation court sitting en banc. This action was 
brought to determine whether the district court or the 
compensation court had jurisdiction of the proceeding. 

I submit that the defendant in the original proceed- 
ing had no right to have the decision reviewed because 
he was not aggrieved by the judgment entered. If ap- 
pellee had not appealed to the district court and had 
elected to abide the decision of the single’ judge of 
the compensation court, can it be said that the: de- 
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fendant had a right of review? The majority by its 
decision says that defendant has such right. In my 
opinion he does not. 

It is the general rule that the right of review is re- 
stricted not only to those interested in the subject mat- 
ter of the suit, but to those injuriously affected or ag- 
grieved by the judgment or order complained of. See 
4C. J.S., Appeal & Error, § 183a, p. 554, and the cases 
therein collected. In Cowherd v. Kitchen, 57 Neb. 426, 
77 N. W. 1107, we said: “But these appellants were not 
prejudiced by the order of discharge, and it is elemen- 
tary that one cannot appeal from a decision, however 
erroneous, which does not affect his substantial rights.” 
In Sturtevant Co. v. Bohn Sash & Door Co., 59 Neb. 
82, 80 N. W. 273, we said: “One not prejudiced by a 
judgment can not obtain a review thereof.” In Brag- 
onier v. Stevenson, 104 Neb. 578, 178 N. W. 186, we 
said: “Ordinarily a party cannot appeal from a judg- 
ment granting him the relief demanded by his pleadings. 
A wrong reason for a correct conclusion of the trial 
court is generally immaterial on appeal.” In the case 
of In re Estate of Bolton, 121 Neb. 737, 238 N. W. 358, 
this court said: “Appellees contend that a party who 
cannot possibly under the law receive more relief than 
he secured in the lower court has no right of appeal, 
and a pertinent inquiry would be: Could the district 
court make any order more favorable to the appel- 
lants than the county court has made? We think not. 
* * * The district court could have made no more favor- 
able order and did right in dismissing their attempted 
appeal.” I submit that the defendant in the orig- 
inal proceeding received the benefit of a judgment or 
order granting him all the relief demanded by his plead- 
ings, no part of such judgment or order was adverse to 
his interests, and he was in no manner prejudiced by the 
final order made. It was a final order disposing of 
the litigation unless a proceeding to have it reviewed 
was properly initiated. I have found no case which 


VoL. 166] JANUARY TERM, 1958 047 
Light v. Nebraska Workmen’s Compensation Court 


permits a review by a defendant under such 
circumstances. 

The majority rely primarily on City of Lincoln v. 
Nebraska Workmen’s Compensation Court, 133 Neb. 
225, 274 N. W. 576, and Mook v. City of Lincoln, 143 
Neb. 254, 9 N. W. 2d 184. In these cases the parties ap- 
pealing to the full compensation court were denied a 
part of the relief sought before the one-member court. 
Such was not the case here. The distinction is a con- 
trolling one, and brings to this court a case of first im- 
pression. 

There are provisions of the Workmen’s Compensa- 
tion Act which create a procedural monstrosity. No 
reason exists for abandoning established legal prin- 
ciples solely because of this fact. The majority com- 
pletely overlooks the language of the statute requiring 
“an application for a rehearing before the court sit- 
ting en banc, plainly stating the errors on which such 
party relies for reversal or modification.” § 48-179, R. 
R. S. 1943. The defendant did not seek a reversal or 
modification of the order of dismissal, which is the re- 
lief he sought in the first action. The purported appeal 
to the full compensation court is a spurious one that 
has the effect only of toying with the processes of the 
courts. 

Under the holding of the majority, a party who has 
obtained all he demanded by his pleadings may take 
an appeal which the full compensation court must hear, 
even though the party against whom such final order 
was entered may elect to abide the result. It permits 
the anomalous situation of an appeal being properly 
vested in the district court and then being divested by 
the subsequent action of an adverse party who had 
obtained all that he sought by his pleadings. It has been 
a rule of statutory construction by this court, fre- 
quently announced, that when a statute is subject to 
two constructions, one of which results in absurdity 
and the other avoids such result, the latter construc- 
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tion should be adopted. Safeway Cabs, Inc. v. Honer, 
155 Neb. 418, 52 N. W. 2d 266; Maska v. Stoll, 163 Neb. 
857, 81 N. W. 2d 571. This rule has particular appli- 
cation to the case at bar. 

It is my opinion that the defendant in the former 
action had no right of review. He could not therefore 
lodge jurisdiction of the case with the full compen- 
sation court by any proceeding to secure a review. The 
appeal of the appellee to the district court was au- 
thorized and invested that court with jurisdiction to 
hear the case on appeal. The defendant, having no 
legal right to a review, could not subsequently divest 
the jurisdiction of the district court by a specious pro- 
ceeding for such a review. Since the trial court ar- 
rived at this conclusion, I would affirm the judgment. 


CrcIL DOVEL, APPELLEE, V. SCHOOL District No. 23 ET AL., 
APPELLANTS, WALTER WILHELM ET AL., 


INTERVENERS-APPELLEES, 
90 N. W. 2d 58 


Filed May 2, 1958. No. 34338. 


1. Appeal and Error. The rule is well settled that one cannot 
accept or secure a benefit under a judgment, and then appeal 
from it, when the effect of his appeal may be to annul the 
judgment, unless his right to the benefit is absolute and cannot 
possibly be affected by the reversal of the judgment. 

It is the possibility that his appeal may lead to a 
result showing that he was not entitled to what he has received 
under the judgment appealed from that defeats his right to 
appeal. Where there is no such possibility, the right to appeal 
is unimpaired by the acceptance of benefits under the judgment 
appealed from. 

Where a right of appeal is not afforded by statute, a 

proceeding in error is the proper remedy to correct errors of 

law of an inferior court or tribunal. 

A petition in error in the district court to review a 

judgment or final order of an inferior court or tribunal is in 
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its nature an independent proceeding having for its purpose 
the removal of the record from an inferior to a superior tri- 
bunal to determine if the judgment or final order entered is 
in accordance with law. 
In an error proceeding in the district court, that 
court, and this court on appeal therefrom, must look to the 
transcript of the proceedings of the inferior court or tribunal 
filed with the petition in error to ascertain if the final order 
entered is in accordance with law. Such proceeding is ordinarily 
tried on the questions of law set out in the petition in error and 
appearing in the transcript. 
New evidence is not permitted in the appellate court 
to determine if errors of law occurred in the court or tribunal 
giving rise to the error proceeding. 
In an error proceeding from an inferior court or 
tribunal to the district court, and on appeal therefrom to this 
court, error cannot be predicated on the sufficiency or insuf- 
ficiency of the evidence as a matter of law to affirm or 
reverse the findings and judgment of the inferior court or 
tribunal from which error was prosecuted, unless all of the 
material and relevant evidence is properly presented in a bill of 
exceptions. 

Where alleged errors of law dependent upon evidence 
are asserted, it will be conclusively presumed that the evidence 
adduced in the inferior court or tribunal supports the judgment 
or final order therein made in the absence of a proper bill of 
exceptions. 

9. Schools and School Districts. A proceeding under section 79- 
402, R. S. Supp., 1955, which authorizes the creation of a new 
school district from other districts, or a change in the bound- 
aries thereof, contemplates mutuality of action by the districts 
affected, and requires a concurrence of the respective petitions 
filed therefor in all material respects with regard to the 
changes requested therein, and unless the petitions of the several 
districts affected concur in substantially the identical action 
requested, the county superintendent of schools is without 
jurisdiction or authority to act thereon. 


AppEaL from the district court for Otoe County: Joun 
M. Dierks, Jupce. Affirmed. 


Bernard M. Spencer and Perry, Perry & Nuernberger, 
for appellants. 


Wellensiek & Morrissey, for appellees. 
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Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


CarTER, J. 

This is an appeal from a judgment of the district 
court for Otoe County in an error proceeding in which 
it was determined that an order issued by the county 
superintendent of schools for Otoe County attaching all 
or part of school districts Nos. 23, 24, 45, 46, 59, 67, 79, 
93, and 95 to school district No. 44, was null and void. 
The defendants in error in the district court have 
appealed. 

Appellees have filed a motion to dismiss the appeal 
for the reason that by a subsequent proceeding the 
county superintendent of schools had entered an order 
attaching all or parts of school districts Nos. 24, 45, 
67, 79, 93, and 95 to school district No. 44. It is con- 
tended that this is an acceptance of the judgment of the 
district court in the present action and precludes an 
appeal. 

We think the ruling on the motion to dismiss the 
appeal is controlled by First Trust Co. v. Hammond, 
139 Neb. 546, 298 N. W. 144, wherein we said: “The 
rule is well settled that one cannot accept or secure a 
benefit under a judgment, and then appeal from it, when 
the effect of his appeal may be to annul the judgment, 
unless his right to the benefit is absolute, and cannot 
possibly be affected by the reversal of the judgment. 
* * * Tt is the possibility that his appeal may lead to a 
result showing that he was not entitled to what he has 
received under the judgment appealed from that de- 
feats his right to appeal. Where there is no such pos- 
sibility, the right to appeal is unimpaired by the ac- 
ceptance of benefits under the judgment appealed from.” 

The case of Bennett v. City of Emmetsburg, 138 Iowa 
67, 115 N. W. 582, contains language that is applicable 
here. The court said: “The motion proceeds upon the 
assumption that the interests of the plaintiffs and ap- 
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pellants are joint, and hence that a settlement or ad- 
justment with one must be given operation to conclude 
the others. There is nothing upon which to rest such 
an assumption. The interest of each lot owner is sepa- 
rate and distinct from that of every other. The plain- 
tiffs are in court together only because the statute au- 
thorizes such a course to avoid a multiplicity of suits. 
And, because in such a case one of the plaintiffs may 
be dismissed, or shall withdraw from the case, it does 
not follow that the right of the others to be heard is 
thereby destroyed.” See, also, People of State of New 
York ex rel. Woodhaven Gaslight Co. v. Public Service 
Commission, 269 U. S. 244, 46 S. Ct. 83, 70 L. Ed. 255; 
Stanhope v. Rural High-school Dist. No. 1, 110 Kan. 739, 
205 P. 648. 

In Jackson v. Denver Producing & Refining Co., 96 
F. 2d 457, the court said: “A case will not be dis- 
missed where only a part of the controversy has become 
moot and other questions remain for decision.” 

We conclude that the case is not moot and that the 
appeal cannot possibly operate to show that appellants 
are not entitled to any benefits received under the judg- 
ment from which the appeal was taken. The motion to 
dismiss is therefore without merit. 

The record shows that on April 13, 1957, the county 
superintendent of schools held a hearing, after notice, 
to determine the validity and sufficiency of petitions on 
file to change the boundaries of school district No. 44 
by including therein the territory within school districts 
Nos. 23, 24, 45, 46, 59, 67, 79, 93, and 95. The petitions 
filed were contingent upon enough rural districts filing 
petitions with sufficient signers to attach to school dis- 
trict No. 44 sufficient territory to bring the total as- 
sessed valuation of school district No. 44 and the dis- 
tricts to be included to at least $2,000,000 valuation based 
on the 1956 valuations for tax purposes. It is not dis- 
puted that the total assessed valuation so required, with- 
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out including school district No. 23, is less than the 
required amount. 

It is contended that the petition filed by the peti- 
tioning electors of school district No. 23 does not con- 
tain the signatures of 55 percent of the legal voters of 
that district as required by section 79-402, R. S. Supp., 
1955, and that the petition filed was therefore insuffi- 
cient to authorize the county superintendent to attach 
school district No. 23 to school district No. 44. 

The county superintendent found that there were 25 
legal voters in school district No. 23 and that 15 legal 
voters signed the petition, and that 55 percent of the 
legal voters of the district had signed the petition as 
required by the statute. The district court found that 
there were 28 legal voters in school district No. 23 and 
that 15 legal voters had signed the petition, the same 
being less than 55 percent, and that such petition was 
therefore insufficient to authorize the county superin- 
tendent to attach school district No. 23 to school district 
No. 44. The validity of the petition filed by the legal 
voters in school district No. 23 is dependent on whether 
or not Clarence Pfeiffer, J. C. Crounse, and Lydia 
Crounse are legal voters of school district No. 23. It is 
stipulated in the record that Clarence Pfeiffer is a legal 
voter of the district. The question of the sufficiency of 
the petition is therefore dependent upon whether or 
not J. C. Crounse and Lydia Crounse were legal voters 
in school district No. 23. 

The trial in the district court was heard de novo. 
Both parties offered evidence without objection. The 
trial court determined that J. C. Crounse and Lydia 
Crounse were legal voters in school district No. 23 upon 
the evidence thus adduced, and found, consistent with 
such determination, that the petition of school district 
No. 23 had an insufficient number of signers. We think 
it was error for the trial court to consider such evidence. 

The hearing before the county superintendent of 
schools is a quasi-judicial hearing. The order of the 
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county superintendent is final unless a review is sought 
in a proper proceeding. Since the controlling statutes do 
not provide for an appeal, the only method of review 
is by a proceeding in error. An error proceeding has 
for its purpose the removal of the record from an in- 
ferior to a superior tribunal to determine if the judg- 
ment or final order entered is in accordance with law. 
It is in the nature of a new action in that a petition in 
error is required to be filed in accordance with section 
25-1903, R. R. S. 1943, and a summons is required to be 
issued upon the written praecipe of the petitioner in 
error in accordance with section 25-1904, R. R. S. 1943: 
A transcript of the proceedings containing the final judg- 
ment or order sought to be reversed, vacated, or modi- 
fied must be filed by the petitioner in error as required 
by section 25-1905, R. R. S. 1943. From the record so 
made, the appellate court must determine if errors of law 
occurred which require a reversal, vacation, or modi- 
fication of the final judgment or order of the inferior 
tribunal. New evidence is not permitted in the appel- 
late court to determine if errors of law occurred in the 
tribunal giving rise to the error proceeding. If no re- 
versible error is found to exist, the appellate court is 
required to enter an affirmance in accordance with sec- 
tion 25-1909, R. R. S. 1943. Where reversible error is 
found in the record before the court, a judgment re- 
versing the final judgment or. order should be entered 
and certified to the inferior tribunal, except in cases 
where the statute authorizes the retention of the cause 
for trial on the merits as on appeal. See § 25-1910, R. R. 
S. 1943. 

We think the taking of new evidence dehors the rec- 
ord before the county superintendent of schools was not 
consistent with the nature of the proceeding before the 
court and that such evidence may not be considered. 
To hold otherwise would have the effect of permitting 
an appeal where an appeal is not authorized. The ques- 
tion presently for determination is whether or not the 
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record of the proceedings before the county superin- 
tendent of schools discloses error as a matter of law. 
There was evidence at the hearing before the county 
superintendent of schools indicating that the Crounses 
were legal voters in school district No. 23. The evi- 
dence was preserved in the form of minutes of the 
hearing which were contained in the transcript of the 
proceedings had before the county superintendent of 
schools. It is the rule, frequently announced by this 
court, that where evidence is required to establish an 
error of law by the inferior tribunal, it must be pre- 
sented by a bill of exceptions. In the case of In re 
Estate of Vance, 149 Neb. 220, 30 N. W. 2d 677, we 
said: “It is elementary that in error proceedings from 
the county court to the district court, and upon appeal 
from the district court to this court, error cannot be 
predicated on the insufficiency of the evidence as a 
matter of law to support the findings and judgment of 
the court from which error was prosecuted, unless all 
the material relevant evidence was preserved in a bill 
of exceptions.” This same rule was announced in Olsen 
v. Grosshans, 160 Neb. 543, 71 N. W. 2d 90, a case simi- 
lar to the one presently before us. See, also, School 
Dist. No. 49 v. Kreidler, 165 Neb. 761, 87 N. W. 2d 429. 
Since it is necessary to show by evidence that J. C. 
Crounse and Lydia Crounse were legal voters in school 
district No. 23, and there is no evidence properly be- 
fore the court, the finding of the county superintendent 
that J. C. Crounse and Lydia Crounse were not legal 
voters, must be affirmed. We stated the rule in Olsen 
v. Grosshans, supra, as follows: ‘Furthermore, when a 
question of the sufficiency of the evidence is involved 
in an error proceeding, the findings and judgment of the 
lower court should be affirmed by the district court 
and by this court upon appeal therefrom when all of 
the material and relevant evidence with reference there- 
to is not contained in a bill of exceptions and the tran- 
script fails to disclose any error prejudicial to the party 
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prosecuting the error proceeding.” We conclude that 
there is no evidence before this court which may prop- 
erly be considered. It follows that there is nothing in 
the record to support a finding that J. C. Crounse and 
Lydia Crounse were legal voters, and therefore the 
trial court was in error in not affirming the order of 
the county superintendent on this issue. 

In Schaub v. City of Scottsbluff, 164 Neb. 805, 83 
N. W. 2d 775, it appears that this court considered evi- 
dence taken before the city council of the city of Scotts- 
bluff which had been transcribed and attached to the 
petition in error. We disapprove the opinion in that 
case to the extent that it gives consideration to evi- 
dence taken before the inferior tribunal which was not 
preserved in a bill of exceptions. 

The only question remaining, therefore, is whether or 
not errors of law are shown by the transcript of the pro- 
ceedings held before the county superintendent of schools 
without regard to any evidence adduced at the hearing 
before the county superintendent of schools or in the 
trial in the district court. 

On this question the transcript shows that the peti- 
tion submitted on the part of the legal voters of school 
district No. 46 did not include the southwest quarter of 
Section 31 which was within the established boundaries 
of that district. The petition also included the state- 
ment that “Buses will transport the children of districts 
to school in Douglas.” The transcript also shows that 
the petition submitted on the part of the legal voters 
of school district No. 95 did not include the southwest 
quarter of Section 19 which was within the established 
boundaries of that district. The petition also included 
the statement that “District 44 Otoe County, Nebraska 
will send a bus or buses into the district 95 area to pick 
up the children of the area and transport them to school 
in Douglas.” 

The accepting petition of school district No. 44 pro- 
vides for the annexation of the whole of school districts 
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Nos. 46 and 95, among others. The petition makes no 
reference whatever to the transportation of children 
by bus from any district being annexed to school dis- 
trict No. 44. 

The want of mutuality between the petitions of the 
legal voters in school districts Nos. 46 and 95 and the 
accepting petition of school district No. 44 have the 
effect of voiding the proceedings as between such dis- 
tricts. It must be assumed that the failure to include all 
the lands of school districts Nos. 46 and 95 in the peti- 
tions of the legal voters of such districts were induce- 
ments to the signers of the petitions from such districts. 
The accepting petition of school district No. 44 provided 
for the annexation of the whole of such districts. The 
want of mutuality in the petitions of the legal voters 
of school districts Nos. 46 and 95, and the accepting peti- 
tion of the annexing school district No. 44, make the 
respective petitions fatally defective and deprive the 
county superintendent of jurisdiction to annex school 
districts Nos. 46 and 95 to school district No. 44. The 
provisions of the petitions submitted by the legal voters 
of school districts Nos. 46 and 95 with reference to the 
transportation of children from the area within school 
districts Nos. 46 and 95, without an acceptance by the 
petition of school district No. 44, likewise voids the pro- 
ceedings as to such districts for want of mutuality. 

We had this question before us in Olsen v. Grosshans, 
supra, wherein we said: “Such question has not been 
previously raised or adjudicated in this jurisdiction. 
However, there are authorities from other jurisdictions. 
As we view it, section 79-402, R. S. Supp. 1951, which 
authorizes creation of a new school district from other 
districts or a change in the boundaries of any district, 
contemplates mutuality of action by the districts af- 
fected and requires a concurrence of the respective peti- 
tions filed therefor in all material respects with regard 
to the changes requested therein, and unless the peti- 
tions of the separate districts affected concur in sub- 
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stantially the identical action requested, the county 
superintendent or superintendents are without jurisdic- 
tion or authority to act thereon.” 

We necessarily conclude that the petitions of school 
districts Nos. 46 and 95 are fatally defective for want of 
mutuality with the accepting petition of school district 
No. 44, and the county superintendent of schools there- 
fore lacked jurisdiction to order the consolidation of 
these districts. The trial court having arrived at the 
same conclusion on this issue, the judgment of the dis- 
trict court holding the order of the county superintend- 
ent of schools under date of April 16, 1957, to be of no 
force and effect is correct, and the judgment is affirmed. 

AFFIRMED. 


KATHERINE MorSE, APPELLANT, V. THEODORE I. GRAY ET AL., 


APPELLEES. 
89 N. W. 2d 842 


Filed May 2, 1958. No. 34350. 


1. Trial. In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to decide, when 
properly raised, not whether there is literally no evidence, 
but whether there is any upon which a jury can properly pro- 
ceed to find a verdict for the party producing it, upon whom 
the burden of proof is imposed. 

2. Negligence. In an action for damages for negligence the 
burden is on the plaintiff to show by direct or circumstantial 
evidence that there was a negligent act or omission by the 
defendant and that it was the proximate cause of plaintiff’s 
injury or a cause which proximately contributed to it. 


3. Invitees are those who are expressly or impliedly 
invited as a customer to a store. The duty of the owner toward 
an invitee is to exercise reasonable care to keep the premises in 
a safe condition. 

4. A possessor of land is subject to liability for personal 


injuries to business visitors by a natural or artificial condi- 
tion thereon if he knows, or by exercise of reasonable care 
could discover, the condition which, if known to him, he should 
realize as involving an unreasonable risk to them. 
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Negligence is the doing of something which an ordi- 
narily prudent person would not have done under the same or 
similar circumstances, or the failure to do something which an 
ordinarily prudent person would have done under the same or 
similar circumstances. 

Proximate cause, as used in the law of negligence, is 
that cause which in a natural and continuous sequence, un- 
broken by an efficient intervening cause, produces the injury, 
and without which it would not have occurred. 

7. Automobiles: Husband and Wife. The negligence of a husband 
while driving an automobile with his wife as a guest is not 
imputable to her. 


APPEAL from the district court for Merrick County: 
RuSSELL A. RoBINSON, JUDGE. Reversed and remanded. 


Edgerton & Powell, for appellant. 
John E. Dougherty, for appellees. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


WENKE, J. 

This is an appeal from the district court for Merrick 
County. It involves an action brought therein by Kath- 
erine Morse against Theodore I. Gray and Mary I. 
Gray, husband and wife, to recover damages for in- 
juries she claims to have suffered in an accident occur- 
ring on defendants’ place of business together with ex- 
penses incurred by reason thereof for doctors’ services, 
medicines, and hospital care, loss of wages, and for dam- 
ages to the car in which she was riding. The basis for 
plaintiff's claim is that the defendants maintained their 
property in a manner which she claims was negligent 
and which she contends was a proximate cause of the 
accident which resulted in her injuries. 

Trial was had and, at the conclusion of plaintiff’s evi- 
dence, the trial court sustained defendants’ separate 
motions to enter an order of dismissal and thereupon 
dismissed plaintiffs petition. Plaintiff then filed a mo- 
tion for new trial and took this appeal from the over- 
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ruling thereof. The primary issue raised by the appeal 
is the question of whether or not appellant’s evidence 
is sufficient to present a jury question. 

The principles applicable to the foregoing question are 
as follows: 

“A motion for directed verdict or its equivalent must, 
for purpose of decision thereon, be treated as an admis- 
sion of the truth of all competent evidence submitted on 
behalf of the party against whom the motion is directed. 
Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every in- 
ference that can reasonably be deduced from the evi- 
dence.” Davis v. Spindler, 156 Neb. 276, 56 N. W. 2d 
107. See, also, Kepler v. Chicago, St. P., M & O. Ry. 
Co., 111 Neb. 273, 196 N. W. 161. 

“In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court 
to decide, when properly raised, not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the party producing it, upon whom the burden of proof 
is imposed.” Krichau v. Chicago, B. & Q. R. R. Co., 150 
Neb. 498, 34 N. W. 2d 899. See, also, Coyle v. Stopak, 
165 Neb. 594, 86 N. W. 2d 758. 

“* * * where there is any evidence which will support 
a finding for a party having the burden of proof, the 
trial court cannot disregard it and direct a verdict against 
him.” Davis v. Spindler, supra. See, also, Herman v. 
Firestine, 146 Neb. 730, 21 N. W. 2d 444. 

“In an action for damages for negligence the burden 
is on the plaintiff to show by direct or circumstantial 
evidence that there was a negligent act or omission by 
the defendant and that it was the proximate cause of 
plaintiff's injury or a cause which proximately con- 
tributed to it.” Egenberger v. National Alfalfa Dehy- 
drating & Milling Co., 164 Neb. 704, 83 N. W. 2d 523. 
See, also, Sipprell v. Merner Motors, 164 Neb. 447, 82 
N. W. 2d 648. 
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“The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only be 
surmised or conjectured.” Bowers v. Kugler, 140 Neb. 
684, 1 N. W. 2d 299. See, also, Wolcott v. Drake, 162 Neb. 
56, 75 N. W. 2d 107. 

“Negligence is not presumed; the mere happening of 
an accident does not prove negligence.” Bowers v. Kug- 
ler, supra. See, also, Wolcott v. Drake, supra. 

On Tuesday, July 10, 1956, the appellees were operat- 
ing a Dairy Queen business in Central City, Nebraska, 
for the purpose of selling and dispensing ice cream and 
kindred products to the public. The appellees’ place of 
business was just north of and adjacent to U. S. High- 
way No. 30 with a north-south street immediately to the 
east thereof. Between 10:30 and 10:45 p.m. of that day 
appellant and her husband, Franklin Morse, stopped at 
this Dairy Queen in their car for the purpose of and 
did buy malted milks, one for each of them. They en- 
tered the appellees’ place of business from the east, on 
a driveway provided for that purpose, and parked their 
car at the southeast corner of the Dairy Queen building. 
It was parked, facing west, about 3 feet east of the side- 
walk on the east side of the building and in an area pro- 
vided for that purpose. The building in which the 
Dairy Queen business was being operated faces south 
toward highway No. 30 and had two service windows 
in the south side thereof. There is a cement sidewalk, 3 
feet wide, along and immediately adjacent to the east, 
north, and west sides of the building and one on the 
south side thereof which extends out to a sidewalk run- 
ning along the street or highway immediately to the 
south. There were round posts, varying between 24 and 
34 inches in height, placed at each corner of the build- 
ing just outside of the 3-foot cement sidewalk but im- 
mediately adjacent thereto. They were put in to pro- 
tect the building from the cars of customers. After the 
car, in which appellant was riding and which her hus- 
band was driving, had parked, both of them got out on 
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their respective sides. The husband went to the east 
service window to buy the malts while appellant went 
around the building, on the sidewalks hereinbefore re- 
ferred to, to find a fountain in order to get a drink of 
water, which she did. She then joined her husband at 
the service window and, when he received the malts 
from a woman attendant, he gave her one of them and 
kept the other. They then returned to the car to con- 
sume them, appellant going around the back of the car 
to get in on her side. The husband finished his malt. 
He then started the car, turned on the lights, backed up 
some 5 feet, and started forward, turning his wheels to 
the left in order to go south onto highway No. 30. After 
he had proceeded forward about 7 feet the car suddenly 
hit something and came to a direct stop, killing the 
motor. As a result appellant was apparently thrown 
against the windshield and injured. The appellant’s 
husband got out and discovered he had run into a post 
located at the southeast corner of the building. He got 
the bumper, which had come to rest on top of the post, 
off of it. He then got into the car and backed it up and 
proceeded to drive to their home some 7 miles west of 
Aurora, Nebraska. 

As to the duty appellees owed appellant, we held in 
Haley v. Deer, 135 Neb. 459, 282 N. W. 389: “Invitees 
are those who are expressly or impliedly invited, as a 
customer to a store; * * *. The duty of the owner to- 
ward an invitee is to exercise reasonable care to keep 
the premises in a safe condition, * * *.” In regard there- 
to we said in Haley v. Deer, supra, in discussing the case 
of Dowling v. MacLean Drug Co., 248 Ill. App. 270, that: 
“The law does not charge one with anticipating danger- 
ous and negligent conditions, but he may assume that 
others have done their duty to give proper warning of 
hidden dangers.” See, also, 7A Blashfield, Encyclo- 
pedia of Automobile Law and Practice (Perm. Ed.), 
§ 5071, p. 609; Girard v. Auto Specialties Athletic Assn., 
300 Mich. 272, 1 N. W. 2d 538; Siegel v. Detroit City Ice 


962 NEBRASKA REPORTS [Vou. 166 


Morse v. Gray 


& Fuel Co., 324 Mich. 205, 36 N. W. 2d 719; Bennett v. 
Louisville & Nashville R. R. Co., 102 U. S. 577, 26 L. 
Ed. 235; Palmer v. Boston Penny Sav. Bank, 301 Mass. 
540, 17 N. E. 2d 899, 120 A. L. R. 633; Sipprell v. Merner 
Motors, supra. As held in Goodman v. Theatre Parking, 
Inc., 286 Mich. 80, 281 N. W. 545: “A possessor of land 
is subject to liability for personal injuries to business 
visitors by a natural or artifical condition thereon if he 
knows, or by exercise of reasonable care could discover, 
the condition which, if known to him, he should realize 
as involving an unreasonable risk to them.” See, also, 
Siegel v. Detroit City Ice & Fuel Co., supra. 

Appellant contends that the appellees, in connection 
with their Dairy Queen business, negligently maintained 
a dark colored post at the southeast corner of the build- 
ing used for that purpose, which extended at a low angle 
out over the driving area provided for customers, with- 
out attaching reflectors or any other type of warning 
thereto, and in failing to properly illuminate the prem- 
ises; and that this negligence was a proximate cause of 
the accident in which she was injured. 

From the evidence adduced a jury could find as fol- 
lows: That a round post some 6 to 8 inches in circumfer- 
ance, which appellees had caused to be placed at the 
southeast corner of their building, was so placed as to ex- 
tend at a low angle for a distance of some 27 inches out 
over the driving area which they had provided for their 
customers, the top thereof being some 15 to 17 inches 
above the ground; that the post had been creosoted, 
was unpainted, and dark brown in color; and that no 
reflectors or other type of warning had been placed 
thereon. 

We said in Shupe v. County of Antelope, 157 Neb. 374, 
59 N. W. 2d 710, that: “Negligence is the doing of some- 
thing which an ordinarily prudent person would not 
have done under the same or similar circumstances, or 
the failure to do something which an ordinarily prudent 
person would have done under the same or similar cir- 
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cumstances.” See, also, McClelland v. Interstate Tran- 
sit Lines, 142 Neb. 439, 6 N. W. 2d 384; Burhoop v. 
Brackhan, 164 Neb. 382, 82 N. W. 2d 557. Certainly, 
if a jury found the foregoing to be true, then appellees 
were guilty of doing something which an ordinarily 
prudent person would not have done under the same or 
similar circumstances and consequently they would be 
guilty of negligence. 

A jury could also find, from the evidence adduced by 
the appellant, that appellant’s husband parked their car 
just to the east of the post at the southeast corner of 
the building; that he parked it facing west; that neither 
appellant, nor her husband, ever saw the post as they 
drove up to park, after they got out to buy malts, as 
they got back in the car, or at any time until after he 
drove into it as he was proceeding to leave the premises; 
and that sometime prior to their starting to leave the 
premises all of the lights used in connection with the 
Diary Queen business had been turned off. 

Appellant contends the negligent maintenance of the 
post in the position it was in at the time of the colli- 
sion was a proximate cause of the accident, whereas 
appellees contend the post merely created a condition 
and that it was the intervening negligent driving of the 
husband which was the sole proximate cause of the 
accident. 

In order for the appellant to recover damages she must 
prove both the negligence of appellees and that such 
negligence was a proximate cause of the injuries com- 
plained of. 

“Proximate cause, as used in the law of negligence, 
is that cause which in a natural and continuous se- 
quence, unbroken by an efficient intervening cause, 
produces the injury, and without which it would not 
have occurred.” Bear v. Auguy, 164 Neb. 756, 83 N. W. 
2d 559. See, also, Ecker v. Union P. R. R. Co., 164 Neb. 
744, 83 N. W. 2d 551; Coyle v. Stopak, supra. As stated 
in Coyle v. Stopak, supra, by quoting with approval 
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from Barney v. Adcock, 162 Neb. 179, 75 N. W. 2d 683: 
“‘Actionable negligence exists when the injury or the 
loss is the proximate result thereof. The proximate re- 
sult must be the natural and probable consequence 
which ought to have been foreseen or reasonably antici- 
pated in the light of the attendant circumstances. An 
injury is not actionable if it would not have resulted 
from the alleged negligence but for the interposition 
of a new and independent cause. Proximate cause, as 
used in the law of negligence, is that cause which in 
the natural and continuous sequence, unbroken by an 
efficient intervening cause, produces the injury, and 
without which the injury would not have occurred. An 
efficient, intervening cause is a new and independent 
force which breaks the causal connection between the 
original wrong and the injury. The cause of an injury 
is that which actually produces it while the occasion is 
that which provides an opportunity for the causal agency 
to act.’” 

Appellees rely on Steenbock v. Omaha Country Club, 
110 Neb. 794, 195 N. W. 117, and Frerichs v. Eastern 
Nebraska Public Power Dist., 154 Neb. 777, 49 N. W. 
2d 619, as sustaining the trial court’s holding on the 
basis that the post, at most, only created a condition. 
As stated in Steenbock v. Omaha Country Club, supra: 
“It is not sufficient that the negligence charged does 
nothing more than furnish a condition by which the 
injury is made possible, and if such condition causes 
an injury by the subsequent independent act of a third 
person, the two acts are not concurrent and the existence 
of the condition is not the proximate cause of the in- 
jury.” As stated in Frerichs v. Eastern Nebraska Pub- 
lic Power Dist., supra: “On the facts of this case the 
defendant cannot be said to have known, reasonably 
anticipated, or foreseen in the absence of notice that any 
such operation as was carried on in this field would in 
probability ever come about.” 

However, we said in Johnson v. Mallory, 123 Neb. 
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706, 243 N. W. 872, that: “The doer of an original 
wrongful act that should reasonably cause one to an- 
ticipate an injury therefrom is not relieved from lia- 
bility for an injury immediately brought about by an 
intervening cause, wrongful or otherwise, that is set into 
operation by such original wrongful act, and that alone 
would not have caused the injury, but which with the 
aid of the original wrong does cause such injury.” See, 
also, Tralle v. Hartman Furniture & Carpet Co., 116 Neb. 
418, 217 N. W. 952; McClelland v. Interstate Transit 
Lines, supra. As held in McClelland v. Interstate Tran- 
sit Lines, supra, by quoting from Meyer v. Milwaukee, 
E. R. & L. Co., 116 Wis. 336, 93 N. W. 6: “ ‘It suffices to 
charge a person with liability for a negligent act if some 
injury to another ought reasonably to have been fore- 
seen as the probable result thereof by the ordinarily in- 
telligent and prudent person under the same circum- 
stances, even though the specific injury might not be 
foreseeable.’” We think the factual situation as to the 
post, which we have set forth that a jury could find from 
the evidence adduced as existing on the premises, brings 
the situation here presented within the principles an- 
nounced in the foregoing cases and those hereinbefore 
set forth as relating to a business invitee. We therefore 
come to the conclusion that the evidence produced pre- 
sented a jury question. 

Appellant’s husband admits that after he had backed 
up and was proceeding forward to leave the premises 
he was only watching the corner of the building to avoid 
hitting it and that he never looked ahead to see what 
was in front of him until after he bumped into the post 
with the bumper of his car. Under these admissions he 
was guilty of contributory negligence as a matter of 
law sufficient to defeat any right of recovery he might 
otherwise have had against the appellees for it was 
certainly his duty to watch ahead to see where he was 
going and avoid hitting whatever might be in front of 
him. This is not a situation where a driver was looking 
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ahead and failed to see an object in the road ahead 
of him because of the nature thereof which would, under 
certain circumstances, present an issue for the jury as 
to whether or not the driver was guilty of contributory 
negligence. See Buresh v. George, 149 Neb. 340, 31 
N. W. 2d 106. The foregoing precludes any right to re- 
cover for doctor bills, medicine, hospital bills, and dam- 
age to the car for which the right to recover was as- 
signed by the husband to appellant, as her right to re- 
cover therefor would be no better than that of her 
husband. 

We want to make it clear that the question of whether 
or not the negligence of appellant’s husband was the 
sole proximate cause of the accident, a defense pleaded 
by appellees, is still one for the jury and, under the 
evidence adduced, should be submitted. However, the 
foregoing negligence of the appellant’s husband can- 
not be imputed to her for there is nothing in the evi- 
dence adduced to show any joint enterprise between 
her and her husband such as would permit imputing 
his negligence to her. In the absence thereof we have 
held: “The negligence of a husband while driving an 
automobile with his wife as a guest may not be im- 
putable to her * * *.” Bartek v. Glasers Provisions Co., 
160 Neb. 794, 71 N. W. 2d 466. 

Appellees, in their answer, also charge appellant with 
being guilty of negligence sufficient to defeat any right 
she might otherwise have against appellees. Her duty, 
as a guest, is set forth in Scott v. Service Pipe Line Co., 
159 Neb. 36, 65 N. W. 2d 219, as follows: “The duty of a 
guest riding in an automobile is to use care in keeping 
a lookout commensurate with that of an ordinary pru- 
dent person under similar circumstances. The guest 
is not required to exercise the same degree of care as 
the driver. If the guest observes danger, or if danger 
should ordinarily be anticipated, the guest should warn 
the driver, but ordinarily a guest is not required to watch 
the road or advise the driver in the management of the 
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car. Where a driver observed or should have observed 
the danger as well as the guest, the guest is not ordi- 
narily negligent in failing to warn the driver.” The 
evidence shows that appellant at no time observed the 
post and that at the time her husband was preparing 
to leave the premises she had her head down consuming 
her malted milk, which, under the circumstances shown, 
she had a perfect right to do. In view thereof we do 
not think the facts adduced by appellant presented any 
issue of negligence on her part sufficient to require that 
issue to be submitted to the jury nor to defeat her right 
of recovery as a matter of law. 

We have come to the conclusion that the trial court 
was wrong in sustaining appellees’ motions to dismiss 
and, because thereof, dismissing appellant’s petition. 
We therefore reverse its action doing so and remand the 
cause to the district court for retrial in accordance with 
the holdings in the opinion. 

REVERSED AND REMANDED. 


In RE APPLICATION OF CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY. 

CHICAGO, BuRLINGTON & QuINcCy RAILROAD COMPANY, 

APPELLEE, v. City oF ALLIANCE ET AL., APPELLANTS, 


IMPLEADED WITH CITY OF RAVENNA ET AL., APPELLEES. 
89 N. W. 2d 837 


Filed May 2, 1958. No. 34361. 


1. Public Service Commissions: Railroads. It is the duty of a 
carrier to seek, and of regulatory agencies to permit, the elim- 
ination of those services and facilities that are no longer needed 
or used by the public to any substantial extent. 

In the final analysis, when an application is 

made for additional service or to discontinue an existing service, 

the question to be determined is the public need or lack of need 
therefor. 


A final order of the Nebraska State Railway 
Commission granting a railroad company authority to discon- 
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tinue specified passenger trains, operated within the state at a 
loss and for the operation of which no public need exists, is 
within the scope of its authority and not arbitrary and un- 
reasonable. 


4. Public Service Commissions: Appeal and Error. On appeal to 
the Supreme Court from an order of the Nebraska State Railway 
Commission, while acting within its jurisdiction, the question for 
determination is the sufficiency of the evidence to prove that the 
order is not unreasonable or arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


Reddish & Reddish and Glen A. Fiebig, for appellants. 


J. W. Weingarten and W. P. Loomis, for appellee Chi- 
cago, B. & Q. R. R. Co. 


Clark J. Mingus, John H. Evans, and Tedd C. Huston, 
for appellees City of Ravenna et al. 


Heard before Srmmons, C. J., Carter, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 


The Chicago, Burlington & Quincy Railroad Company, 
hereinafter called plaintiff, commenced this proceeding 
before the Nebraska State Railway Commission, herein- 
after called the commission, seeking permission to dis- 
continue Sunday operations of passenger trains 41 and 
44 between Lincoln and Alliance. Objections thereto 
were filed by the city of Alliance and others, hereinafter 
called defendants. 

After two public hearings, the commission granted 
plaintiff’s application and subsequently overruled de- 
fendants’ motion for rehearing and stay of the commis- 
sion’s order. Therefrom defendants appealed, assigning 
in substance: (1) That the commission erred by re- 
ceiving in evidence, over objections, exhibits Nos. 6, 6A, 
10, and 10A, which presented for consideration plain- 
tiff’s revenue, expenses, and net loss from operation of 
the trains; (2) that the commission erred in failing to 
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make a timely and appropriate ruling upon defendant’s 
motions numbered 1 through 8, filed by defendants on 
May 10, 1957; and (3) that the decision and order of 
the commission was unreasonable and arbitrary. We 
conclude that the assignments should not be sustained. 

Preliminary to a consideration of defendants’ assign- 
ments and the record upon the merits, we call attention 
to recent applicable and controlling authorities from 
this jurisdiction. In Chicago & N. W. Ry. Co. v. City 
of Norfolk, 157 Neb. 594, 60 N. W. 2d 662, citing numer- 
ous authorities, we held: “It is the duty of a carrier to 
seek, and of regulatory agencies to permit, the elimina- 
tion of those services and facilities that are no longer 
needed or used by the public to any substantial extent. 

“In the final analysis, when an application is made 
for additional service or to discontinue an existing 
service, the question to be determined is the public need 
or lack of need therefor. 

“A final order of the Nebraska State Railway Com- 
mission granting a railroad company authority to dis- 
continue specified passenger trains, operated within the 
state at a loss and for the operation of which no public 
need exists, is within the scope of its authority and not 
arbitrary and unreasonable. 

“On appeal to the Supreme Court from an order of 
the Nebraska State Railway Commission, while acting 
within its jurisdiction, the question for determination 
is the sufficiency of the evidence to prove that the 
order is not unreasonable or arbitrary.’ See, also, 
Chicago, B. & Q. R. R. Co. v. Burgess, ante p. 29, 87 N. 
W. 2d 630; Chicago, R. I. & P. R. R. Co. v. Farmers Union 
Creamery, ante p. 32, 87 N. W. 2d 616. 

The opinion in Chicago & N. W. Ry. Co. v. City of 
Norfolk, supra, also adversely disposes of defendants’ 
first ‘assignment, the substance of which was to contend 
that the commission erred by receiving in evidence, 
over objections, exhibits Nos. 6, 6A, 10, and 10A, which 
set forth at length plaintiff’s theory of allocation of 
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revenues, cost of operation, and net loss from operation 
of trains 41 and 44 on Sundays in December 1955 to 
August 1956, inclusive, and in September 1956 to April 
1957, inclusive, and for April 1956 and March 1957. 

In that connection, to quote at length from that opinion 
would serve no useful purpose. If the commission did 
not err prejudicially in the admission of such evidence, 
and we conclude that it did not, then defendants’ second 
assignment of error should not be sustained. In such 
respect, on May 10, 1957, prior to a second hearing 
timely ordered and noticed to be held on May 20, 1957, 
defendants filed motions numbered 1 through 8, inclu- 
sive, requesting a continuance and an order for the pro- 
duction by plaintiff of a great mass of detailed original 
records, most of which were kept in Chicago, Illinois, 
by which defendants hoped to show that the undisputed 
loss of operation by plaintiff was less than that shown 
by plaintiff’s exhibits aforesaid and evidence in support 
thereof. It appears that although defendants had ample 
time and opportunity to file such motions and to have 
them heard and disposed of before May 20, 1957, they 
did not do so. Rather, defendants waited until the com- 
mission convened for rehearing on the merits May 20, 
1957, and after defendants had filed an answer on that 
date, at which time they requested a ruling on the mo- 
tions. Thereupon the commission overruled the motions 
and proceeded with the hearing without objection by 
defendants. Also, at that time, defendants joined in 
plaintiff's request that all the evidence and exhibits, in- 
cluding Nos. 6 and 10, which had been received at the 
first hearing on September 19, 1956, should be received 
in evidence, and pursuant thereto such evidence was 
offered by plaintiff and received as part of the record of 
the proceedings in the second hearing on May 20, 1957. 
We conclude not only that defendants’ assignment has 
no merit, but also that defendants are in no position 
to complain with regard thereto. 

In connection with defendants’ third assignment of 
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error relating to the merits, we have examined the volu- 
minous record, which, as far as important here, dis- 
closes substantially the following: Trains 41 and 44 
operated daily, including Sundays, between Lincoln and 
Alliance, a distance of 366 miles. Train 41 was scheduled 
to leave Lincoln at 7 p. m. and arrive in Alliance at 4 
a.m. Train 44 was scheduled to leave Alliance at 11 
a.m. and arrive in Lincoln at 8 p.m. They also made 
certain interchange connections with other trains oper- 
ated by plaintiff. 

Train 41 had 39 stations on its route between Lincoln 
and Alliance, 8 of which were flag stops. Train 44 had 
39 stations between Alliance and Lincoln, 2 of which 
were flag stops. Each such train required one engineer, 
one fireman, one conductor, one brakeman, and one 
baggageman and expressman to operate it. Each train 
was generally powered by a single-unit diesel electric 
locomotive of 2,000 to 2,250 horsepower. On Sundays 
each train usually carried three baggage and express 
cars, and an air-conditioned reclining chair car, having 
a seating capacity of from 60 to 66 passengers. On other 
days they also carried a railway post-office car. How- 
ever, as an economy measure and lack of need caused 
by closing of post offices on Sundays, the federal gov- 
ernment had discontinued such operation of a railway 
post-office car on Sundays which caused plaintiff a 
Sunday loss of revenue amounting to an average of $369 
in April 1956 and $342 in March 1957. 

Detailed revenues received, out-of-pocket expenses, 
and net losses incurred by the operation of trains 41 
and 44 on Sundays were shown by oral evidence and 
exhibits appearing in the record for each of 39 Sundays 
in December 1955 to August 1956, inclusive, and for 
each of 34 Sundays in September 1956 to April 1957, 
inclusive, from which accurate calculations and just 
conclusions may be made. 

On the 39 Sundays during such first period, despite 
reasonable efforts to increase patronage, train 41 travel- 
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ing west, thence northwest toward a sparsely-settled 
section of the state, averaged only 5.6 passengers per 
train mile, and train 44 traveling back southeast and 
east toward the more thickly-populated section of the 
state averaged only 10.7 passengers per train mile. Also, 
on the 34 Sundays during such second period, train 41, 
despite reasonable efforts to increase patronage, aver- 
aged only 5.8 passengers per train mile, and train 44 
averaged only 11.6 passengers per train mile. In other 
words, train 41 averaged but little more passengers per 
train mile than the five employees required to operate 
the train, and train 44 averaged but little more than 
twice the number of passengers per train mile than the 
five employees required to operate it. Further, on each 
of the first 39 Sundays, plaintiff’s expenses for operating 
the trains were between $102 and $486 more than plain- 
tiff received for the operations, and on each of the second 
34 Sundays plaintiff's expenses for operating the trains 
were between $83 and $630 more than plaintiff received 
for the operation. The foregoing amply supports the 
conclusion that Sunday trains 41 and 44 were not only 
operated at a substantial unwarranted loss, but also that 
no present need existed for their operation. 
Furthermore, plaintiff’s faster train 43 is also sche- 
duled to leave Lincoln at 12:15 a. m. and arrive in 
Alliance at 6:10 a. m., and plaintiff’s faster train 42 is 
scheduled to leave Alliance at 11 p. m. and arrive in 
Lincoln at 7:05 a.m. Both such trains travel the same 
route as trains 41 and 44, and operate daily including 
Sundays. They also each carry sleeping cars, coaches, 
and headends, and make regular scheduled stops at all 
principal intermediate towns between Lincoln and AI- 
liance. Also, upon discontinuance of Sunday trains 41 
and 44, plaintiff has arranged for conditional or flag 
stops by trains 42 and 43 to pick up and discharge pas- 
sengers at Thedford, Dunning, and Anselmo between 
Broken Bow and Alliance, and at Litchfield between 
Broken Bow and Ravenna, and to make such stops at 
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all other stations upon timely notice or flagging when- 
ever trains 42 and 43 have not theretofore been sche- 
duled to stop. Also, Sunday trains 42 and 43 will carry 
the balance of the express, cream, and mail formerly 
carried by trains 41 and 44. 

In addition, plaintiff’s railroad between Lincoln and 
Alliance is paralleled by an improved, hard-surfaced, 
modern highway the entire distance, which highway 
passes through or closely connects with every commun- 
ity on the railroad served by trains 41, 44, 42, and 43, 
and makes automobile, bus, and truck transportation 
flexible, speedy, and convenient. In that connection, 
there is ample convenient Sunday bus service to and 
from all of plaintiff’s intermediate stations between Lin- 
coln and Grand Island and between Grand Island and 
Broken Bow, and such service is prospectively planned 
to be given between Broken Bow and Alliance if the 
patronage justifies it. Thus, if trains 41 and 44 are 
discontinued, only the following towns between Thed- 
ford and Alliance, which have a population as numeri- 
cally designated, will in any event have no regular 
Sunday train or bus service, to wit: Hecla, 4; Whitman, 
150; Ashby, 175; Bingham, 100; Ellsworth, 11; Lakeside, 
75; and Antioch, 30. However, those places each aver- 
aged only about one passenger every tenth Sunday, 
except Whitman which showed a higher average be- 
cause on December 4, 1955, in the first period aforesaid, 
12 passengers boarded train 44 because of a severe 
snow storm and below freezing temperatures. 

The foregoing situation also refutes defendants’ con- 
tention that there is any public need for Sunday opera- 
tion of trains 41 and 44. As usual in such cases, the 
record discloses that a few persons and businesses may 
be adversely affected in some respects, and that a few 
persons may suffer some incenvenience by discontinu- 
ing Sunday trains 41 and 44, but that is not a controlling 
factor where, as it appears herein, no public need exists 
because the public has practically abandoned the use 
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of such trains. In such cases as that at bar considera- 
tion should be given to the public need rather than to 
individuals. 

For reasons heretofore stated, we conclude that the 
commission did not err in any manner prejudicial to de- 
fendants, and that the order of the commission discon- 
tinuing Sunday trains 41 and 44 was not unreasonable 
and arbitrary. Such order should be and hereby is 


affirmed. 
AFFIRMED. 


JoHN D. GERDES ET AL., APPELLANTS, v. THE OMAHA HOME 


FOR Boys ET AL., APPELLEES. 
89 N. W. 2d 849 


Filed May 2, 1958. No. 34364. 


1. Appeal and Error. An equity case is tried de novo on the rec- 
ord in this court and only the evidence that is properly before 
it is considered. 

2. Contracts: Evidence. If negotiations between parties result 
in an agreement in reference to the subject matter thereof 
and if they reduce the agreement to writing, execute, and 
deliver it, the writing, in the absence of fraud, mistake, or ambi- 
guity, is the only competent evidence of the contract. 


3. If the existence of a written contract has 
been induced by prior or contemporaneous oral agreement, 
parol evidence is not admissible to add to, contradict, or vary 
the terms of the written contract. 

4, If a written contract contains a complete 


obligation without ambiguity as to the object and extent of the 
engagement, it is conclusively presumed that the whole agree- 
ment of the parties was included therein. The fact that a 
matter has been omitted which might have been embodied 
therein will not open the door to the admission of parol 
evidence in that regard. 

5. Evidence. The parol evidence rule is not merely one of evi- 
dence but is a rule of substantive law which declares that certain 
kinds of facts are legally ineffective and forbids them to be 
proved. 

6. Contracts. A written contract expressed in unambiguous lan- 
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guage is not subject to interpretation or construction and the 

intention of the parties to such a contract must be determined 

from its contents. 

Contemporaneous instruments will generally be con- 
strued together in order to determine the nature of the transac- 
tion and the intent of the parties but this is not true when the 
instruments, though both relating to the same transaction, 
concern separate subjects or provide for different things. 

8. Wills: Frauds, Statute of. The making of a will by which all 
property of a testator is given to a named beneficiary is not of 
itself evidence of the existence of a contract in reference there- 
to between the testator and the beneficiary nor is it evidence 
of part performance of a contract in the absence of other evi- 
dence clearly indicating it was made pursuant to such an 
agreement. 

9. Specific Performance: Frauds, Statute of. The evidence must 
be clear, satisfactory, and convincing to sustain a claim of a 
person to the estate of a deceased person by virtue of an alleged 
oral contract. 


APPEAL from the district court for Douglas County: 
JAMES M. Patton, Jupcr. Affirmed. 


Lyle Q@. Hills, for appellants. 


Mecham, Stoehr, Rickerson & Sodoro and Crossman, 
Barton & Quinlan, for appellees. 


Heard before Stmmons, C. J., CARTER, MEsSMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


BosLaucu, J. 


The object of this litigation is to secure specific per- 
formance of an alleged oral contract by which appel- 
lants claim Leo G. Butler and Margaret B. Butler ob- 
ligated themselves to give their property by wills to 
appellants. 

The following is the substance of the petition of ap- 
pellants: Leo G. Butler and Margaret B. Butler, hus- 
band and wife, by an oral agreement made August 19, 
1950, with appellants bound themselves to devise and 
bequeath all their property, except five nominal legacies, 
to appellants in consideration of their agreeing to devise 
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all their property to Leo G. Butler and Margaret B. 
Butler with the exception of two nominal legacies. In 
performance of the agreement each of the parties thereto 
on the date stated made a will. A copy of each of the 
wills is attached to and made a part of the petition. 
The wills were each prepared by the same lawyer, made 
at the identical time, attested by the same witnesses, 
and each will was deposited in the county court of 
Douglas County. Margaret B. Butler died during June 
1956. Leo G. Butler was named as the only beneficiary 
of the will of his wife but no proceedings were had for 
the probate of her will or for the administration of her 
estate. Leo G. Butler, on or about January 15, 1957, 
for the purpose of defrauding appellants, made a second 
will and thereby and therein revoked the will he made 
on August 19, 1950, and thereby violated the oral agree- 
ment made with appellants on August 19, 1950. They 
did not learn of the second will of Leo G. Butler until 
after his death late in January 1957. Appellants in good 
faith performed the oral agreement of August 19, 1950. 
Leo G. Butler by the terms of his second will gave $15,- 
000 in cash to The Omaha Home for Boys, one of the 
appellees, and the residue of his property to Fred But- 
ler, his brother, one of the appellees. The gifts made 
by the second will and the claimed rights of O. M. 
Campbell as executor of the will constitute a cloud upon 
the title of appellants to the property owned by Leo G. 
Butler at the time of his death for the removal of 
which appellants have no adequate remedy at law. Ap- 
pellants asked for specific performance of the oral 
agreement. 

The copy of the will of Leo G. Butler dated August 
19, 1950, attached to the petition, provided for the pay- 
ment of his debts and the expenses of his last illness 
and burial and subject thereto gave all his property to 
his wife, Margaret B. Butler; contained a statement that 
the will was made as a result of an understanding and 
agreement that his wife would make a like will; pro- 
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vided that in case of the death of the testator and his 
wife in a common disaster or if his wife should prede- 
cease him, a gift of $1 was made to Fred Butler and the 
residue of the property of the testator was given to 
appellants equally or in case of the death of either be- 
fore the death of the testator, then the survivor should 
take the residue and if appellants predeceased the tes- 
tator the residue was given to the Masonic Boy’s Home 
of Omaha, Nebraska; and provided for the appointment 
of his wife as executrix if she survived the testator, 
otherwise Lyle Q. Hills was named executor and he was 
appointed attorney for the representative of the estate 
of the testator. This was the pattern of each of the 
wills made August 19, 1950, and they were identical 
except as to the name of the person making the will, 
the names of the beneficiaries, and the person desig- 
nated as executor. The will of Leo G. Butler made 
January 15, 1957, gave The Omaha Home for Boys $15,- 
000 in cash; gave Fred Butler, brother of the testator, 
the residue of his estate; and appointed O. M. Camp- 
bell executor of it. 

The answer of O. M. Campbell denied the statements 
of the petition. The answer of Fred Butler denied the 
averments of the petition except it admitted the resi- 
dences of the parties and the corporate status of The 
Omaha Home for Boys as alleged in the petition and 
that Leo G. Butler made a will on January 15, 1957, 
which revoked all prior wills made by him. The new 
matters of the pleading of Fred Butler were: The pro- 
bate of the will of Leo G. Butler made January 15, 1957, 
and the appointment and qualification of O. M. Camp- 
bell as executor thereof; the execution of a written con- 
tract on August 19, 1950, by Leo G. Butler and Margaret 
B. Butler and by appellants, together with an adden- 
dum thereto, copy of which is made a part of the an- 
swer, by virtue of which appellants obligated themselves 
to make wills in favor of Leo G. Butler and Margaret 
B. Butler but they or either of them did not agree to 
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make a will or wills in favor of appellants; the written 
contract of August 19, 1950, made a part of the answer, 
was a result of negotiations between the parties thereto 
and evidenced the complete agreement in reference to 
the subject matter of the negotiations, was duly signed 
and delivered by the parties, and constituted the exclu- 
sive medium of ascertaining the agreement between the 
signatory parties; and that Leo G. Butler and Margaret 
B. Butler fully performed all the terms of the contract 
required to be performed by them. The prayer of the 
answer was dismissal of the action of appellants. The 
written contract of August 19, 1950, made a part of the 
answer of Fred Butler, will be later set out and dis- 
cussed herein. 

The Omaha Home for Boys by an allegation in its an- 
swer denied the statements of the petition and asked 
that the case be dismissed. 

The reply of appellants to the answer of Fred Butler 
was a denial and an admission that appellants and Leo 
G. Butler and Margaret B. Butler made the contract, a 
copy of which is attached to the answer of Fred Butler. 

The trial court found generally for appellees and 
against appellants and that Leo G. Butler and Margaret 
B. Butler, or either of them, did not promise to make 
a will in favor of appellants or either of them. A judg- 
ment of dismissal of the case was rendered and the 
motion of appellants for a new trial was denied. This 
appeal presents the record for trial de novo in this court. 

Appellants were the owners of residence property at 
1724 North Sixtieth Street, the legal description of which 
was Lots 245 and 246 of Morningside Addition, Douglas 
County, where they had resided since December 26, 1940. 
They were each 70 years of age on August 19, 1950, at the 
time of the transaction concerned in this litigation. Leo 
G. Butler was then 61 years of age and Margaret B. 
Butler was then 47 years of age. These four persons 
had been acquainted and friendly for about 20 years. 
John D. Gerdes was disabled by a back condition. 
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Neither he nor his wife, Blanche Gerdes, were gain- 
fully employed and they had no income except the 
amount contributed to them as old age assistance. Leo 
G. Butler and Margaret B. Butler were each gainfully 
employed and continued to be until their respective 
deaths. Blanche Gerdes testified that there was an old 
age assistance lien on the property of appellants. She 
further testified: “That is the only way we could live, 
and that is why we took on these other doings because 
we could not get along when he was crippled, and we 
could not get enough from old age assistance to help us 
out, so we decided to do something else with our place.” 

It was under these necessitous and distressing cir- 
cumstances that appellants engaged in negotiations with 
Leo G. Butler and Margaret B. Butler, hereafter re- 
ferred to as the Butlers or by their respective names, 
concerning the residence property and the use of it on 
some basis that would afford the appellants the relief 
and assistance which they imperatively required. Ap- 
pellants had previously consulted Lyle Q. Hills who rep- 
resents them in this litigation. They had known him 
for some time previous to the transaction between ap- 
pellants and the Butlers. The latter had not had con- 
tact with Lyle Q. Hills, who will be referred to as 
Hills, or his office. Appellants and the Butlers went 
to the office of Hills and the former introduced the 
latter to the persons who were there. Appellants and 
the Butlers had negotiations in which Hills participated 
in reference to the residence property of appellants and 
the use and occupancy of it including the matter of the 
Butlers occupying the house with appellants, remodel- 
ing it, and paying the expenses of the utilities and the 
household expenses. The negotiations were continued 
on two other occasions when the appellants and Butlers 
were at the office of Hills and consulted with him about 
the matters concerning the use and occupancy of it. 
Hills prepared the four wills, exhibited as a part of the 
petition, and a written contract concerning the im- 
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provement and occupancy of the house. These docu- 
ments were submitted to the parties for their informa- 
tion, examination, and study and when they later re- 
turned to the office of Hills on August 19, 1950, that 
being the fourth occasion of negotiations concerning the 
matter, the documents were signed. The wills were 
signed and attested. The written contract was signed, 
the signatures witnessed, and the contract was delivered 
in the sense it was to be effective without condition or 
qualification. 

Appellants were named and described in and executed 
the contract as parties of the first part and the Butlers 
were named and described in and executed the con- 
tract as parties of the second part. The written con- 
tract, omitting the formal parts of it, the signatures of 
the parties to it, and the signatures of the attesting wit- 
nesses, expresses the following: 

“NOW, THEREFORE, it is agreed by and between the 
parties as follows, to-wit: 

“THAT parties of the second part shall place certain 
improvements on the property of parties of the first 
part, making it suitable to the parties, said improvements 
to be agreed upon by and between the parties; and 
after said improvements are made parties of the second 
part will occupy part of the dwelling located upon said 
premises as their home and parties of the first part will 
occupy the remainder of said dwelling located upon said 
premises, as their home. 

“IT IS FURTHER AGREED by and between the par- 
ties that in consideration of making said premises their 
home, parties of the second part, in addition to improv- 
ing said dwelling located upon said premises as afore- 
said, will pay all taxes and upkeep upon the entire 
dwelling located upon said premises and will furnish 
all heat and water required in said dwelling upon said 
premises and will in addition pay to said parties of the 
first part the sum of Forty and No/100 ($40.00) Dol- 
lars at the beginning of each month and upon the first 
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day of each month thereafter, during the lifetime of said 
parties of the first part, or either of them. 

“IT IS FURTHER UNDERSTOOD AND AGREED 
that said payment of taxes and said payment of the 
sum of $40.00 per month and the expense of furnishing 
heat and water for said dwelling shall commence upon 
the entrance of said parties of the second part upon 
said premises and upon their commencement of occu- 
pation of said premises as their home. 

“IT IS FURTHER AGREED by and between the par- 
ties that the said John D. Gerdes and Blanche Gerdes, 
parties of the first part, in consideration of the above 
performance by parties of the second part, shall allow 
said parties of the second part to occupy said premises 
with said parties of the first part, as their home; and 
said occupation will be without payment of rent there- 
for, and parties of the first part hereby covenant with 
parties of the second part that they will not sell or dis- 
pose of said property and shall provide and declare 
and make a Will, giving said parties of the second part, 
said property, upon the termination of the life of said 
parties of the first part.” 

This contract was acted upon and fully performed by 
the parties to it. Its validity and integrity have not been 
questioned. The record shows no attack made on it 
for fraud, mistake, ambiguity, or other defect or in- 
firmity. The parties to the contract of August 19, 1950, 
executed another written contract in October 1953, some- 
times referred to as an addendum to the contract of 
August 19, 1950, concerning the sale of part of Lot 
245 of Morningside Addition, Douglas County, a por- 
tion of the residence property owned by appellants, and 
therein they expressly confirmed and ratified the writ- 
ten contract of August 19, 1950, by these words: “IT 
IS FURTHER AGREED by and between the parties 
hereto that the provisions of the agreement executed on 
the 19th day of August, 1950, same being attached here- 
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to, shall remain in full force and effect in all other re- 
spects between the parties.” 

The cause of action pleaded by appellants was based 
on an oral agreement said to have been made on Au- 
gust 19, 1950, the date of their written contract, by 
which they allege the Butlers obligated themselves to 
devise and bequeath all of their property, except five 
legacies of $1 each, to appellants in consideration of 
their agreement to devise all of their property, except 
two legacies of $1 each, to the Butlers. Appellants at 
the trial offered their testimony and the testimony of 
another in an obvious attempt to prove an oral agree- 
ment of the kind and effect which they had alleged in 
their petition. This testimony was concerning conver- 
sations and statements of the parties during the nego- 
tiations preceding the execution of the written contract 
of the parties on August 19, 1950. If this testimony 
was not for that purpose it was wholly irrelevant. Ap- 
pellees made correct, timely, and repeated objection to 
the testimony. The trial court admitted it, sometimes 
with the assurance that he would only consider com- 
petent evidence in his consideration and decision of 
the case. The presumption is that the trial court dis- 
regarded incompetent evidence in reaching its conclu- 
sion in the case, and this court, because of the char- 
acter of the cause, will consider only the evidence prop- 
erly before it. Kucaba v. Kucaba, 146 Neb. 116, 18 
N. W. 2d 645. This testimony was incompetent and im- 
properly admitted. The written contract, the subject 
matter of the transaction, is complete and the only 
competent evidence of the agreement of the parties. 
Appellants may not extract from their negotiations an 
understanding which they claim was arrived at by the 
parties concerning reciprocal wills and frame a cause 
of action thereon independent from and in disregard 
of their written contract subsequently made which con- 
cerns the subject matter of the negotiations. The agree- 
ment of the parties may not be thus fragmentized. 
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Whatever was said by the parties concerning the making 
of wills by them was a part of the negotiations concern- 
ing and relating to the subject matter of their written 
contract and any oral understanding of the parties to 
the contract concerning it should have been, and to 
be effective was required to be, included in the writ- 
ten contract. 

In Barkalow Bros. Co. v. English, 159 Neb. 407, 67 
N. W. 2d 336, this court said: “It has long been the 
law of this state that if persons to a transaction have 
put their engagement in writing in such terms as im- 
port a legal obligation without uncertainty of the ob- 
ject or extent of the engagement, it is conclusively 
presumed that the entire engagement of the parties 
and the extent and manner of their undertaking have 
been reduced to writing, and any parol agreement is 
merged in the written contract and testimony of prior 
or contemporaneous conversations is incompetent.” 

Bitler v. Terri Lee, Inc., 163 Neb. 833, 81 N. W. 2d 
318, declares: “If negotiations between parties result 
in an agreement in reference to the subject matter there- 
of and if they reduce their agreement to writing, ex- 
ecute, and deliver it, the writing, in the absence of fraud, 
mistake, or ambiguity, is the only competent evidence 
of the contract.” In the opinion in that case this court 
quoted with approval the following from Annotation, 
33 A. L. R. 2d 968: “‘AII oral negotiations or stipula- 
tions between the parties, preceding or accompanying 
the execution of the written instrument, are regarded 
as merged in it, and the instrument is treated as the 
exclusive medium of ascertaining the agreement of 
the parties to it. * * * The reason for this rule is that it 
is only reasonable, where parties have entered into 
a written agreement, to suppose that they have intro- 
duced into the instrument every material term and cir- 
cumstance; and, consequently, all parol testimony of 
conversations made by either of them, whether before or 
after, or at the time of, the completion of the contract, 
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will be rejected. * * * With respect to the first-mentioned 
theory (adding by parol evidence to the contract evi- 
denced by writing), it has been well said that the rule 
forbids to add by parol where the writing is silent, as 
well as to vary where it speaks, that generally it will 
be presumed that the parties have introduced into the 
written contract every material item and term, and 
that parol evidence cannot be admitted to add another 
term to the agreement, although the writing contains 
nothing on the particular feature to which the parol 
evidence is directed.’ ” 

Master Laboratories, Inc. v. Chesnut, 157 Neb. 317, 
59 N. W. 2d 571, states the rule in this manner: “When 
the written agreement shows a complete legal obliga- 
tion, without uncertainty or ambiguity as to the ob- 
ject and extent of the engagement, it is conclusively 
presumed that the whole agreement of the parties was 
included therein. The fact that a point has been omitted 
which might have been embodied therein will not open 
the door to the admission of parol evidence in that re- 
gard. * * * The parol evidence rule is not merely one 
of evidence, but is a rule of substantive law, which de- 
clares that certain kinds of facts are legally ineffective, 
and forbids such facts to be proved at all.” 

Hansen v. E. L. Bruce Co., 162 Neb. 759, 77 N. W. 
2d 458, states: “In the absence of fraud, mistake, or 
ambiguity a written agreement is not only the best evi- 
dence but the only competent evidence as to what is 
the contract of the parties. * * * A written contract ex- 
pressed by clear and unambiguous language is not sub- 
ject to interpretation or construction. * * * The inten- 
tion of the parties to a written contract expressed by 
clear and unambiguous language must be determined 
from its contents. * * * The entire contract must be re- 
garded with a conscious effort to give effect to every 
part of it without disproportionate emphasis upon one 
to the neglect of other provisions.” See, also, Hafeman 
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v. Gem Oil Co., 163 Neb. 438, 80 N. W. 2d 139; Boettcher 
v. Goethe, 165 Neb. 363, 85 N. W. 2d 884. 

The circumstances of this case make it impossible for 
it to escape the reach and effect of the doctrine expressed 
and sustained by the above authorities. 

The testimony of appellants concerning conversations 
and transactions with the Butlers was also incompetent, 
should have been excluded, and will be disregarded in 
this court because it was given by parties who had direct 
legal interest in the result of the litigation in which the 
adverse parties were representatives of deceased persons 
and there was no waiver of the bar of the statute. § 
25-1202, R. R. S. 1943; Colbert v. Miller, 149 Neb. 749, 
32 N. W. 2d 500; Fischer v. Wilhelm, 140 Neb. 448, 300 
N. W. 350; Johnson v. Omaha Loan & Bldg. Assn., 128 
Neb. 37, 257 N. W. 370; Broeker v. Days 124 Neb. 316, 
246 N. W. 490. 

Appellants speak of interpreting Sontemporansous in- 
struments as though they were one. The correct doctrine 
in this regard means that if there is a provision in one 
instrument affecting a provision of another, they will 
be given effect as between the parties and all who are 
charged with notice so that the whole agreement ac- 
tually made may be determined and effectuated. It does 
not mean that a provision of one document is imported 
bodily into another contrary to the intent of the par- 
ties or the express provision of the latter. They may 
be intended to be separate writings though made at the 
identical time by the same parties and to provide for 
entirely different things. The statement that contem- 
poraneous instruments may be treated and interpreted 
as one means only that this will be done when it will 
effectuate the intention and if the provisions of the two 
instruments if put together will not be incompatible. 
The court may not do violence to a complete, unam- 
biguous contract by consolidating it with another writ- 
ing if the effect of doing so would be to avoid an essen- 
tial part of the contract. If contracts or writings. are 
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in effect independent they should not be construed to- 
gether even though the same parties and the same sub- 
ject matter may be concerned. Two instruments re- 
lating to distinct subjects or things should not be con- 
strued together to determine the intent and transaction 
of the parties though made at the same time and though 
they relate to the same transaction because both must 
have the same object in order to be taken together as 
evidencing the same thing. 

In Thorp v. Mindeman, 123 Wis. 149, 101 N. W. 417, 68 
L. R. A. 146, 107 Am. S. R. 1003, the court said: “Con- 
struing together simply means that, if there be any pro- 
visions in one instrument limiting, explaining, or other- 
wise affecting the provisions of another, they will be 
given effect as between the parties themselves and all 
persons charged with notice, so that the intent of the 
parties may be carried out, and that the whole agree- 
ment actually made may be effectuated. This does not 
mean that the provisions of one instrument are imported 
bodily into another, contrary to the intent of the parties. 
They may be intended to be separate instruments, and 
to provide for entirely different things, as in the very 
case before us.” 

Brest v. Maenat Realty Co., 245 Wis. 631, 15 N. W. 2d 
798, says: “It is quite true that when instruments are 
executed and delivered at the same time they will be 
construed together in order to determine the nature of 
the transaction and the intent of the parties. But this 
is not true when the two instruments, though both re- 
lating to the same transaction, relate to two distinct 
subjects or provide for two distinct things. * * * To 
be taken together as evidencing the same thing the two 
instruments must not only both relate to the same trans- 
action, but they must both have the same object.” 

The doctrine presently discussed does not aid the 
case of appellants. If the written contract of August 19, 
1950, made by the parties is construed with the four 
separate wills made at that time, this does not in any 
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manner affect the conclusion previously expressed herein 
that the evidence of appellants intended to establish an 
oral agreement of the Butlers to make wills giving their 
property to appellants was and is incompetent and must 
be disregarded. The result is that there is no competent 
evidence of such an agreement by the Butlers or either 
of them. The wills were separate instruments of the 
four persons who made them. There was no provision 
that any of them should be irrevocable. There is no 
reference in either of the Butler wills to the wills of 
appellants or vice versa. Each will was deposited in the 
county court as a separate and distinct document, was 
therein identified by a separate number, and a separate 
receipt was issued to each maker. The record contains 
no competent evidence of any agreement or arrangement 
for reciprocal wills by appellants and the Butlers. The 
circumstances of this case make it almost inconceivable 
that there could have been an agreement for the But- 
lers to give their property by will to appellants and that 
such an important matter was omitted from the care- 
fully prepared and complete written contract after re- 
peated negotiations and with the aid of competent legal 
counsel. This is especially true because the contract 
was developed and prepared by the attorney who had 
acted in other matters for appellants. They were his 
clients. He by every consideration would have been 
alert to their rights and protection. The record is con- 
vincing that there never was such an agreement as is 
sought to be enforced herein. In any event it is not 
established by clear, satisfactory, and convincing evi- 
dence. 

Diez v. Rosicky, 145 Neb. 242, 16 N. W. 2d 155, con- 
tains language appropriate to this case: “It is evident 
that the making of a will whereby all of testator’s prop- 
erty is left to his wife is not of itself evidence of the 
existence of a contract between the testator and his 
wife. Nor is it evidence of part performance of a con- 
tract in the absence of other evidence indicating clearly 
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that it was made pursuant to such an agreement. We 
do not think the record shows by clear, definite, satis- 
factory and unequivocal evidence that a contract was 
made. Declarations of intention or of the wishes of the 
parties do not tend to support any such conclusion.” 

In Eagan v. Hall, 159 Neb. 537, 68 N. W. 2d 147, the 
court states: “In the case at bar an oral contract was 
not established by clear, satisfactory, and unequivocal 
evidence. In fact, there was no evidence in the record 
tending to support any such agreement. In addition 
thereto, there is no eviderice of part performance which 
imports the existence of the pleaded oral agreement 
and no other. To meet the requirements of the rule the 
act alleged to constitute part performance must be such 
that its existence can be accounted for only by the 
existence of the pleaded oral agreement. It must refer 
to, result from, or be in pursuance of the oral agreement 
sought to be enforced, and. not from any other relation. 
Such was not the case here.” See, also, Wyrick v. 
Wyrick, 162 Neb. 105, 75 N. W. 2d 376; Drew v. Hawley, 
164 Neb. 141, 82 N. W. 2d 4. 

The judgment of the district court should be and it 
is affirmed. 

AFFIRMED. 


NEBRASKA CONFERENCE ASSOCIATION OF SEVENTH Day 
ADVENTISTS ET AL., APPELLEES, Vv. COUNTY OF HALL, 


APPELLANT. 
90 N. W. 2d 50 


Filed May 9, 1958. No. 34325. 


1. Appeal and Error. The failure of an appellant to file a peti- 
tion in the district court within the time required by law when 
an appeal is taken to the district court from action of a county 
board of equalization does not affect or defeat jurisdiction of the 
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appeal by the district court. The default in this respect is an 

irregularity and not a jurisdictional defect. 

Parties to a case appealed to the district court may 
waive the filing of an additional pleading or pleadings in that 
court and try and submit the case on the transcript of the pro- 
ceedings had in the tribunal from which the case was appealed. 

8. Taxation. It is the exclusive use of property which determines 
its exempt character from taxation. 

Property is exempt from taxation in this state if it 
is owned and used exclusively by a religious or educational in- 
stitution in carrying on its educational work, if all the income 
from the property is used exclusively for the support of its 
educational endeavors, and if no financial gain or profit inures 
to the owner of the property. 

The doctrine that property owned and used by institu- 
tions exclusively for educational, religious, or charitable pur- 
poses, as interpreted by this court in its decisions, is exempt 
from taxation has become inherently part of the law affecting 
such institutions, their property, and operations and if any 
change therein is to be made it should be accomplished by means 
other than action by this court. 

6. Courts. The doctrine of stare decisis is based on public policy 
and is entitled to great weight. It should be adhered to unless 
the reasons therefor do not exist, are clearly erroneous or 
mischievous, or unless more harm than good will result from 
doing so. 


APPEAL from the district court for Hall County: 
WILLIAM F. Spikes, Jupce. Affirmed. 


Gerald B. Buechler and Rosemary L. Mara, for ap- 
pellant. 


Luebs & Elson and Howard E. Tracy, for appellees. ' 


Heard before Stmmons, C. J., Carter, MEssmMore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Bos.aueu, J. 

This litigation concerns the problem as to whether or 
not property owned by Nebraska Conference Associa- 
tion of Seventh Day Adventists devoted to the payment 
of the expenses of the operation, upkeep, and improve- 
ment of a school owned and conducted by the Nebraska 
Conference Association of Seventh Day Adventists is 
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exempt from taxation by the State of Nebraska and its 
subdivisions. 

The Nebraska Conference Association of Seventh Day 
Adventists and the Platte Valley Academy made appli- 
cation to the Hall County board of equalization June 
22, 1955, that the real estate and personal property used 
by and for the support of the Platte Valley Academy in 
Hall County be determined to be exempt from taxation 
and that they be removed from the tax rolls of the 
county. It was asserted in the application that the prop- 
erty was owned and used by the Nebraska Conference 
Association of Seventh Day Adventists, the owner there- 
of, exclusively for educational and religious purposes; 
that it or any part thereof was not owned for financial 
gain or profit by either of the applicants or otherwise; 
and that the property was by the Constitution and laws 
of Nebraska exempt from taxation. 

. The application was by the board of equalization of 
Hall County denied. The Nebraska Conference Asso- 
ciation of Seventh Day Adventists prosecuted an ap- 
peal therefrom to the district court for Hall County. The 
trial court found that the Nebraska Conference Asso- 
ciation of Seventh Day Adventists was the owner of the 
property involved, that the property was located in 
Hall County, and that it had been wrongfully ordered 
placed on the tax rolls and assessed for tax purposes 
by the authorities of that county. It was adjudged by 
the trial court that the property, real and personal, 
owned by the Nebraska Conference Association of Sev- 
enth Day Adventists used in the operation of the Platte 
Valley Academy in that county should be and it was 
adjudged to be exempt from taxation and that the as- 
sessment and levy thereof previously made was void. 
The appellant made a motion for a new trial which was 
denied. 

The Nebraska Conference Association of Seventh Day 
Adventists is the sole appellee in this court and it will 
be herein so designated. The reason this is true is that 
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notwithstanding Platte Valley Academy was named as 
a party to the cause, it was in fact not one because it 
is not a legal entity but only a name used for conven- 
ience of a school operated by appellee as one of its activ- 
ities. The sole appellant is County of Hall and it will 
be referred to in that manner. 

Appellant had a change of county attorneys during 
the pendency of this litigation and its present legal 
officer who appears for appellant in this court, after 
the motion of the county for a new trial of the case 
was denied, made a motion on behalf of the county to 
vacate the judgment rendered herein for the reason 
that his predecessor in office had directed and con- 
ducted this litigation until the judgment had been ren- 
dered, that the succeeding county attorney had learned 
that no petition on appeal had been made or filed in 
the case by appellant in the trial court, and that there- 
fore that court had not obtained jurisdiction of the 
cause. This motion was overruled and this appeal is 
prosecuted from the judgment rendered and the denial 
of the motion to vacate the judgment. 

The procedure for an appeal to the district court 
from action of a county board of equalization is that pre- 
scribed for an appeal from a judgment of a justice of 
the peace court to the district court. § 77-1510, R. R. S. 
1943; § 23-137, R. R. S. 1943; § 27-1303, R. R. S. 1943. 
The failure of an appellant to file a petition in the dis- 
trict court on or before 50 days after the entry of action 
taken by a board of equalization on the records of the 
county by the county clerk does not affect or defeat 
jurisdiction of the district court of the appeal. City of 
Seward v. Gruntorad, 158 Neb. 143, 62 N. W. 2d 537, de- 
cided: “The failure of appellants to timely file a peti- 
tion in the district court does not affect or defeat juris- 
diction.” The authority of the court to relieve the liti- 
gant from his default in failing to file a petition within 
the time prescribed “on good cause shown” is repug- 
nant to the idea that the filing of the petition is a juris- 
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dictional matter. § 27-1307, R. R. S. 1943. It has been 
determined that if a transcript is filed in a district court 
by the party taking an appeal as the statute requires 
on or before the 30th day after the rendition of a judg- 
ment by a justice of the peace court, the district court 
thereby acquires jurisdiction of the appeal from the 
judgment. 

In Union P. R. R. Co. v. Marston, 22 Neb. 721, 36 N. W. 
153, the court said: “Where a transcript is filed by 
either party on or before the thirtieth day after the 
rendition of the judgment, the court will thereby acquire 
jurisdiction of the case.” 

In Fulton v. Ryan Bros., 33 Neb. 456, 50 N. W. 430, the 
court concluded: “Where a transcript of a judgment 
rendered in a justice court is filed by either party in 
the district court within thirty days from the day of the 
judgment, the appellate court will thereby acquire jur- 
isdiction of the case, although the transcript is not -full 
and complete.” 

In Myers v. Hall County, 130 Neb. 13, 263 N. W. 486, 
the court declared: “The procedure on appeal from 
the county board is the same as on appeal from a jus- 
tice of the peace. * * * Plaintiff gave notice of appeal 
and furnished an appeal bond in compliance with law 
and filed in the office of the clerk of the district court 
within 30 days a transcript of the proceedings of the 
county board. The district court thus acquired juris- 
diction.” See, also, In re Estate of Lindekugel, 148 Neb. 
271, 27 N. W. 2d 169; In re Petition of School District 
of Omaha, 151 Neb. 304, 37 N. W. 2d 209; Anderson 
v. State, 163 Neb. 826, 81 N. W. 2d 219. 

The district court for Hall County acquired juris- 
diction of the appeal taken in this cause from the ac- 
tion of the board of equalization of that county and the 
failure of appellant in that court to timely file a peti- 
tion therein did not affect the jurisdiction of the court. 
It was an irregularity but it was not a jurisdictional 
defect. 
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There was no petition filed in the case in the district 
court. The legal officer of Hall County until trial was 
had and the judgment was rendered and who acted 
therein for appellant testified on the hearing of the 
motion to vacate the judgment that it was the under- 
standing of each of the attorneys who were in charge of 
the litigation that the case would be tried in the district 
court on the record “that came up from the Hall County 
Board of Supervisors.” Later in the hearing he said: 

. I know Mr. Luebs (the opposing attorney) and 
I always considered it would be tried on the transcript.” 
Mr. Luebs, who was counsel for appellee, stated that 
he and the then county attorney discussed specifically 
the matter of trying the case in district court on the 
transcript and this was agreeable to the then county 
attorney; that on the day of the trial but before it 
commenced the judge who was to preside inquired if 
there were to be other pleadings in the case and Mr. 
Luebs in the presence of the then county attorney ad- 
vised the court that by agreement the case was to be 
tried on the transcript; and that the then county attorney 
did not object or disagree with that statement made 
to the court. The judge who presided at the trial ex- 
pressed his recollection that before it commenced he 
examined the court file in the case and inquired if there 
were to be other pleadings. One of the counsel in- 
formed the court that the case was to be heard on the 
transcript without additional pleadings and the ounce 
counsel acquiesced in that arrangement. 1 

All parties interested in the litigation iantidipated in 
the trial. The case was decided and judgment was 
rendered without objection or protest. The motion for 
a new trial made by appellant did not assign error be- 
cause a petition on appeal had not been filed in the dis- 
trict court. It only complained that the judgment was 
not sustained by sufficient evidence and that it was 
contrary to law. The motion was denied and the casé 
was finished in that court. It was 19 days later that a 
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motion was made to vacate the judgment on the basis 
that a petition on appeal had not been filed and that 
the district court had “thus not obtained jurisdiction in 
this cause.” 

The trial court was correct in denying the motion to 
vacate the judgment. The record supports the conclu- 
sion that the parties consented to waive new and addi- 
tional pleadings in the district court and to proceed with 
the case on the basis of what the transcript contained. 
The parties to a cause appealed to the district court 
may waive or dispense with the filing of an additional 
pleading or pleadings in that court and may submit 
the case on the transcript of the proceedings had in 
the tribunal from which the cause was appealed, as they 
did by their statements and conduct in this case. Traill 
v. Ostermeier, 140 Neb. 432, 300 N. W. 375; Scheer v. 
Kansas-Nebraska Natural Gas Co., 158 Neb. 668, 64 
N. W. 2d 333. The parties did proceed to trial and 
disposition of the case with full knowledge that a petition 
on appeal had not been filed and without objection or 
protest. It was only after a judgment unfavorable to 
appellant was rendered and after its motion for a new 
trial was denied that appellant made objections to and 
protest of the absence of a petition on appeal. That was 
much too late under the circumstances of this case. 
There is no substance to the argument of appellant in 
this regard. 

Appellee is a nonprofit corporation connected with 
the Nebraska Conference of Seventh Day Adventists 
generally known as the denomination of Seventh Day 
Adventists. Appellee is a religious body of the denom- 
ination in charge of its churches in Nebraska and the 
operation of the school known as Platte Valley Academy 
hereafter referred to and described. The purpose of 
appellee is to hold title to the property of the Nebraska 
Conference of Seventh Day Adventists; to receive gifts, 
loans, and deposits of money; to acquire and hold title 
to any kind of property by gift or purchase; and to 
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do all lawful things that may be desirable or necessary 
as an incident to said matters. 

Appellee has authority to maintain and conduct edu- 
cational institutions of grammar and academic grades 
in harmony with the educational policy of the Seventh 
Day Adventists denomination and in connection there- 
with to maintain industrial and vocational departments, 
including farming, gardening, dairying, and general agri- 
culture, under the direct supervision and control of the 
school management. The proceeds of the sale of any 
products or manufactured articles from the depart- 
ments are required to be expended by the school in 
maintaining itself and improving its equipment and 
facilities. Appellee does not exist for gain. Its prop- 
erty is used and expended in performing the legitimate 
ends and aims of its existence but not for its profit or 
the gain of any individual or group. The affairs of 
appellee are managed, controlled, and directed by a 
board of seven trustees. Appellee has no stock or 
stockholders. It pays salaries only to the faculty mem- 
bers of the academy and wages to other employees 
needed in the actual operation of the activities con- 
ducted within the limits of the objects and purposes of 
its existence. 

Appellee does and has for more than 35 years main- 
tained and conducted a school known, for convenience, 
as Platte Valley Academy in Hall County a short dis- 
tance east of the town of Shelton. The school is not 
a legal entity but an activity of appellee. It is not sec- 
tarian but it is a religious school. The school year is 9 
months. The enrollment last year was 83 students. 

The support of the school is met by amounts paid by 
students, the products of the farm hereafter discussed, 
gifts, and by contributions made by appellee to satisfy 
any deficiency. During the fiscal year June 30, 1954, 
to June 30, 1955, appellee paid on account of the ex- 
penses of the school operation a deficiency of $14,084.78 
and the following fiscal year the amount contributed 
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for that purpose by appellee was $10,730.12. It has 
satisfied a substantial deficiency that has accrued in 
each year of the operation of the school. Appellee has 
not been required to pay any federal income tax. 

The academy offers instruction in grades 9 to 12, 
both inclusive. The school offers vocational training 
for boys in the field of agriculture and farming me- 
chanics and for girls there is offered instruction in 
home economics, bookkeeping, shorthand, and typing. 
Each student is required, as a condition of graduation, 
to have one unit of vocational training. The school 
offers instruction in other subjects appropriate to a 
school of its class. The industries in connection with 
the academy are farming, dairying, the operation of a 
laundry, and a cafeteria. The laundry or cafeteria does 
not serve the public. They are only for the benefit of 
the persons connected with the school. The students are 
encouraged to perform work on the farm, in the cafe- 
teria, in the laundry, or in the dairy-for the experience 
and training and to help defray their expenses in at- 
tending school. They are credited for work they do 
on the tuition charged them by the school. It is not 
required that an applicant for admission to the school 
be a member of the Seventh Day Adventists Church. 
Racial discrimination is not practiced. Any qualified 
person who will conform to the requirements of the 
school may be admitted. The cost to students for meals 
at the cafeteria are kept at a minimum and the cost 
thereof is decreased because of things grown on the 
farm operated in connection with the school. It would 
probably be impossible to operate the school if it did 
not have the benefits it receives from the farm. 

There is no one who receives any pecuniary benefits 
from any of the uses to which the farm, the dairy, or 
the livestock are put except the school. The farm, the 
improvements on it, the livestock, the machinery, and 
equipment incident to it are used exclusively for the 
purposes of education. 
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The academy is an accredited school and it graduates 
students who meet its requirements. A graduate of the 
school is entitled to college entrance. The academy 
is in all respects on a par with public schools. 

In the period commencing November 5, 1918, and 
continuing through March 23, 1954, appellee acquired 
several tracts of land in Hall County consisting of a 
total of 370 acres. The first land purchased was the 
north half of the southeast quarter of Section 31, Town- 
ship 10 North, Range 12 West of the 6th P. M., in Hall 
County on which the academy is located. The area 
owned by appellee is a well balanced unit and a highly 
developed farm. It is irrigated by 7 wells. The farm 
is fully equipped for a successful operation. It has 
shops for the care and repair of its machines and for the 
upkeep of its buildings and facilities: The entire prod- 
ucts of the farm and the proceeds of any part thereof 
that are sold are used and received by the school and 
are expended on the cost of its operation. The land, 
all it produces, and everything derived therefrom is 
used exclusively for educational purposes. This has 
been true since the first tract of land was acquired by 
appellee. As each subsequent purchase of land was 
made it became a part of the farm for the benefit ex- 
clusively of the school and has since been used only for 
that purpose. Substantially everything about the opera- 
tion and activities carried on contributes to the training, 
education, and advantage of the students of the school. 

The relevant constitutional provision relating to ex- 
emptions from taxation is in part as follows: ‘The 
Legislature by general law may exempt * * * property 
owned and used exclusively for educational, religious, 
charitable, or cemetery purposes, when such property 
is not owned or used for financial gain or profit to either 
the owner or user.” Art. VIII, § 2, Constitution of Ne- 
braska. The Legislature has by general law provided 
that property owned and used exclusively for educa- | 
tional, religious, or charitable purposes when not owned 
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or used for financial gain or profit to the owner or user 
shall be exempt from taxation. § 77-202, R. R.S. 1943. 

This state is committed to the doctrine that in deter- 
mining whether or not property is within a tax exemp- 
tion provision, the use of the property and not the status 
or character of the owner of the property controls. In 
Academy of the Sacred Heart v. Irey, 51 Neb. 755, 71 
N. W. 752, this court said: “It is the exclusive use of 
the property which determines its exempt character. 
If it is devoted exclusively to educational purposes, it 
is not liable to taxation, unless such use is not direct, 
but remote. * * * The sole constitutional and statutory 
requirement to create the exemption is that the property 
shall be devoted exclusively for school or some other 
specified exempt purpose * * *.” See, also, Ancient and 
Accepted Scottish Rite v. Board of County Commis- 
sioners, 122 Neb. 586, 241 N. W. 93, 81 A. L. R. 1166; 
Mary Lanning Memorial Hospital Assn. v. Adams Coun- 
ty, 117 Neb. 618, 221 N. W. 959; House of the Good Shep- 
herd v. Board of Equalization, 113 Neb. 489, 203 N. W. 
632. 

Central Union Conference Assn. v. Lancaster County, 
109 Neb. 106, 189 N. W. 982, considered these facts: 
Central Union Conference Association was an organiza- 
tion of Seventh Day Adventists and was engaged in re- 
ligious and school work. Union College in Lancaster 
County was a part of the association and held title to the 
college grounds, buildings, equipment, farm lands, and 
dairy property used in connection with the educational 
institution. The county authorities subjected the farm 
lands and dairy property to taxation. The district court, 
upon an appeal of the matter to it, set aside the levy of 
taxation on the ground that the assessed property was 
used exclusively for school and educational purposes. 
There was an appeal to this court which was discussed 
and decided in this manner: “It is argued that the farm 
and the dairy are not used exclusively for school or edu- 
cational purposes and that therefore the property assessed 
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is not exempt from taxation. Agriculture and dairying 
are subjects of instruction at Union College. The milch 
cows are fed on products of the farm. The dairy, if con- 
sidered by itself, seems to be a source of profit. On 
this premise the argument against exemption is princi- 
pally based. The farm and the dairy are forms of prop- 
erty used in carrying out a purpose of the school and 
are as useful for educational purposes as the equipment 
in class rooms. Some of the products from the dairy are 
used in other departments. The proceeds from the sale 
of milk and cream go into the general treasury of Union 
College from which all disbursements are made. Prod- 
ucts of the dairy, therefore, inure to the benefit of 
the school as a whole and any profit therefrom is a mere 
incident of the general purpose for which school prop- 
erty is used. Outside of school purposes no one receives 
any pecuniary profit from the use to which the farm 
and dairy property is put. The better rule, one sanc- 
tioned by precedent, is that the property in controversy 
is used exclusively for school purposes within the mean- 
ing of the constitutional and statutory provisions relat- 
ing to exemptions.” 

St. Elizabeth Hospital v. Lancaster County, 109 Neb. 
104, 189 N. W. 981, was a contest as to the exempt char- 
acter of the property of St. Elizabeth Hospital from taxa- 
tion. The county officials levied taxes on the property. 
The district court, upon an appeal to it, set aside the levy 
on the ground of exemption of the property from taxa- 
tion. This court therein said: ‘The Franciscan Sisters, 
a religious society, founded the hospital and hold 
title to its property. The Sisters of St. Francis of the 
Perpetual Adoration have charge of the institution. The 
general purpose of the sacred order to which these Sis- 
ters belong is to nurse the sick and take care of orphans. 
Twenty-six Sisters engaged in their life work are caring 
for the sick at St. Elizabeth Hospital. In devoting them- 
selves to it they are prompted by the love of God. They 
are bound by a vow of poverty. Property owned by 
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them is used for the purposes to which they have dedi- 
cated their lives. Beyond food, clothing and shelter 
they receive nothing for their services. No individual, 
society or corporation receives any pecuniary profit from 
hospital property, funds or earnings. Surplus and dona- 
tions are used to enlarge buildings and to improve hos- 
pital facilities, equipment and service. The institution 
is open alike to charity patients and others without re- 
gard to race or religious beliefs. Reasonable compensa- 
tion is required from those who are able to pay it. Only 
a small percentage of those who seek rooms, food and 
hospital care, however, can be considered charity pa- 
tients, but this does not change the charitable purpose 
for which the property as a whole is used, where no one 
receives any pecuniary profit from any source. * * * 
The better rule, one sanctioned by precedent, is that the 
property in controversy is used exclusively for religious 
and charitable purposes within the meaning of the con- 
stitutional and statutory provisions relating to exemp- 
tions.” 

House of the Good Shepherd v. Board of Equalization, 
supra, involved a laundry property consisting of real 
estate and a modern laundry equipped for doing general 
laundry work in competition with commercial laundries 
in Omaha. The considerable income from it was used 
to support the institution known as House of the Good 
Shepherd and its inmates. The district court decided 
the laundry property was exempt from taxation. The 
House of the Good Shepherd was organized by mem- 
bers of the religious and charitable order of the Good 
Shepherd to reform fallen women, to give protection to 
other females situated so that their virtue might be en- 
dangered, to surround them with virtuous influences, 
and to accustom them to habits of industry and self- 
respect. Nothing was paid to the members of the or- 
ganization. Their charitable and humanitarian labors 
and acts were entirely uncompensated in any pecuniary 
way. The corporation acquired property and facilities 
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appropriate for the undertaking. Connected with one 
of the buildings was a laundry, fully equipped for gen- 
eral laundry work. It was the laundry property, includ- 
ing the lots on which it was located, that the board of 
equalization sought to tax. There were about 300 in- 
mates in the home, most of whom were girls of limited 
ability, subnormal intellect, and in need of moral train- 
ing and acquisition of habits of industry that they might 
earn for themselves a living. There was only limited 
work they could do and because of this the laundry was 
provided so that they could learn to sew and do laundry 
work. Laundry work was done for hotels, restaurants, 
and others in competition with the other laundries in 
the city. The income realized was used to support the 
home and its inmates. The home conducted a school for 
the younger inmates and conducted religious services 
each day. 

It was contended that the laundry property was not 
used exclusively for educational, religious, or charitable 
purposes, that the property was used as a commercial 
enterprise for profit and gain, and that the fact that 
the income therefrom was used for educational or char- 
itable purposes did not render the property from which 
the income was derived exempt from taxation. This 
court sustained the exemption of the laundry property 
from taxation by the following language: “That ap- 
pellee is an educational, religious and charitable organi- 
zation is established beyond question. Its main purpose 
is to care for and rehabilitate fallen women and to edu- 
cate and train a class of girls who, but for such care, 
would become moral delinquents and a charge upon 
society at large. It is necessary that such girls should 
be educated, should become accustomed to habits of in- 
dustry and trained in some occupation that will make 
them useful citizens, and also receive moral training. To 
provide for this class of girls, appellee has established an 
institution and erected a laundry in which the girls 
are employed, and where they are taught an occupation 
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and trained to become useful citizens and accustomed 
to habits of industry. Under such circumstances, we 
think the laundry may be fairly said to be used exclu- 
sively for educational and charitable purposes. It is 
necessary to give these girls training in industry. The 
fact that an income is derived from the laundry work does 
not militate against the fact that the property is used 
for the purposes indicated. So long as the income de- 
rived does not inure to the benefit of the owners or 
the users, it does not transgress the statute providing 
for exemption from taxation.” 

The interpretation and application made by this court 
in the decisions quoted of the provisons of the Constitu- 
tion and the statute of the state alluded to above ex- 
empting property from taxation are decisive of this 
case. The doctrine that property owned and used by 
institutions exclusively for educational, religious, and 
charitable purposes as interpreted by this court in its 
decisions is exempt from taxation has become inherently 
part of the law affecting such institutions, their prop- 
erty, and operations and if any change therein is to be 
made it should be accomplished by means other than 
action by this court. The doctrine of stare decisis is 
based on public policy and is entitled to great weight. 
It should be adhered to unless the reasons therefor do . 
not exist or are clearly erroneous or mischievous or un- 
less more harm than good will result from doing so. 
Muller v. Nebraska Methodist Hospital, 160 Neb. 279, 
70 N. W. 2d 86. 

The judgment of the district court should be affirmed. 

AFFIRMED. 
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CORPORATION, APPELLEE, v. COUNTY OF Box BUTTE, 
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1. Taxation. The words “any levy,” contained in section 77-1104, 
R. S. Supp., 1955, mean the levy for each particular fund that a 
political subdivision is authorized to make, and not the one 
maximum levy authorized. 

2. Constitutional Law: Statutes. The object of the act of 1953 
(sections 77-1104 and 77-1105, R. S. Supp., 1955) was to provide 
a limitation on the raising of funds for county purposes for a 
period of 2 years, and the provisions it makes are in addition 
and supplementary to the statutes already existing for such 
purposes. It does not contain the sections so amended, nor 
repeal such sections. It is therefore a violation of Article III, 
section 14, of the Constitution, and void. 


Even though an act of the Legislature pro- 
fesses to be an independent act, and does not formally purport to 
amend any prior act, yet if, in fact, the legislative intent is to 
make changes in existing acts by adding new provisions or 
changing existing ones, and to mingle the new and the changed 
with the old sections on the same subject so as to make of the 
old, the changed, and the new a connected piece of legislation 
covering the same subject, the later act must be considered an 
amendment of the former acts and within the constitutional 
prohibition. 


APPEAL from the district court for Box Butte County: 
LyLe E. JAcKson, JupGE. Reversed. 


Clark S. Nichols, for appellant. 


J. W. Weingarten, W. P. Loomis, and Stubbs & Metz, 
for appellee. 


Heard before Smumons, C. J., CARTER, MESSMORE 
‘YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


> 


CARTER, J. 

This is an action to recover the excessive and void 
portion of a tax paid to the county, it being alleged that 
the tax assessed and collected is in excess of the amount 
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authorized by section 77-1104, R. S. Supp., 1955. The 
defendant asserts that the tax levied is not in excess of 
the amount authorized, and that, in any event, Laws 1953, 
chapter 290, page 985, codified as sections 77-1104 and 
77-1105, R. S. Supp., 1955, is unconstitutional and void 
in that it violates Article III, section 1, Article II, sec- 
tion 1, Article ITI, section 14, and Article ITI, section 18, 
of the Nebraska Constitution. The trial court found for 
the plaintiff and the defendant appealed. 

The case involves an interpretation of section 177- 
1104, R. S. Supp., 1955, which provides in part: ‘Until 
two years after June 13, 1953, it shall be unlawful for 
* * * any county board * * * to fix or make any levy 
upon the assessed value of all the taxable property 
* * * within a political subdivision * * *, except in- 
tangible property and except as otherwise prescribed 
in this section and section 77-1105, that will increase the 
revenue produced by such levy in excess of five per cent 
of the revenue from such a tax levy by * * * any political 
subdivision, * * * for the preceding year, except * * * (7) 
where any political subdivision * * * which was subject 
to a statutory levy limitation in 1952, but in that year 
did not make the maximum levy permitted by law, 
nothing in this section * * * shall prevent it in succeeding 
years from raising the amount of revenue, plus five per 
cent, that would have been raised in 1952 had the maxi- 
mum levy permitted by law been used; * * *.” 

It is the contention of the plaintiff that the restric- 
tion contained in the foregoing statute applies to each 
fund of the general levy which the county is authorized 
to make. The defendant contends that the statute ap- 
plies to the total amount levied by the county after 
excluding the exceptions contained in the act. If plain- 
tiff’s interpretation of the act is correct, the levies for 
general purposes in 1953 and 1954 are admittedly in 
excess of the amounts authorized by section 77-1104, 
R. S. Supp., 1955. If the interpretation of the defend- 
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ant is correct, the levy made was within authorized 
limits. 

On January 9, 1953, this court released its opinion in 
Laflin v. State Board of Equalization & Assessment, 
156 Neb. 427, 56 N. W. 2d 469. The effect of this opin- 
ion was to reiterate that all property in the state which 
was not expressly exempt was subject to taxation and 
was to be valued and assessed at its actual value. The 
evidence recited in the opinion showed that property 
had been equalized at less than actual value. A bill 
was immediately introduced into the Legislature which 
became the statutory provisions before us for interpre- 
tation. The purpose of the bill as shown by the state- 
ment of the Revenue Committee, which accompanied 
the introduction of the bill, was to prevent an abnormal 
return in taxes if property should be reassessed in 
such a way as to result in a marked increase in total 
assessed valuation. In the language of the Revenue 
Committee, the purpose of the proposed bill was to ac- 
complish the following: “The result will be to keep the 
revenue at the same level as that of the preceding year 
and to relieve the natural fear which taxpayers have 
that if property is reassessed at a new and higher value 
that the tax will be greatly increased.” 

While it might be argued that the intent of the Leg- 
islature in enacting the bill was to limit the gross ex- 
penditures by counties for 2 years, except as to specific- 
ally excluded funds, we must look to the language used 
to determine the manner in which the restrictions were 
to be applied. The meaning hinges largely on the use 
of the words “any levy” contained in the act. 

It seems clear to us that the use of the words “any levy” 
means the levies for particular funds rather than the 
one general levy. If the latter had been intended, the 
words “the levy” would have been used. The term 
“any levy” means any one of the number of levies and 
excludes the contention that the Legislature had in 
mind the single general levy which constitutes the 
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final act of the county board of equalization. The word 
“any” when so used has been generally defined to mean 
any one of an indefinite number. Iowa-Illinois Gas & 
Electric Co. v. City of Bettendorf, 241 Iowa 358, 41 N. 
W. 2d 1; Winslow v. Fleischner, 110 Ore. 554, 223 P. 922. 
This conclusion is further supported by the fact that 
certain funds were excluded from the operation of the 
statute by specific exceptions, which indicates an in- 
tention that the act would operate upon each particular 
fund making up the general levy, except those specific- 
ally excepted. We conclude that the position of the 
plaintiff is the correct one on this point. 

The defendant contends that the statute is in violation 
of Article III, section 14, of the Nebraska Constitution 
which in part provides: ‘And no law shall be amended 
unless the new act contain the section or sections as 
amended and the section or sections so amended shall 
be repealed.” 

The statute in question purports to be an independent 
act relating to revenue and taxation, and having for 
its purpose a restriction upon the amount of revenue 
which certain political subdivisions could raise for a 
period of 2 years from its effective date. In other words, 
the effect of the act is to limit the revenue of certain 
political subdivisions for 2 years to less than that there- 
tofore permitted by the maximum amounts authorized. 
Prior to the enactment of sections 77-1104 and 77-1105, 
R. S. Supp., 1955, sections 77-1601 and 77-1603, R. R. 
S. 1943, provided the method to be followed in levying 
taxes. Section 77-1601 contained no limitations on the 
amount that could be levied. Section 77-1603 limited 
the amount that could be levied for ordinary county 
revenue to three mills on the dollar. Section 23-119, 
R. R. S. 1943, fixed the maximum limit which a county 
may levy for county purposes at five mills on the dol- 
lar actual valuation. The effect of the present act is to 
amend these particular provisions of the statute by 
fixing lesser maximums on some funds for a limited 
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period of time. If this is not an amendatory act, irre- 
spective of its form, we fail to see how Article ITI, sec- 
tion 14, of the Constitution could ever have application. 
Its effect is to amend specific provisions of existing 
statutes without mentioning them in any way. The con- 
stitutional provision plainly requires that no law shall be 
amended without setting forth the section as amended, 
nor without repealing the amended section. No attempt 
was made to comply with this constitutional provision 
in the present act. 

The fact that the legislation is cast in the form 
of an independent act is not a controlling feature. In 
determining questions of constitutionality, it is the sub- 
stance and not the form that must be considered. In 
State ex rel. Beal v. Bauman, 126 Neb. 566, 254 N. W. 
256, this court said: “In truth, the new enactment ac- 
complished nothing of independent nature and its effect 
is wholly confined to ‘changes’ of what theretofore ex- 
isted, with the evident intent of its authors that by 
the mingling of the new changes with old provisions a 
connected piece of legislation covering the same and 
original subject would result. But this is strictly a 
process of amendment, and no portion of this act has any 
other mission. It therefore must be regarded as nothing 
but an amendatory act and strictly within the scope of 
the constitutional limitation controlling in the enact- 
ment of statutes for an exclusively amendatory pur- 
pose: * * *.” See, also, Sovereign v. State, 7 Neb. 409. 

The act before us does not cover the whole subject 
or general scheme to which it relates. Its purpose was 
not comprehensive. The act is not complete in itself. 
It relates itself to other existing statutes dealing with 
the identical subject matter. It fails to meet the re- 
quirements of an independent act complete in itself. 
In Minier v. Burt County, 95 Neb. 473, 145 N. W. 977, 
a case very similar in principle was before the court. 
The court said: “Unquestionably the general subject 
of this legislation is to provide a method of raising 
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funds for the erection of public buildings, and the pro- 
vision it makes is in addition and supplementary to the 
provisions already existing for that purpose. It there- 
fore enlarges the means for raising such funds, and 
must be considered as amendatory of the former acts. 
If such legislation is permissible under the constitutional 
provision above quoted, it would be difficult to suggest 
any legislation that would be affected and controlled by 
that provision.” Paraphrasing the language of the fore- 
going decision, we can well say in this case: It there- 
fore limits the means for raising such funds, and must 
be considered as amendatory of the former acts. 
Plaintiff relies primarily on Jensen v. Omaha Public 
Power Dist., 159 Neb. 277, 66 N. W. 2d 591, to sus- 
tain its contention that the statute is a complete and 
independent act. We think the plaintiff misconceives 
the holding of that case. It was therein said: “The 
act sets up a complete, independent, uniform eminent 
domain procedure.” The language is significant. In 
that case the court was dealing with a new uniform 
act designed to supersede all former acts governing 
procedure in eminent domain cases. It was a complete 
act and covered the whole subject with which it dealt. 
Such legislation will ordinarily be sustained even though 
it may modify, change, or destroy the effect of other 
statutes. Beisner v. Cochran, 138 Neb. 445, 293 N. W. 
289. But in the case at bar the statute does not cover 
the whole subject to which it relates; it plainly limits 
existing statutes temporarily and is amendatory thereof. 
The people of this state in enacting the Constitution 
saw fit to provide that in all cases the law as amended 
shall be given in full, with such reference to the old 
law as will clearly show for what the new law is sub- 
stituted. The wisdom of the constitutional provision 
is not a matter for this court to determine. The consti- 
tutional limitation placed upon the Legislature in amend- 
ing existing statutes must be followed, and where, as 
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here, its terms are not complied with, the act is void 
and of no force or effect. 

Our conclusion is that, notwithstanding their form, 
because of their substance and sole purpose, sections 
77-1104 and 77-1105, R. S. Supp., 1955, are adjudged 
‘to have been passed in contravention of Article ITT, sec- 
tion 14, of the Nebraska Constitution, and are void. 
This holding makes it unnecessary for us to determine 
other assignments of error raised by the appeal. 

The judgment of the district court is reversed and the 
cause remanded with directions to dismiss plaintiff's 
petition. 

REVERSED. 


RayMonD. R. Cox, ADMINISTRATOR OF THE ESTATE OF 
‘SuirLty L. Cox, DECEASED, APPELLEE, v. DANIEL 


BABINGTON, APPELLANT. 
90 N. W. 2d 64 


Filed May 9, 1958. No. 34875. 


1. Trial. A motion for directed verdict or for judgment notwith- 
‘ standing the verdict must, for the purpose of decision thereon, 
- be ‘treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against 
whom the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor and to have the 
benefit of every inference that can reasonably be deduced from 
the evidence. 

In every case, before the evidence is left to the jury, 
there is a preliminary question for the judge, not whether there 
is literally no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the party produc- 
ing it, upon whom the burden of proof is imposed. 

3. Negligence. Negligence is a question of fact and may be 
proved by circumstantial evidence. All that the law requires 
is. that the facts and circumstances proved, together with the 
inferences that may be legitimately drawn from them, shall 
indicate, with reasonable certainty, the negligent act com- 
plained of. ; ; 


610 NEBRASKA REPORTS [Vou. 166 
Cox v. Babington 


4. Trial. Where there is a reasonable dispute as to what the 
physical facts show, and the conclusions to be drawn therefrom, 
and when the evidence of the witnesses is in sharp conflict, 
then the credibility of each witness, the probative weight to be 
given to his testimony, and any proper inferences therefrom are 
questions lying clearly within the sole province of the jury. 


5. Negligence: Trial. Where different minds may reasonably draw 
different conclusions or inferences from the adduced evidence, 
or if there is a conflict in the evidence, as to whether or not 
the evidence establishes negligence or contributory negligence, 
and the degree thereof, when one is compared with the other, 
such issues must be submitted to a jury. 


APPEAL from the district court for Douglas County: 
L. Ross NEWKIRK, JupGE. Affirmed. 


Story, Pilcher & Howard, for appellant. 


Fitzgerald, Hamer, Brown & Leahy and Lyle E. Strom, 
for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


MESSMoRE, J. 


This is an action at law brought in the district court 
for Douglas County by Raymond R. Cox, administrator 
of the estate of Shirley L. Cox, deceased, as plaintiff, 
against Daniel Babington, defendant. The purpose of 
the action was to recover damages for the wrongful 
death of Shirley L. Cox due to the negligence of the de- 
fendant in causing a collision between an automobile 
driven by him and an automobile driven by the plain- 
tiff’s mother in which the deceased was a passenger. 
Trial was had to a jury resulting in a verdict for the 
plaintiff. The defendant filed a motion for judgment 
notwithstanding the verdict or in the alternative for a 
new trial. This motion was overruled. From the order 
overruling said motion, the defendant appealed. 

The plaintiff’s petition, insofar as it need be considered, 
alleged in substance that Shirley L. Cox, the plaintiff's 
wife, was riding as a passenger in a Studebaker automo- 
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bile operated by Mabel N. Morris in an easterly direc- 
tion upon L Street in Omaha, and when said automobile 
reached a point on the L Street Viaduct approximately 
190 feet west of the intersection with Twenty-ninth 
Street, a Buick automobile driven by the defendant in 
a westerly direction upon L Street was negligently 
driven by the defendant in part upon the south half of 
L Street into and against the said Studebaker auto- 
mobile which collision caused the death of Shirley L. 
Cox; and that the negligence of the defendant which 
proximately caused the collision and resulting damages, 
injury, and death consisted of the following: (1) In 
failing to maintain a proper lookout for approaching 
automobiles and particularly the automobile operated by 
said Mabel N. Morris; (2) in failing to accord to the 
automobile driven by Mabel N. Morris the use of the 
south half of the traveled portion of the L Street Via- 
duct, and in not driving said Buick automobile on its 
right half, or north half, of the traveled portion of said 
L Street Viaduct; (3) in driving said Buick automobile 
upon the south side of the center of the L Street Via- 
duct in such manner as to cause it to come into collision 
with the automobile driven by Mabel N. Morris; and 
(4) in failing to keep said Buick automobile under 
control. 

The defendant’s answer to the plaintiff’s petition al- 
leged that the collision referred to therein was due solely 
and proximately to the negligence of Mabel N. Morris, 
the driver of the Studebaker automobile. The defend- 
ant denied every allegation contained in the plaintiff’s 
petition not admitted in the answer. 

The plaintiff's reply to the defendant’s answer denied 
generally the allegations contained therein except those 
which were admissions of allegations contained in the 
plaintiffs petition. 

For convenience, and as occasion requires, we will 
refer to Raymond R. Cox as plaintiff; to Daniel Babing- 
ton as defendant; to Shirley L. Cox as the deceased; to 
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the defendant’s automobile as the Buick; and to the 
automobile driven by Mabel N. Morris as the Studebaker. 

The record discloses that the accident occurred at 
about 1:30 a.m., on May 19, 1956, and that the deceased 
was a passenger in a 1952 model Studebaker automobile 
operated by Mabel N. Morris, the plaintiff's mother and 
the deceased’s mother-in-law. Both Shirley L. Cox 
and Mabel N. Morris were killed in the accident. The 
defendant, at the time of the accident, was operating his 
1954 model Buick automobile. The Studebaker was 
proceeding in an easterly direction and the Buick was 
proceeding in a westerly direction when the accident 
‘occurred on the L Street Viaduct extending between 
Twenty-séventh and Thirtieth Streets in’Omaha. 
~ It was established that the plaintiff is the duly ap- 
pointed, qualified, and acting administrator of the estate 
of Shirley L. Cox, deceased. 
_ There is a plat in evidence, drawn to scale, which 
represents that portion of the L Street Viaduct as it 
existed on May 19, 1956, and shows the roadway on the 
‘part of the viaduct where it is claimed the collision oc- 
curred. This roadway is 43 feet in width, leaving 2114 
feet in width for eastbound traffic and 21%% feet for 
‘westbound traffic on the viaduct. The viaduct extends 
uphill from the west end to a point a short distance 
west of the Stockyards Viaduct intersection which is 
344 feet from the west curb line of the L Street Viaduct. 
The plat shows this to be a 6 percent grade. Along both 
‘the north and south sides of the roadway there is an 
elevated wooden plank walk 5 feet wide for use by 
pedestrians, and on the outside edge of these walks 
there is erected a wooden guardrail. On the south side 
of L Street at the west end of the L Street Viaduct 
there was a traffic light which regulated the use of 
lanes of traffic by eastbound vehicles. 

A night watchman for the Sutherland Lumber Com- 
pany, which is about 200 feet north of the west end of 
the L Stréet Viaduct, testified that about 1:30 a.m., the 
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day of the accident, he was sitting in his automobile on 
the west side of the lumberyard, a distance of 400 to 
500 feet from the viaduct. He heard a crash. He then 
walked over to the viaduct where he met a man and 
they went up the viaduct on the north walk to the place 
where a Buick automobile was standing. Afterwards 
he went across the street to where a Studebaker auto- 
mobile was standing. He and the man he met were the 
first persons to arrive at the scene of the accident. They 
opened the door of the Studebaker and helped while 
another man got some children out. The children were 
down on the floor between the front and back seats. 
He then returned to the Buick on the north side of the 
viaduct where he heard the defendant tell how badly 
his automobile was mashed up, and ask a bystander if 
he had a car. The bystander said he did, and the de- 
fendant asked him to take him home as he had to go to 
work the next morning. This witness then examined 
the interior of the Buick and saw a package which he 
later observed to be a 6-pack of beer, containing five 
‘cans of beer. After that he went across the street to 
help. get the ladies out of the Studebaker. Afterwards 
the observed debris on the pavement. He testified that 
this debris was in the second lane on the south side of 
the roadway, which would be on the south half of the 
L Street Viaduct. With respect to the Studebaker, .it 
was east of the Studebaker: a distance of 50 to 60 feet. 
He observed only a little metal from the cars on the 
north half of the L Street Viaduct in. an area of 40 to 
60 feet from both automobiles. He believed. this metal 
to be pieces off the front of the bumpers, or bumper 
guards. He observed no dirt or fine pieces of glass or 
anything of that nature on the north side of the roadway 
in an area from 40 to 60 feet east of the automobiles. 
‘He further testified that one car went through the area 
prior to his arrival at the scene of the accident; that 
he met this car going west at the end.of the viaduct; 
and that there was another vehicle that went west after 
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he arrived where the Studebaker and Buick were stand- 
ing. He did not notice where that vehicle went in re- 
lation to the debris. Shortly thereafter police officers 
arrived. He found an open can of Falstaff beer under 
the viaduct directly beneath the Buick, which he turned 
over to a police officer. He further testified that the 
police arrived about 10 to 15 minutes after he arrived. 
They then blocked off the traffic on the viaduct from 
both the west and east. 

On cross-examination this witness testified that by 
the term “debris” he meant mud and dirt, anything that 
is underneath an automobile or that would cling to the 
bottom of an automobile; and that he saw no mud or 
dirt anywhere else on the viaduct. It was about 10 
minutes before people arrived and were walking around 
on the roadway. He saw the rescue squad car come 
from the east. It passed over the viaduct. He also 
saw the police cars come from the east, but did not 
notice any that came from the west. There were several 
police cars there. The police ambulance came from the 
east. At the time of the crash he saw a big cloud of 
dust which rose 15 to 20 feet, covering quite a big space. 
He was at the scene of the accident when the wrecker 
car came to pull away the damaged cars. This was 
about an hour after the accident. He was interested in 
taking care of the people in the Studebaker. He did 
not see any gouge mark of any kind in the pavement 
and did not examine the north side of the pavement of 
the viaduct at that time. 

A police officer who was called to the scene of the 
accident arrived at about 1:45 am. He testified that he 
and his partner were the first police officers to arrive. 
Upon arrival he went to the Buick where he had a con- 
versation with the defendant who admitted that he was 
the driver of the Buick and asked the officer to take 
care of his car, and said that he did not know how he 
was going to get to work. This officer asked the de- 
fendant how much he had had to drink and the defend- 
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ant stated: “A few beers.” The officer then proceeded 
to the south side of the roadway to the Studebaker. 
Shortly after arriving at the scene of the accident he 
was ordered to go to the west end of the viaduct to 
direct traffic north on Thirtieth Street. From the time 
he arrived until he went to the west end to direct traffic, 
only one car went over the viaduct. The rescue squad 
arrived shortly after he and his partner arrived. On 
cross-examination he testified that the ambulance and 
rescue squad car came from the east to the west, and 
that other police cars arrived. 

Police officer Shestak, assigned as a traffic investi- 
gator, testified that he was advised at 1:47 a.m., that 
there had been a collision in the vicinity of Twenty- 
ninth and L Streets. He arrived at the scene of the 
accident about 5 minutes after receiving the call. Other 
police officers had preceded him to the scene of the acci- 
dent. The defendant was not there when he arrived. 
The deceased was in the rescue squad car. He checked 
the registrations of the automobiles involved in the col- 
lision, and proceeded back to his cruiser car to assemble 
his camera and then proceeded to take pictures. He 
took five pictures within a period of half an hour. These 
photographs were admitted in evidence. 

Officer Shastak further testified that he observed a 
pile of dirt and debris, some broken glass, and a horse- 
shoe-shaped gouge mark in the roadway. The gouge 
mark was white and clean, and was located 2 feet south 
of a line which was made by the overlapping of the 
asphalt. This line made by the asphalt overlap was 
21 inches south of the center of the roadway, so the 
gouge mark was 314 to 4 feet south of the center of the 
L Street Viaduct roadway. This mark was 189 feet 
west of the west curb line of Twenty-ninth Street, and 
the accumulation or pile of dirt and debris was south 
to southwest of the gouge mark extending over an area 
of approximately 8 feet. This witness further testified 
that there was no dirt or debris, similar to that which 


616 NEBRASKA REPORTS [Vo.. 166 
Cox v. Babington 


he described as being found on the south side of the 
L Street Viaduct, on the north side of the viaduct or 
north of the gouge mark. Nor was there any dirt or de- 
bris on the north side of the viaduct within an area of 
15 feet from the north curb. He further testified, as 
a traffic investigator, that as a result of the impact of 
vehicles dirt and debris of the kind he observed were 
deposited. Upon his arrival he saw the Studebaker 
which was 47 feet southwest of the gouge mark, mea- 
suring to its right side center. The Buick was 59 feet 
northwest of the gouge mark. He observed no tire 
marks either on the east or west of the gouge mark, or 
the north or south half of the viaduct. After an investi- 
gation at the scene of the accident, he went to the county 
hospital where he saw the defendant and questioned 
him. The defendant said that he did not know what 
happened, and that he must have fallen asleep. The 
defendant also stated that he had bought some beer in 
Council Bluffs, Iowa. This officer observed that the de- 
fendant had been drinking. He smelled liquor on his 
breath. He had found five cans of beer in a 6-pack in 
the defendant’s automobile. While this officer was 
there, inspector Whinnery of the police department who 
was also there asked the defendant if he would submit 
to a blood test. The defendant indicated that he wanted 
permission from his mother to take the test. The de- 
fendant stated that he drank a couple of beers. He 
made no statement about the Studebaker coming over 
into his path. 

On cross-examination this witness testified that when 
he arrived at the scene of the collision, at approximately 
1:52 a.m., traffic across the viaduct had been blocked 
off; that at the time he took the pictures at the scene 
of the accident the sheriff’s car was there at a point 
west of the Studebaker and Buick and facing west; that 
a rescue squad car was there, and other police automo- 
biles were also at the scene of the accident, and quite 
a few pedestrians were there when he arrived and 
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were in different places over the area; that debris that 
comes from the undercarriage of automobiles is loose 
when it falls out, can be kicked around, and the wind 
will blow it; and that the place where the debris goes 
when two automobiles collide is determined somewhat 
by the direction of the automobiles and the momentum 
of the same at the time they stop. He further testified 
that he had to clear out the traffic and the pedestrians 
before he could take the pictures. — 

An inspector of police testified that he had 22 years 
experience in the police department and had received 
training in traffic investigation and administration, 
which training included dynamics of accidents with re- 
spect to directions of force and depositing of debris, 
and tire marks referred to as physical facts that sur- 
round traffic accidents. This witness testified that 
police regard the location of the debris in the way of 
dirt that has accumulated under the undercarriage of 
automobiles as a matter of significance with respect to 
where a collision has occurred, that is, on one side of 
the center of the street or the other side of the center of 
the street. However, he did not discuss the explana- 
tion of the collision with the defendant, nor was he at 
the scene of the accident until the day after it had 
occurred. He saw the defendant at the county hos- 
pital when he arrived there about 2:45 a.m., and talked 
to the defendant. He further testified that the defend- 
ant was logical in his answers to the questions pro- 
pounded to him. The defendant told the inspector that 
he had a couple of beers at the H and H Tavern, and that 
after that he had been driving around. At first the de- 
fendant was evasive, and towards the end of the in- 
terview he became belligerent. At no time while the 
inspector was interviewing the defendant did the de- 
fendant make any statement that the Studebaker was 
on the north half of the viaduct roadway or that it 
jumped over into his path and caused the collision. In 
the inspector’s opinion the defendant, at the time he 
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talked with him, was under the influence of intoxicating 
liquor. 

A surgeon on duty when the defendant was brought to 
the Douglas County Hospital testified that he was pres- 
ent during the time the defendant was being questioned 
by the inspector of police. He ordered a hypodermic 
injection of Demerol for the defendant. He could not 
say whether or not the defendant was intoxicated, but 
testified that the defendant did act like a lot of people 
act who have been in automobile accidents, and that 
the defendant, with support, walked into the hospital. 
The defendant was conscious and had normal blood 
pressure. This witness gave the defendant no treat- 
ment for shock because it was not necessary. He fur- 
ther testified that the defendant made no statement or 
claim that the Studebaker came over onto the north 
side of the viaduct or that it jumped over directly into 
his path of travel. 

A city fireman, captain of the rescue squad, was 
notified of the accident about 1:45 a.m., and arrived at 
the scene of the accident at 1:47 am. He helped re- 
move the occupants of the Studebaker. He testified on 
cross-examination that while he was at the scene of the 
accident he saw no cars drive either east or west over 
the viaduct; that in arriving at the scene of the accident 
he had driven over the viaduct from the east proceed- 
ing west; that he stopped his vehicle with its back end 
about even with the Studebaker; and that there were 
about half a dozen people scattered about trying to help. 

Photographs, as exhibits in evidence, show the Stude- 
baker to be on the south side of the roadway facing 
northwest, the Buick on the north side facing south- 
west, and that the Studebaker and Buick were both 
damaged on the left side and front. 

The defendant testified that he was 24 years of age; 
that he was employed at the Independent Metal Prod- 
ucts Company; that he attended Omaha University; that 
he owned a 1954 Buick; that the accident happened 
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about 1:30 am.; that he had come onto L Street at 
Twenty-fifth Street; that he was alone in his automo- 
bile; that he was going west on L Street; and that there 
were signal lights at Twenty-sixth and Twenty-seventh 
Streets but his progress was not stopped by them. He 
was traveling about 25 miles an hour as he approached 
the viaduct and continued to operate his car at that 
speed. When he was traveling on the viaduct, he was 
on the north side of the roadway. As he started down 
the west incline of the viaduct he was in the north 
lane and his car was approximately 6 feet in from the 
north curb of the roadway. As he passed the last 
traffic light he saw an automobile approaching from 
the west. It was about at the bottom of the viaduct at 
that time, that is, where the viaduct starts going to the 
east. He continued to observe this approaching car and 
saw it at the bottom of the viaduct, and as he went 
through the green light, keeping on his side of the road- 
way, the other car was approaching up the viaduct and 
all of a sudden its driver jerked the car onto the de- 
fendant’s side, or north side of the roadway. He was 
unable to estimate the speed of the approaching car. 
The two cars collided after the approaching car was 
jerked over into the defendant’s lane of travel. The 
defendant’s car was facing west and the approaching 
car was facing northeast at the time the two automo- 
biles came together. He further testified that he did 
not know what happened. There was just a crash, and 
the next thing he knew he woke up in St. Joseph’s 
Hospital where he was in bed. He also testified that 
he had a carton of beer in his car in a sack, and that 
he had not consumed any of it; that he made no investi- 
gation of the accident at all; and that he did not re- 
member of having any conversation with the two police 
officers at the county hospital. 

On cross-examination the defendant testified that 
he had purchased the 6-pack of beer at a bar in Council 
Bluffs about midnight before the accident; and that he 


620 NEBRASKA REPORTS [VoL. 166 
Cox v. Babington 


stopped to purchase it after he left the Seventeen Club 
located in downtown Council Bluffs. While at the club 
dancing, he said he had a “small beer.” After pur- 
chasing the 6-pack of beer he drove, by himself, in 
Council Bluffs for about 45 minutes. Then he pro- 
ceeded across the Douglas Street Bridge to Thirteenth 
Street, south on Thirteenth Street to Vinton Street, 
west on Vinton Street to Twenty-fifth Street, south on 
Twenty-fifth Street to L Street, and west on L Street 
to the scene of the collision. He further testified that 
he arrived at Twenty-fifth and L Streets at about 1:25 
am. He further testified that he saw the oncoming 
lights of the Studebaker when he was in the intersec- 
tion of the L Street Viaduct and the Stockyards Via- 
duct, and at that time the Studebaker was at the west end 
of the viaduct. 

‘In rebuttal, a court reporter testified to certain ques- 
tions and answers given by the defendant in response 
to questions of the deputy county attorney with regard to 
the accident, in which the defendant stated that he went 
to Council Bluffs and drove around the south side of the 
city and came back; that he did not stop at any place 
in Council Bluffs; that he did not know what happened; 
that he “passed out”; that he did not see the other car, 
and never did see it; and that he was driving west on 
L Street. 

The defendant made a motion at the close of the 
plaintiff’s evidence and at the close of all of the evidence 
for a directed verdict or in the alternative to dismiss 
the plaintiff’s petition. These motions were overruled. 

The defendant assigns as error that (1) the trial court 
erred in overruling the defendant’s motion to direct a 
verdict in favor of the defendant or in the alternative 
to dismiss the plaintiffs petition at the close of all the 
testimony; and (2) the trial court erred in overruling 
the defendant’s motion for judgment notwithstanding 
the verdict, or in the alternative to grant the defendant 
a new trial. , 
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A motion for directed verdict or for judgment not- 
withstanding the verdict must, for the purpose of deci- 
sion thereon, be treated as an admission of the truth 
of all material and relevant evidence submitted on be- 
half of the party against whom the motion is directed. 
Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the 
evidence. Hilzer v. Farmers Irr. Dist., 156 Neb. 398, 
56 N. W. 2d 457. 

“The rule is that in every case, before the evidence is 
left to the jury, there is a preliminary question for 
the judge, not whether there is literally no evidence, 
but whether there is any upon which a jury can prop- 
erly proceed to find a verdict for the party producing 
it, upon whom the burden of proof is imposed.” Farr 
Co. v. Union P. R. R. Co., 106 F. 2d 437. See, also, 
Guerin v. Forburger, 161 Neb. 824, 74 N. W. 2d 870; 
Davis v. Dennert, 162 Neb. 65, 75 N. W. 2d 112. 

“Negligence is a question of fact and may be proved 
by circumstantial evidence. All that the law requires 
is that the facts and circumstances proved, together 
with the inferences that may be legitimately drawn 
from them, shall indicate, with reasonable certainty, the 
negligent act complained of.” Davis v. Dennert, supra. 
See, also, Rocha v. Payne, 108 Neb. 246, 187 N. W. 804; 
Shields v. County of Buffalo, 161 Neb. 34, 71 N. W. 2d 
701. 

A witness may describe the marks that he observed 
near the place of an accident. The inference to be 
drawn from the testimony regarding such marks is solely 
the province of the jury. See, Davis v. Dennert, supra; 
Danner v. Walters, 154 Neb. 506, 48 N. W. 2d 635. 

The plaintiff’s case, to a large extent, depends upon 
circumstantial evidence. We have said in this regard: 
“All that plaintiff was required to do was to establish, 
to a reasonable probability, that the accident happened 
in the manner alleged in his petition, and where facts 
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and circumstances are established from which the way 
the accident happened could be logically inferred, it was 
not error to submit that issue to the jury.” Markussen 
v. Mengedoht, 132 Neb. 472, 272 N. W. 241. See, also, 
Taylor v. J. M. McDonald Co., 156 Neb. 437, 56 N. W. 
2d 610; Davis v. Dennert, supra. 

The defendant contends that.the gouge mark, as tes- 
tified to by officer Shestak, is not related in any manner 
to either automobile or any part of the same, nor does 
it disclose the position of either automobile in the road- 
way at the time of the impact; that the debris in the road- 
way, as testified to by officer Shestak and the night 
watchman, had been run over by several automobiles on 
both sides of the roadway and trampled upon by pedes- 
trians before it was observed by any witnesses and con- 
sequently is not satisfactory evidence of what occurred; 
and, in addition, that officer Shestak admitted that there 
was debris on the north half of the roadway. Therefore, 
the evidence was insufficient to submit the case to the 
jury. 

Applying the rules of law heretofore set forth to the 
evidence, we conclude that the jury had a right to con- 
sider all of the direct and circumstantial evidence and 
the physical facts to determine whether or not the de- 
fendant was guilty of negligence as charged in the peti- 
tion of the plaintiff. Suffice it is to say that the evidence 
discloses a conflict therein sufficient to submit the case 
to the jury, and the trial court did not err in so doing. 

In addition to the physical facts as heretofore set 
forth and the inferences which with reasonable cer- 
tainty may be drawn therefrom, there is also the testi- 
mony of the defendant that he “passed out” or must 
have fallen asleep when he was asked by officer Shestak 
and the deputy county attorney about what happened 
that evening on the viaduct. This type of testimony re- 
lates itself to whether or not the defendant kept a proper 
lookout for the oncoming Studebaker in which the plain- 
tiff’s decedent was a passenger. The plaintiff’s petition 
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contained an allegation of negligence to the effect that 
the defendant did not keep a proper lookout as hereto- 
fore set out in the opinion. 

“Where there is a reasonable dispute as to what the 
physical facts show, and the conclusions to be drawn 
therefrom, and when the evidence of the witnesses is 
in sharp conflict, then the credibility of each witness, 
the probative weight to be given to his testimony, and 
any proper inferences therefrom are questions lying 
clearly within the sole province of the jury.” Dischner 
v. Loup River Public Power Dist., 147 Neb. 949, 25 N. 
W. 2d 813. See, also, Moore v. Krejci, 1389 Neb. 562, 
297 N. W. 913. 

“Where different minds may reasonably draw differ- 
ent conclusions or inferences from the adduced evidence, 
or if there is a conflict in the evidence, as to whether 
or not the evidence establishes negligence or contribu- 
tory negligence, and the degree thereof, when one is 
compared with the other, such issues must be submitted 
to a jury.” Pierson v. Jensen, 150 Neb. 86, 33 N. W. 2d 
462. See, also, Davis v. Dennert, supra. 

For the reasons given herein, the judgment of the 
trial court is affirmed. 

AFFIRMED, 
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1. Vendor and Purchaser. In the ordinary contract for the sale 
of real estate, equity will not regard time as of the essence, 
but it may be made such where so expressly stipulated or an 
intention that it shall be such is clearly manifested by the 
agreement as a whole, construed in the light of the surrounding 
circumstances. 
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2. Vendor and Purchaser: Specific Performance. Where time is 
of the essence of such a contract, a court of equity will refuse 
to enforce specific performance in favor of a party who is in 
default, unless strict performance has been waived or excused. 

8. Specific Performance. The specifie performance of a contract 
by a court of equity is not generally demandable or awarded 
as a matter of absolute legal right but is directed to and gov- 
erned by the sound legal discretion of the court, dependent upon 
the facts and circumstances of each particular case. It will not 
be granted where enforcement would be unjust, and may be 
denied where the party seeking it has failed to perform. 

4. Vendor and Purchaser: Specific Performance. Where failure 
to convey land under an executory contract of sale is due solely 
to the refusal of the purchaser to pay or tender the stipulated 
purchase price according to the terms of his agreement, he is 
not entitled to specific performance or to damages for breach 
of contract. 

5. Specific Performance. A party who seeks specific performance 
must show not only that he has a valid legally enforceable con- 
tract but also that he has substantially complied with its terms, 
by performing or offering to perform on his part the acts 
which formed the consideration of the undertaking on the part 
of defendant or that he is ready, able, and willing to perform 
his obligations under the contract and do whatever has been 
made a condition precedent on his part, or show a valid excuse 
for nonperformance of the covenants incumbent upon him. 

6. Tender. Unless waived or excused, a tender of performance 
under such a contract must be upon conditions for which there 
is a foundation in the contractual relation between the parties. 

7. Crops. Unless reserved, crops standing upon the ground, ma- 
tured or not, pass to the grantee named in a deed of conveyance. 

8. Brokers. When an owner lists his property with a real estate 
broker for sale, it is generally understood that the broker’s 

’ duties are merely to find a purchaser. 


APPEAL from the district court for Lancaster County: 
Joun L. PoLk, Jupce. Reversed and remanded with 
directions. 


Ginsburg, Rosenberg & Ginsburg, for appellant. 
William L. Walker and Earl Ludlam, for appellees. 
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SIMMons, C. J. 

This is an action for the specific performance of a 
written contract wherein defendant agreed to sell land 
to the plaintiffs. All defendants named in the action 
except the defendant Clarence E. Spath defaulted. He, 
as appellant, will be referred to herein as defendant. 
Issues were made and trial was had. The trial court 
granted specific performance and determined credits 
due to each party as against the purchase price. Items 
in the decree will be referred to later herein. 

Defendant appeals and plaintiffs cross-appeal. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to deny specific 
performance. 

The land involved is a quarter section of farm land, 
consisting largely of pasture land, and some tillable 
land planted at the time of the contract to alfalfa and 
wheat. 

Defendant was the owner of the land subject to a 
mortgage to an insurance company in the sum of $5,000. 
On March 19, 1955, Mr. H. M. Holbert, a real estate 
broker with whom the property was listed for sale, 
secured a written offer of purchase of the land from 
plaintiffs for $18,000. We shall refer to the terms of 
the offer later in this opinion. 

Mr. Holbert received by check payable to him the 
sum of $2,000 to apply on the purchase price. The re- 
ceipt is a part of the “Purchase Agreement” form. On 
the same date defendant signed an acceptance of the offer 
on the terms stated and agreed to execute a convey- 
ance upon the terms and conditions set forth in the 
offer of purchase. Endorsed on the copy retained by 
defendant is this: ‘“H. M. Holbert to receive $800.00 
as full commission.” 

On or about April 11, 1955, plaintiffs were advised 
that defendant refused to perform the contract. De- 
fendant pleads that on or about May 5, 1955, and after 
plaintiffs were in default, he gave notice of rescission. 
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On April 14, 1955, plaintiffs served upon defendant a 
written demand for performance and an offer to per- 
form the contract. Defendant did not comply with the 
demand. We will refer to this instrument later in this 
opinion. 

Plaintiffs filed their petition in this action on May 2, 
1955. In their petition plaintiffs alleged the execu- 
tion and delivery of the offer of purchase, the making 
of the down payment to H. M. Holbert, and the accept- 
ance of the offer by the defendant; that they were 
ready and willing to perform at all times since on and 
prior to April 1, 1955; that on April 12, 1955, they were 
advised defendant was not willing to perform; that they 
served a demand for performance and that defendant 
refused to perform; that subsequent to the purchase 
agreement defendant had mortgaged the property to 
a third party; that they had performed all obligations 
on their part to be performed by them and were ready 
to perform; that they had gone into possession of the 
house on the property prior to April 14, 1955; and that 
defendant had excluded them from possession. 

Plaintiffs then alleged damages in that defendant 
had prevented them from the use of the pasture land 
on the premises subsequent to May 1, 1955; that de- 
fendant permitted waste of the alfalfa field; and that 
they had suffered material damage from being excluded 
from the farm and the house for a home. 

Plaintiffs prayed for specific performance of the con- 
tract including the right of possession as of May l, 
1955; that the amount due on the mortgage (placed 
thereon by defendant after the execution of the con- 
tract) be deducted from the purchase price; that they 
be ordered to pay the principal on the mortgage which 
they had assumed and agreed to pay, and to pay in- 
terest thereon subsequent to the time they are let into 
possession; that taxes and expenses of sale be deducted 
from the purchase price; for other equitable relief; and 
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for $15 per day for each day they are kept out of 
possession. 

Defendant answered and pleaded that time was of 
the essence of the contract; that performance was to 
be had not later than April 1, 1955; that performance 
was not had at that time; and that the contract was 
therefore of no force and effect. 

Defendant further alleged that at all times plaintiffs 
were in default of performance. 

Defendant by cross-petition alleged that plaintiffs had 
caused the contract to be recorded in the office of the 
register of deeds, and that it constituted a cloud upon 
the title of defendant. 

Defendant prayed for a dismissal of the petition; for 
the quieting of title in the defendant; and for equitable 
relief, 

Plaintiffs for reply and in answer to the cross-peti- 
tion denied generally and pleaded ability and willing- 
ness at all times to perform, and alleged facts upon which 
such contention was based. 

The cause went to trial on these issues on November 
9 and 10, 1955. Both parties offered evidence. Plain- 
tiffs offered evidence to the effect that the value of the 
land had depreciated between April 1, 1955, and the 
date of trial in the sum of $3,000. 

On November 10, 1955, the cause was continued to 
be taken up by agreement of the parties. 

On February 28, 1956, plaintiffs secured permission 
to file an amended petition to comply with evidence 
received at the trial. Plaintiffs’ amendment was an alle- 
gation of damages as a result of the depreciation in 
value and a prayer for a recovery of the depreciation 
as damages suffered by the delay in performance. De- 
fendant then offered evidence that the value had ap- 
preciated during that time. 

The trial court rendered its decree June 11, 1957. The 
trial court decreed specific performance of the contract; 
that the premises be conveyed subject to the $5,000 mort- 
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gage; and that the purchase price of $18,000 be abated 
and reduced by the sum of $5,000 and by the earnest 
money paid in the sum of $2,000 to which was to be 
added $400 paid by defendant on the $5,000 mortgage, 
making a total of $11,400 due defendant on the purchase 
price. To this the court ordered interest to be added 
from May 1, 1955, to February 28, 1956, in the sum of 
$605, making a grand total of $12,005. From this 
amount the court ordered deducted the amount of $2,- 
804.03 principal and interest on the second mortgage 
placed on the premises by the defendant subsequent to 
the contract, calculated to February 28, 1956, and there- 
after interest was to be added at the rate of 70 cents 
per day “or whatever balance is due when paid off.” 
The court further ordered the payment of interest on a 
judgment (paid off except interest) in the sum of $3.84 
calculated to February 28, 1956, and thereafter at the 
rate of 1.7 cents per month. The court further allowed 
plaintiffs to recover $735 for 105 acres of pasture land 
with interest for 4 months from November 1, 1955, or 
a total of $749.70, and $250 for 25 acres of alfalfa hay 
with interest from August 1, 1955, for 7 months, or a 
total of $258.75; $50 for 5 acres of prairie hay with 
interest from August 1, 1955, for 7 months, or a total of 
$51.75; and $202.50 for house rent and 6 months’ in- 
terest, from September 1, 1955, or a total of $204.52. 

The court ordered all costs to be taxed to the de- 
fendant to be deducted from the purchase price. 

The court ordered defendant to deliver the abstract 
of title to the plaintiffs subject to the rights of the 
mortgagee. The court dismissed defendant’s cross-peti- 
tion with prejudice. 

Defendant argues here that the court erred in grant- 
ing specific performance, contending that the plaintiffs 
were themselves in default of performance; that the 
contract was so ambiguous as to preclude specific per- 
formance; that the court should not have ordered spe- 
cific performance after having had the case under con- 
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sideration for a period of over 16 months; and that the 
decree is so ambiguous as to preclude specific perform- 
ance by the defendant. 

Plaintiffs submit argument in answer to those 
contentions. 

By cross-appeal plaintiffs argue that they should not 
have been required to pay interest on the $11,000 bal- 
ance from April 1, 1955, to February 28, 1956; that they 
should have been allowed to recover the depreciation 
in value of the land between the date of the purchase 
and November 9, 1955 (the date of the beginning of the 
trial); and that the decree should be clarified and con- 
strued as to the payment of principal and interest on 
the second mortgage. 

The first question we are called upon to determine 
is whether time was of the essence of the contract. 
The rule is: In the ordinary contract for the sale of 
real estate, equity will not regard time as of the essence, 
but it may be made such where so expressly stipulated 
or an intention that it shall be such is clearly mani- 
fested by the agreement as a whole, construed in the 
light of the surrounding circumstances. Dodge v. 
Galusha, 151 Neb. 753, 39 N. W. 2d 539. 

The offer of purchase which defendant accepted pro- 
vided for payment of “$11,000.00 Cash to be paid on or 
before April Ist 1955 or as soon there after as good 
and sufficient title is furnished and deed delivered, 
* * *” Tt further provided that plaintiffs were to “as- 
sume and pay with interest thereon from April 1st 
1955” the $5,000 mortgage indebtedness on the prop- 
erty, and that “Seller is to retain and harvest all the 
growing wheat * * * Purchase (sic) to have possession 
on or before Mat (sic) 1st 1955 * * *. I (the purchaser) 
agree to close said purchase in accordance herewith, on 
or before, 10 days after abstract of title has been fur- 
nished to me for examination. * * *,” 

The word “Mat” above was construed by the parties 
to mean “May.” ‘The évidence shows that the house 
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on the land was occupied by a tenant. The May 1 pro- 
vision was inserted so as to permit the defendant to give 
a 30-day notice to vacate. That was done and the 
tenant vacated the premises on or before April 11, 1955. 
The evidence shows that the abstract of title was de- 
livered to plaintiffs’ representatives on or before March 
25, 1955. Under the above provision as to closing 
after the abstract was furnished the “on or before” 
time of performance was fixed as of April 6, 1955. 

The evidence shows that the defendant had pressing 
financial obligations which he was required to meet on 
April 1 which he expected to pay out of the purchase 
money. Not having received the purchase money, de- 
fendant on April 14, 1955, mortgaged the premises 
for $2;600 and thereby secured the needed funds. 

The evidence shows that plaintiffs were farmers; 
that they wanted this land for farming operations; that 
they had sold the premises they then occupied and were 
required to give possession; and that they desired im- 
mediate possession of the land involved in this litiga- 
tion. The evidence is that the plaintiffs moved one 
load of furniture into the house on the premises on 
April 11, 1955, planted trees and shrubbery, and were 
prevented from moving additional property by the de- 
fendant. Plaintiffs at all times had the required money 
on deposit to make the required $11,000 payment and 
testified to attempts to settle on or before April 1, 1955, 
and on or before April 5 or 6, 1955. 

The reservation by the defendant of the “growing 
wheat” on the premises is indicative of an intent to 
make time of the essence. 

We accordingly hold that from the provisions of the 
contract and the circumstances above stated that it 
is clearly manifested that time was of the essence of 
the contract. 

Defendant is shown to have been ready and willing 
to perform up and until April 11, 1955, when he no- 
tified plaintiffs that he considered the contract as at 
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an end because of the plaintiffs’ failure to perform. 

The applicable rules are: Where time is of the es- 
sence of such a contract, a court of equity will re- 
fuse to enforce specific performance in favor of a 
party who is in default, unless strict performance has 
been waived or excused. Dodge v. Galusha, supra. 
This rule was also followed in Johnson v. Norton, 152 
Neb. 714, 42 N. W. 2d 622, where the court held: “The 
specific performance of a contract by a court of equity 
is not generally demandable or awarded as a matter 
of absolute legal right but is directed to and governed 
by the sound legal discretion of the court, dependent 
upon the facts and circumstances of each particular 
case. It will not be granted where enforcement would 
be unjust, and may be denied where the party seeking 
it has failed to perform. * * * Where failure to convey 
land under an executory contract of sale is due solely 
to the refusal of the purchaser to pay or tender the 
stipulated purchase price according to the terms of 
his agreement, he is not entitled to specific perform- 
ance or to damages for breach of contract.” These rules 
were also approved in Sofio v. Glissmann, 156 Neb. 610, 
57 N. W. 2d 176, where the court further held: “A 
party who seeks specific performance must show not 
only that he has a valid legally enforceable contract 
but also that he has substantially complied with its terms, 
by performing or offering to perform on his part the 
acts which formed the consideration of the under- 
taking on the part of defendant or that he is ready, 
able, and willing to perform his obligations under the 
contract and do whatever has been made a condition 
precedent on his part, or show a valid excuse for non- 
performance of the covenants incumbent upon him.” 

This brings us to the question of plaintiffs’ perform- 
ance and their demand for performance by defendant 
made on April 14, 1955. 

The additional applicable rule is: Unless waived or 
excused, a tender of performance under such a con- 
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tract must be upon conditions for which there is a 
foundation in the contractual relation between the par- 
ties. Dodge v. Galusha, supra. 

There is no contention that the contract provisions 
were waived or excused. 

Toward its close the tender and demand recited that 
plaintiffs “tender full performance to you as above de- 
scribed and pursuant to said contract.” 

We have above set out provisions of the offer of pur- 
chase which was accepted according to its terms by the 
defendant. 

We now refer to terms of the offer of purchase in con- 
trast with provisions in the tender and demand for 
a deed. 

The contract called for a consideration of $18,000 
“$2,000.00 Cash receipt of which is hereby acknowl- 
edged,” the balance of $11,000 cash, and $5,000 in the 
form of the mortgage. The $2,000 was paid to the real 
estate broker. The tender and demand recited that 
“said $13,000.00 has been deposited with Mr. William 
L. Walker, Attorney, * * * with direction to pay same 
to you upon your delivery * * *” of the deed described 
in the agreement. 

The evidence is that a check for $11,000 payable to 
defendant was left with Mr. Walker endorsed “Balance 
of purchase price * * *” and that the $2,000 was at all 
times held by the broker in his bank account. The re- 
ceipt signed by the broker is as follows: “Diwight (sic), 
Nebr. March 19th 1955 Received from Vaclav F. Kobza 
and Antonia M. Kobza, the sum of Two thousand and 
No/100- - - - - Dollars, to apply on the purchase price 
of the above described property on terms and condi- 
tions stated above, it being hereby agreed and under- 
stood that in case of any legal defects in the title, which 
cannot be cured after filing with us written notice of 
such legal defect, the money hereby paid is to be re- 
funded, and in the event of the refusal or failure of 
the buyer to consummate the purchase, to be retained 
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as liquidated damages for failure to carry out said con- 
tract of sale as herein agreed to. This receipt is given 
and proposition taken subject to approval of sale by the 
owner, earnest money deposited to be refunded if offer 
not accepted. By H. M. Holbert Agent.” 

Obviously the plaintiffs assumed that they controlled 
and had taken control of the disposition of the earnest 
money payment. This conclusion is fortified by an- 
other item in the tender and demand. It recited that the 
broker had notified the purchasers that he claimed a 
lien on the proceeds of the sale and the right to retain 
for his commission the sum of $800 under a certain list- 
ing contract. It is: “You are further notified to pay the 
State and County taxes in the sum of $114.86 for 1954 or 
permit the same to be deducted from the purchase price 
and all expenses of abstracting owed by you in addition 
to said commission for Mr. H. M. Holbert.” 

Obviously the question of the commission and the 
amount of it was a matter to be determined initially 
by- defendant and Mr. Holbert. Plaintiffs arrogated to 
themselves the right to adjudicate-that issue and make 
the payment of the commission a condition of perform- 
ance by them. “We find nothing in the contract that 
gave that right. - 

‘The purchase agreement Seeitied for the conveyance 
of the premises “by warranty deed.” It was signed by 
the two plaintiffs, without any showing that they” were 
husband and wife. - 

‘The tender and demand required the delivery of a 
deed “properly made, executed and acknowledged” to 
Mr. Walker. The tender and demand called for a deed 
naming the plaintiffs as “husband and wife,’ as joint 
tenants with rights of survivorship and. not as tenants 
in common.” To the tender and demand was attached 
“a filled in blank form of He deed that will be suitable 
for acceptance woe tas 

It is what is known as a joint tenancy deed. -Defend- 
ant contends. that he did not contract to give that kind 
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of a deed and that the joint tenancy provision impaired 
the liability of the purchasers under the assume and pay 
provision of the purchase agreement. 

Defendant further claims that the deed is not in ac- 
cord with the purchase agreement for this reason. By 
it the defendant was to “retain and harvest all the 
growing wheat.” The proposed deed carried no reserva- 
tion of that kind. 

We have held: Unless reserved, crops standing upon 
the ground, matured or not, pass to the grantee named 
in a deed of conveyance, or to a party to whom the land 
is devised. In re Estate of Andersen, 83 Neb. 8, 118 N. 
W. 1108, 131 Am. S. R. 613. 

In Cooper v. Kennedy, 86 Neb. 119, 124 N. W. 1131, 
136 Am. S. R. 701, 31 L. R. A. N. S. 761, we held: “In the 
absence of a reservation, such crops pass by the deed; 
but a reservation is a collateral contract which may 
exist at the same time as a contract to convey the real 
estate.” 

Defendant having contracted for a reservation of the 
growing wheat was not required to execute a deed that 
did not contain that reservation. 

In the tender and demand plaintiffs fixed the time of 
performance as of April 18, 1955, between the hours of 
9 to 12 am. or 1 to 4:30 p.m. at Mr. Walker’s office in 
the Stuart Building, Lincoln, Nebraska. Defendant con- 
tends that there was no provision for closing the trans- 
action at that place. He relies on the holding in Veith 
v. McMurtry, 26 Neb. 341, 42 N. W. 6, that where no 
place is designated in a contract for the payment of 
money, it is for the vendor to determine where the pay- 
ment is to be made. 

The evidence is such that it could be held that it was 
agreeable to both parties to have performance completed 
at the office of the National Farm Loan Association office 
in Lincoln, Nebraska. Defendant testified that he ex- 
pected performance at his farm home in Lancaster 
County and the evidence shows that he was available 
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there for that purpose. In any event there is no provi- 
sion in the purchase agreement that calls for settlement 
at Mr. Walker’s office at a specific hour or day. 

The purchase agreement has this provision with refer- 
ence to taxes: ‘Said property to be delivered to me 
free and clear of all encumbrances and taxes now due 
and payable; except” and in typing, “Pay any and all 
taxes up to and including the year of 1954.” 

The plaintiffs recognized that there was a doubt as to 
who should pay the 1954 taxes. In their amended peti- 
tion they alleged: ‘“(h) In the event the court should 
construe Exhibit ‘A’ to intend that plaintiffs pay the 1954 
taxes, in the sum of $114.86, then defendant should be 
credited with said amount. Otherwise, defendant should 
pay the same.” 

Nevertheless in the tender and demand plaintiffs noti- 
fied defendant to pay the 1954 taxes or permit the same 
to be deducted from the purchase price. Stated other- 
wise, they resolved the question of doubt in their own 
favor and made an acceptance of the decision a condition 
of the tender and demand. 

The purchase agreement further provided that plain- 
tiffs would “furnish the seller a written opinion from my 
attorney showing defects, if any, in the title to the above 
described property.” The attorney furnished a written 
opinion on March 29, 1955, in which he required a 
bonded abstractor’s certificate covering certain entries 
in the abstract. He also required a new release of a 
mortgage and certain showings as to the parties thereto. 
He waived objection as to certain defects he found in 
an action to quiet title. This written opinion was never 
furnished to the defendant. It appears that it was fur- 
nished to the broker, who, without reference to the de- 
fendant took the required procedures to meet the objec- 
tions so stated. Nevertheless in the tender and demand 
plaintiffs notified the defendant to pay or permit the 
deduction from the purchase price of “all expenses of 
abstracting” without itemizing or showing the amounts 
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involved. We have held: ‘When an owner lists his 
property with a real estate broker for sale, it is generally 
understood that the broker’s duties are merely to find a 
purchaser. No good reason exists why the owner should 
be required, when he uses the ordinary expressions em- 
ployed in such contracts, to hedge it about with condi- 
tions limiting the authority of such a broker and pre- 
venting him from entering into a contract of sale without 
further consultation with the owner; but there is good 
reason why the broker should see that his authority to 
enter into a contract should affirmatively appear, if he 
desires his authority to extend beyond what is, as an 
almost universal rule, given to such brokers in the rela- 
tion between a real estate agent and his principal.” 
Gould v. Rockwell, 105 Neb. 724, 181 N. W. 655. 

Under the circumstances it follows that the delivery 
of the written opinion of the attorney to the broker was 
not delivery to the defendant as the purchase agreement 
required. 

Plaintiffs have not shown themselves as offering to 
perform or performing their obligations under the pur- 
chase agreement. On the contrary it appears clearly that 
they demanded performance by the defendant on terms 
and conditions either contrary to or not’ authorized by 
the purchase agreement. | 

It necessarily follows that plaintiffs are “ot entitled to 
a decree of specific performance and that the trial court 
erred in rendering such a decree. 

The judgment of the trial court is accordingly reversed 
and the cause remanded with directions to deny the 
prayer for specific performance and to render. a decree 
quieting defendant’s title against the recorded instru- 
ments having to do with the contract here involved. 

All costs are to be taxed to the plaintiffs down to the 
time of the entry of such a decree. 

This determination forecloses any necessity of deter- 
oe the cross-appeal. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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_ Smvmmons, C. J. - 

‘This is an action for a declaratory . judgment to de- 
termine the constitutionality. of what is now section 77- 
1240.01, R. S. Supp., 1957, and to secure an order to re- 
fund a motor vehicle tax alleged to be erroneously 
and. wrongfully collected. 

The defendants are the county treasurer and the 
county assessor of Holt County and the Director of the 
Department of Roads and paeeven for the State of 
‘Nebraska. 


The action was dctaunined upon a general demurrer 
that the facts stated were insufficient to constitute a 
eause of action. The demurrer was overruled. The de- 
fendants refused to plead further.’ The trial: court ren- 
dered a décree holding the section to be unconstitutional 
and ordered a refund of the motor vehicle tax. 

Defendants appeal. 

‘We reverse the judgment of the trial. court and remand 
the cause with directions. - 

’ The petition of plaintiff alleges that on. July 28, 1955, 
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he purchased an automobile; on August 4, 1955, he ap- 
plied to the county treasurer for a license; and that a 
license was not issued because he refused to pay the 
motor vehicle tax imposed by section 77-1240.01, R. S. 
Supp., 1953, in the sum of $19.14. 

Plaintiff further alleges that he was assessed in Ne- 
braska and South Dakota for the year 1955 on all per- 
sonal property owned by him and that the automobile 
above referred to came into his ownership in exchange 
for personal property listed and assessed for taxation 
during the year 1955. 

He alleged the unconstitutionality of section 177- 
1240.01, R. S. Supp., 1953, for three reasons. (1) The 
act of which this section was a part was enacted on June 
11, 1953, was amendatory in nature, repealed certain 
sections, and did not amend or repeal section 77-1211, R. 
R. S. 1943. Although not so pleaded, plaintiff here re- 
fers to L.B. 165, Laws 1953, c. 268, p. 881. (2) Section 
1 of L.B. 165 amends section 60-303, R. R. S. 1943, and 
section 7 thereof (now section 77-1240.01, R. S. Supp., 
1957) imposes a motor vehicle tax in lieu of ad valorem 
taxes and is in direct conflict with section 77-1211, R. R. 
S. 1943, in that the latter section makes no distinction 
between motor vehicles and other types of personal 
property. (3) That the statute is unconstitutional for 
the further reason that for the year 1955 compliance 
therewith resulted in double taxation and was in viola- 
tion of Article I, section 3, of the Constitution of 
Nebraska and section 1 of the Fourteenth Amendment 
to the Constitution of the United States. 

The trial court obviously overruled the demurrer on 
its finding of a conflict between section 77-1240.01, R. 
S. Supp., 1957, and section 77-1211, R. R. S. 1943. 

Here defendants argue that L.B. 165, Laws 1953, c. 
268, p. 881, is an act complete in itself and that as such it 
may repeal, amend, or modify existing statutes without 
complying with constitutional provisions relating to re- 
peal and amendment of statutes; that section 77-1211, 
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R. R. S. 1943, is a general statute in conflict with a 
special statute (L.B. 165) and the special statute pre- 
vails; that where there is a conflict between statutes the 
last enactment in point of time prevails; that a require- 
ment for the payment of taxes as a condition for the 
registration of a motor vehicle does not result in a denial 
of due process or equal protection of the law; and that 
double taxation has not resulted here. 

Plaintiff here rests his cause on the argument that 
L.B. 165 was an amendatory act, not a new and inde- 
pendent act, and hence is unconstitutional. This re- 
lates itself to the title of the act, and although not so 
stated, to the constitutional requirement: ‘No bill shall 
contain more than one subject, and the same shall be 
clearly expressed in the title. And no law shall be 
amended unless the new act contain the section or sec- 
tions as amended and the section or sections so amended 
shall be repealed.” Art. III, § 14, Constitution of Ne- 
braska. 

The title of L.B. 165, Laws 1953, c. 268, p. 881, is: 
“An Act to amend * * * (6 sections of the statutes), 
relating to revenue and taxation; * * * to repeal the 
original sections and also section 77-1243, Reissue Re- 
vised Statutes of Nebraska, 1943; * * *.” But it does not 
stop there. It recites further that it is “An Act * * * 
to provide for a motor vehicle tax and the manner of 
assessing motor vehicles and fixing the valuation there- 
of; to provide when the tax shall be paid; to define 
terms; to provide credits on the tax; * * *.” 

The act in addition to its amending and repealing sec- 
tions enacts some 14 sections under the purposes ex- 
pressed in the remainder of the title. There is no con- 
tention here that more than one subject is contained in 
the bill and that the same is not clearly expressed in 
the title. 

The authority for the act rests upon the amendment 
of Article VIII, section 1, of the Constitution of Ne- 
braska, adopted in 1952, relating to revenue by taxation 
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which provides: “Taxes shall be levied by valuation 
uniformly and proportionately upon all tangible prop- 
erty and franchises, except that the Legislature may pro- 
vide for a different method of taxing motor vehicles; 
* * *” (The new. matter is italicized by us.) 

‘It is quite apparent that the crucial point in this case 
as pleaded by the plaintiff is the fact that L.B. 165 
does not purport to amend or repeal section 77-1211, 
R. R. S. 1943; and the alleged conflict between its pro- 
‘visions and the provisions of section 77-1211, R. R. S. 
-1943, which are: “When any person shall bring per- 
sonal property into the state or from one county thereof 
-to another county after March 10 and prior to July 1 
‘in any year, it shall be the duty of the owner to list and 
‘return such property for taxation that year, unless he 
shall show to the county assessor or to the county clerk 
‘where ‘he is ex officio county assessor, under oath and 
‘by producing a copy of the assessment duly certified to 
by the proper officer of the state or county in which 
said property was assessed, that the property has been 
listed’ for ‘taxation for that year in some other county 
‘in’ this state, or in some other ‘state or territory of the 
‘United States, or that such property has been received 
by him in exchange for money or property already 
listed for taxation during that year. If such property 
‘is brought into any county, after the assessor has made 
his return for that year to the State Tax Commissioner, 
‘the assessor shall at once assess such property and shall 
enter the same on the tax books as in other cases. The 
persons ‘so assessed shall have the right to appear be- 
fore the county assessor at any time before the taxes 
become due, and the county assessor shall equalize such 
person’s assessment.” 

We do not determine whether plaintiff's allegations 
are sufficient to invoke the provisions of section 77- 1211, 
R. R. S. 1943. 

The clear answer to the plaintiff’s contention as a 
matter of law is that section 77-1211, R. R. S. 1943, is 
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not applicable to motor vehicles and there is no con- 
flict between it and section 77-1240.01, R. S. Supp., 1957. 

In 1935 the Legislature amended section 177-1401, 
Comp. St., 1929, so as to read: “Personal property, 
except motor vehicles, shall be listed in the manner fol- 
lowing: * * *.” (New language italicized by us.) 
Laws 1935, c. 133, § 1, p. 479. That language has re- 
mained in the law and is now a part of section 77-1201, 
R. S. Supp., 1957. Section 77-1201, R. S. Supp., 1957, 
was originally enacted as section 28 of Laws 1902, c. 
73, p. 394. Section 77-1211, R. R. S. 1943, was originally 
enacted as section 37 of that same 1903 act. 

The Legislature in the 1935 act further provided: “The 
term ‘motor vehicle’, as used in this Act, shall be con- 
strued to mean and include every motor vehicle and 
trailer subject to the payment of registration fees under 
the laws of this state.” Laws 1935, c. 133, § 2, p. 480. 
L.B. 165 (Laws 1953, c. 268, § 2, p. 882, section 77-1238, 
R. S. Supp., 1957) provided in part: “(1) Motor ve- 
hicle shall mean every motor vehicle and trailer sub- 
ject to the payment of registration fees or ad valorem 
taxes under the laws of this state; * * *.” It follows that 
the Legislature in 1935 enacted legislation for the tax- 
ation of motor vehicles. It is manifest that the only 
reason for amending section 77-1401, Comp. St. 1929, 
was to remove motor vehicles from the provisions of 
the act as to the listing of personal property generally. 

The legislative intent that section 77-1211, R. R. S. 
1943, does not apply to motor vehicles is further shown 
by the fact that the Legislature in L.B. 165 repealed 
section 77-1243, R. R. S. 1943. That section provided: 
“The county treasurer shall, on March 10, and on the 
first of each month thereafter, up to and including July 
1 of each year, furnish the county assessor or county 
clerk where he is ex officio county assessor a list of all 
motor vehicles registered by his office for the current 
year; Provided, that any motor vehicle placed on the tax 
roll after March 10 of any year shall be placed thereon 
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in accordance with the provisions of section 77-1211. 
Such list shall give the name and address of the owner, 
township, road district and school district, name of the 
manufacturer, motor number, model, type, color of the 
car, kind of wheels, number of cylinders, seating capa- 
city, weight and carrying capacity, and if a truck, the 
year, model or letter denoted by the manufacturer, if 
any.” (Emphasis supplied.) 

The obvious purpose of the repeal of this section was 
to remove any applicability of section 77-1211, R. R. S. 
1943, to motor vehicles. 

The judgment of the trial court is accordingly re- 
versed and the cause remanded with directions to ren- 
der a declaratory judgment holding that section 77- 
1211, R. S. Supp., 1957, has no application to the listing 
and assessing of motor vehicles, and to deny the plain- 
tiff the relief prayed for against the defendant county 
treasurer for a refund of the tax. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLANT, V. OLIVER A. Pocras, 


DOING BUSINESS AS LINCOLN NEWS AGENCY, APPELLEE. 
90 N. W. 2d 263 


Filed May 16, 1958. No. 34344. 


1. Obscenity: Municipal Corporations. A city has jurisdiction un- 
der its police power to protect its citizens against obscenity in 
its various forms. 

2. Obscenity: Constitutional Law. Such enactments cannot, how- 
ever, transgress the boundaries fixed by the Constitution, and 
they should not go beyond what is reasonably necessary to 
effect their objective. 

38. Criminal Law. A crime must be defined with sufficient def- 
initeness and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will render 
them liable to punishment thereunder. 

4. Municipal Corporations. Where a city declares an offense in 
words of no determinate signification, or its language is so gen- 
eral and indefinite that it may embrace not only acts commonly 
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recognized as reprehensible but also others which it is unrea- 
sonable to presume were intended to be made criminal, the 
enactment will be declared void for uncertainty. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JuDGE. Affirmed. 


Ralph D. Nelson, Norma VerMaas, and Thomas J. 
Gorham, for appellant. 


Wagener, Marx & Galter, for appellee. 


Heard before Smumons, C. J., Carrer, MEssmMonreE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


WENKE, J. 

This is an appeal from the district court for Lancas- 
ter County. It involves a charge originally brought in 
the name of the State of Nebraska against Oliver A. 
Pocras, doing business as the Lincoln News Agency, in 
the municipal court of the city of Lincoln. The charge, 
insofar as here material, is as follows: ‘* * * that * * * 
Defendant * * * on or about the 3rd day of October, 
A.D. 1956, * * * did unlawfully cause to be offered 
for sale and dispose of obscene, lewd and indecent pub- 
lications contrary to the ordinance in that behalf pro- 
vided, * * *.” 

The ordinance therein referred to is section 21-213 
of the Lincoln Municipal Code of 1936 which provides, 
insofar as here material, that: “It shall be unlawful 
for any person or persons within the limits of said city 
* * * to sell or offer for sale, or dispose of in any 
manner, any obscene, lewd, or indecent book, picture, 
or other publication or thing.” 

In the municipal court the defendant entered a plea of 
“not guilty.” However, that court found him “guilty 
as charged.” From that conviction defendant appealed 
to the district court. In the district court defendant 
filed a motion to dismiss the complaint filed against him 
contending the ordinance, under which he was being 
complained against, to be unconstitutional, and there- 
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fore invalid, for several reasons. The trial court sus- 
tained this motion and dismissed the complaint. The 
State’s motion for new trial having been overruled 
the city of Lincoln, in the name of the State of Ne- 
braska, took this appeal therefrom. We shall herein 
refer to the appellee as the defendant. The question 
presented by the appeal is whether or not that part of 
the ordinance hereinbefore set forth is, for any of the 
reasons set forth by the defendant, unconstitutional. 

The ordinance was passed by the city of Lincoln in 
the exercise of its police power. As stated in 67 C. 
J. S., Obscenity, § 4, p. 23: “The state (here city) has 
jurisdiction under its police power to protect its citi- 
zens against obscenity in its various forms, * * *. Such 
enactments cannot, however, transgress the boundaries 
fixed by the constitution, and they should not go be- 
yond what is reasonably necessary to effect their ob- 
jective.” And, as stated in Annotation, 1 L. Ed. 2d, § 
2(a), p. 2211: “It is established beyond doubt that no 
constitutional defect is inherent in federal or state regu- 
lation of obscene literature—that is, that such regula- 
tions are not ipso facto unconstitutional.” See, also, Near 
v. Minnesota ex rel. Olson, 283 U.S. 697, 75 L. Ed. 1357, 
51S. Ct. 625; Winters v. New York, 333 U. S. 507, 92 
L. Ed. 840, 68 S. Ct. 665; Roth v. United States, 354 U.S. 
476, 1 L. Ed. 2d 1498, 77 S. Ct. 1304. As stated in Near 
v. Minnesota ex rel. Olson, supra: “Liberty of speech, 
and of the press, is also not an absolute right, and the 
State may punish its abuse. * * * the primary require- 
ments of decency may be enforced against obscene pub- 
lications.” And, as held in Roth v. United States, supra: 
“But implicit in the history of the First Amendment 
is the rejection of obscenity as utterly without redeem- 
ing social importance. * * * We hold that obscenity is 
not within the area of constitutionally protected speech 
or press.” See, also, First Amendment, Constitution 
of the United States; Article I, section 5, Constitution 
of Nebraska. 
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However, both state and federal Constitutions pro- 
vide that no person shall be deprived of his life, liberty, 
or property without due process of law. See, Fifth 
Amendment, Constitution of the United States; Four- 
teenth Amendment, section 1, Constitution of the United 
States; Article I, section 3, Constitution of Nebraska. 

In this regard it was said in Connally v. General Con- 
struction Co., 269 U. S. 385, 70 L. Ed. 322, 46 S. Ct. 126: 
“That the terms of a penal statute creating a new of- 
fense must be sufficiently explicit to inform those who 
are subject to it what conduct on their part will render 
them liable to its penalties, is a well-recognized re- 
quirement, consonant alike with ordinary notions of fair 
play and the settled rules of law. And a statute which 
either forbids or requires the doing of an act in terms 
so vague that men of common intelligence must neces- 
sarily guess at its meaning and differ as to its appli- 
cation, violates the first essential of due process of law.” 

And in Winters v. New York, supra, the court held 
that: “It is settled that a statute so vague and indefi- 
nite, in form and as interpreted, as to permit within the 
scope of its language the punishment of incidents fairly 
within the protection of the guarantee of free speech is 
void, on its face, as contrary to the Fourteenth 
Amendment.” 

Likewise, as stated in State v. Becker, 364 Mo. 1079, 
272 S. W. 2d 283: “It may be conceded that a crime 
must be defined with sufficient definiteness and there 
be ascertainable standards of guilt to inform those sub- 
ject thereto as to what conduct will render them lia- 
ble to punishment thereunder.” 

The above principles are applicable to ordinances 
exercising police power and the question arises, is the 
language of the ordinance so vague and indefinite in 
this respect that it violates these principles? The lan- 
guage of the ordinance above referred to is as follows: 
“* * * any obscene, lewd, or indecent book, picture, or 
other publication or thing.” 
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It was said in Connally v. General Construction Co., 
supra: “* * * the decisions of the court upholding stat- 
utes as sufficiently certain, rested upon the conclusion 
that they employed words or phrases having a tech- 
nical or other special meaning, well enough known to 
enable those within their reach to correctly apply them, 
** *” See, also, Winters v. New York, supra; Roth v. 
United States, supra; People v. Friedrich, 385 Ill. 175, 
52 N. E. 2d 120; State v. Becker, supra. As stated in 
State v. Becker, supra: “The words of the statute 
‘obscene, lewd, licentious, indecent, lascivious, immoral, 
scandalous’ are used therein as descriptive of the char- 
acter of the publication prohibited to be possessed with 
intent to sell or circulate, are all synonymous and of 
similar meaning. Those descriptive words are neither 
vague nor indefinite. They are words of common usage 
and understanding, and as used in this statute, and in 
law, they have a meaning understood by all. Those 
words set out within this statute a clear and ascertain- 
able standard of guilt which is readily to be compre- 
hended.” We find the language of the ordinance above 
quoted meets the constitutional requirements of due 
process of law. 

There is a like question raised as to the following 
language of the ordinance, to wit: “* * * to sell or 
offer for sale, or dispose of in any manner, * * *.” The 
ordinance must necessarily be tested by its operation 
and effect. Near v. Minnesota ex rel. Olson, supra. In 
doing so the following principles are applicable: 

“Where the statute uses words of no determinative 
meaning, or the language is so general and indefinite 
as to embrace not only acts commonly recognized as 
reprehensible, but also others which it is unreasonable 
to presume were intended to be made criminal, it will 
be declared void for uncertainty.” State v. Diamond, 
27 N. M. 477, 202 P. 988, 20 A. L. R. 1527, and also 
quoted in Winters v. New York, supra. See, also, 
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State ex rel. English v. Ruback, 135 Neb. 335, 281 N. W. 
607. 

“Where a statute is so vague as to make criminal 
an innocent act, a conviction under it cannot be sus- 
tained.” Winters v. New York, supra. 

In State ex rel. English v. Ruback, supra, we quoted 
from Fairmont Creamery Co. v. Minnesota, 274 U. S. 1, 
71 L. Ed. 893, 47 S. Ct. 506, 52 A. L. R. 163, with ap- 
proval the following: “It is not permissible to enact a 
law which, in effect, spreads an all-inclusive net for the 
feet of everybody upon the chance that, while the inno- 
cent will surely be entangled in its meshes, some wrong- 
doers also may be caught.” And therein we went on 
to quote from 16 C. J., Criminal Law, § 28, p. 68, the 
following: ‘“* * * where the legislature declares an 
offense in words of no determinate signification, or its 
language is so general and indefinite that it may em- 
brace not only acts commonly recognized as reprehen- 
sible but also others which it is unreasonable to pre- 
sume were intended to be made criminal, the statute 
will be declared void for uncertainty.” 

The ordinance provides, insofar as here material to 
the foregoing principles, that: “It shall be unlawful 
for any person * * * to * * * dispose of in any manner, 
any obscene, lewd, or indecent book, picture, or other 
publication or thing.” Let us presume that someone 
sent a publication of the above character to a citizen of 
Lincoln. Under the above ordinance it would be a 
violation thereof for such citizen to either burn it, throw 
it in the trash container, or dispose of it in any manner, 
even by giving it to the police. Certainly such is far 
in excess of any reasonable exercise by the city of its 
police power and void for uncertainty. Under it a citi- 
zen wholly innocent of any wrongdoing could be charged 
and convicted. Such would violate due process of law 
as guaranteed to the citizen by both state and federal 
Constitutions. 

It follows from what has been said that the portion 
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of the ordinance last referred to and discussed is in- 
valid and of no effect and consequently the charge made 
against the defendant, based thereon, is without force 
and effect. State ex rel. English v. Ruback, supra. In 
view thereof the district court was correct in dismiss- 
ing the complaint and we affirm its judgment doing so. 
AFFIRMED. 

CHAPPELL, J., dissenting. 

I respectfully dissent. As far as important here, 
the city ordinance involved provides: “It shall be un- 
lawful for any person * * * to sell or offer for sale, or 
dispose of in any manner, any obscene, lewd, or inde- 
cent book, picture, or other publication or thing.” 
(Italics supplied.) 

As I view it, the words “dispose of in any manner” 
should be read in context with the words “‘to sell or 
offer for sale.” In doing so, the principle contained in 
the legal doctrines of “ejusdem generis” and “noscitur 
a sociis” gives the language a meaning which includes 
all related dispositions to another of “any obscene, lewd, 
or indecent” property which may be made consistent 
with the intent and purpose of the ordinance to prohibit 
the selling or offering for sale. 

To “dispose of” in a popular sense as used in refer- 
ence to property means to part with a right to or pos- 
session or ownership of it to another. If that does not 
take place, it could hardly be said that the property 
was disposed of when as here “dispose of in any man- 
ner” which, as general language, follows and is asso- 
ciated with “sell or offer for sale,” words of like kind 
or character. When used in that context, “dispose of 
in any manner” was intended to include all those cases 
where persons by some artifice, indirection, or design, 
have attempted to cover up or circumvent a sale or 
offer for sale of “obscene, lewd, or indecent book, pic- 
ture, or other publication or thing” and thus evade the 
penalty of the law. 

Viewed in such light, I am unable to comprehend 
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that a citizen wholly innocent of any wrongdoing could 
be charged and convicted under the ordinance, 

Authorities supporting the foregoing conclusions are 
too numerous to repeat here. They are cited in Words 
and Phrases (Perm. Ed.), Vol. 12 A, pp. 497, 500, 501, 
505, and 507; and Words and Phrases (Perm. Ed.), Vol. 
38, pp. 567, 568, and 569. See, also, 82 C. J. S., Statutes, 
§ 331, p. 654, and § 332, p. 656, with authorities cited. 
In such last-cited section at page 660, dealing with the 
doctrine of “ejusdem generis” it is said: “It has been 
held especially applicable to penal or criminal statutes, 
and statutes which partake of the nature of criminal 
process. 

“This rule or maxim is an illustration or specific ap- 
plication of the broader maxim noscitur a sociis, which 
is discussed supra § 331. * * * 

“The rule finds application and has frequently been 
applied where such terms as ‘other,’ ‘any other,’ ‘others,’ 
‘or otherwise,’ or ‘other thing’ follow an enumeration 
of particular classes, and where this occurs such words 
are to be read as ‘other such like,’ and are construed 
to include only others of like kind or character.” 

As I view it, the district court erroneously dismissed 
the complaint and the judgment doing so should have 
been reversed. 

I am authorized to say that Simmons, C. J., concurs 
in this dissent. 


In RE APPLICATION OF RALPH NEUDECK FOR A WRIT OF 
HasBeEas Corpus. 

RALPH NEUDECK, APPELLEE, Vv. WALTER G. BueETtTow, 
SHERIFF OF Mapison County, NEBRASKA, APPELLANT. 
90 N. W. 2d 254 
Filed May 16, 1958. No. 34381. 


1. New Trial. The time for filing a motion for new trial begins 
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to run from the time the decision is rendered. With certain 

exceptions, such requirement is mandatory. 

A motion for a new trial which is not filed within the 
time specified by statute is a nullity and of no force and effect. 

3. Habeas Corpus. Habeas corpus, under statutes like our own, 
is a special proceeding, civil in character, providing a summary 
remedy open to persons illegally detained. 

The sufficiency of evidence adduced at a preliminary 

hearing to hold an accused to answer for a crime with which he 

is charged may be raised and tried in habeas corpus proceedings. 

In a habeas corpus proceeding instituted for the pur- 

pose of testing the sufficiency of evidence taken at a preliminary 

examination to require a person to be tried on a criminal charge, 
the court will not weigh the evidence but will only inquire as to 
the existence of evidence to sustain the charge. 

Where the testimony shows that an offense has been 
committed and there is testimony tending to show that the 
accused committed the offense, the court, on a writ of habeas 
corpus, will not discharge him. 

7. Criminal Law. Evidence that would justify a committing mag- 
istrate in finding that probable cause existed for the detention 
of a defendant need not necessarily be sufficient to sustain a 
verdict of guilty when he is placed on trial. 

8. Statutes. It is not within the province of this court to deal with 
the policy of the law, nor to attempt to extend it, even though 
an extension should be considered desirable; but its duty is to 
go so far only as to interpret the law as it stands, and determine 
what the Legislature, at the time of the enactment, intended 
by it. 

9. Licenses. In the absence of a statute specifically so providing 
the performance of a single act, or even a number of isolated 
acts, pertaining to a particular business or occupation does not 
constitute engaging in, or carrying on, such business or occu- 
pation within the meaning of a law imposing a license or tax 
thereon unless an intent to engage in the business is clearly 
apparent, although where a statute so intends a single trans- 
action may constitute the carrying on of the business or occupa- 
tion licensed or taxed. 


AppeEsL from the district court for Madison County: 
Fay H. PoLtock, JupcE. Reversed and remanded with 
directions. 


Clarence S. Beck, Attorney General, Leslie Boslazgh, 
and Eugene C. McFadden, for appellant. 
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Daniel D. Jewell, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


WENKE, J. 

This is an appeal from the district court for Madison 
County. It involves a habeas corpus action brought by 
Ralph Neudeck as relator against Walter G. Buettow, 
sheriff of Madison County, as respondent. Its purpose is 
to obtain the discharge of relator from the custody of 
the respondent on the ground that he is being unlaw- 
fully deprived of his liberty. The trial court ordered 
his discharge. Respondent appealed from that decision 
on November 27, 1957. We shall herein refer to the 
parties as the relator and respondent. 

The respondent also endeavored to appeal from the 
order overruling his motion for a new trial. See § 25- 
1912, R. R. S. 1943. This, however, contemplates that 
an application for a new trial has been made in accord- 
ance with the provisions of section 25-1143, R. R. S. 
1943. The transcript shows a hearing was had on re- 
lator’s application on October 4, 1957. At the conclu- 
sion of this hearing the trial court “took said cause under 
advisement until the 30th day of October, 1957.” There- 
after, on October 30, 1957, the court rendered its deci- 
sion discharging the relator. However, in the mean- 
time, on October 28, 1957, the respondent filed a motion 
for new trial which the trial court purported to over- 
rule on November 15, 1957. 

The time for filing a motion for new trial begins to 
run from the time the decision is rendered. With cer- 
tain exceptions not here controlling such requirement 
is mandatory. See, Molezyk v. Molezyk, 154 Neb. 163, 
47 N. W. 2d 405; Frenchman-Cambridge Irr. Dist. v. 
Ferguson, 154 Neb. 20, 46 N. W. 2d 692; Klause v. Ne- 
braska State Board of Agriculture, 150 Neb. 466, 35 
N. W. 2d 104; § 25-1143, R. R. S. 1948. As stated in 
Frenchman-Cambridge Irr. Dist. v. Ferguson, supra: 
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“A motion for a new trial which is not filed within the 
time specified by statute is a nullity and of no force 
and effect.” That is the situation here. 

“Habeas corpus, under statutes like our own, is a 
special proceeding, civil in character providing a sum- 
mary remedy open to persons illegally detained.” Tail 
v. Olson, 144 Neb. 820, 14 N. W. 2d 840. See, also, 
Selicow v. Dunn, 100 Neb. 615, 160 N. W. 991. Section 
29-2823, R. R. S. 1943, provides the appeal in habeas 
corpus proceedings shall be the same as in civil cases. 
See, Selicow v. Dunn, supra; Tail v. Olson, supra. 

However, the appeal being within 1 month from the 
decision rendered October 30, 1957, it is here for our con- 
sideration. See § 25-1912, R. R. S. 1943. Since re- 
spondent failed to file a valid motion for new trial 
errors of law occurring at the trial may not be con- 
sidered by this court. See, Oertle v. Oertle, 146 Neb. 
746, 21 N. W. 2d 447; Gillard v. Clark, 105 Neb. 84, 179 
N. W. 396. As stated in Gillard v. Clark, supra: “We 
are therefore not at liberty to review any of the ques- 
tions which were required to be presented to the dis- 
trict court by motion for a new trial. Tait v. Reid, 91 
Neb. 235.” As stated in Krepcik v. Interstate Transit 
Lines, 151 Neb. 663, 38 N. W. 2d 533: “The right of 
the Legislature to authorize an appeal within a time 
limited from the rendition of the judgment and a trial 
in this court de novo upon the entire record made, in- 
cluding the evidence taken in the district court, with- 
out the filing of a motion for a new trial, has been sus- 
tained and the procedure enforced.” See, also, Birds- 
ley v. Kelley, 159 Neb. 74, 65 N. W. 2d 328. 

In view of the foregoing the following from Birdsley 
v. Kelley, supra, is here applicable: “In the light of 
these rules the district court examined the evidence 
adduced at the preliminary hearing and came to the 
conclusion and adjudicated that this evidence was in- 
sufficient upon which to hold appellee to the district 
court for trial. It is from this conclusion and adjudica- 
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tion that the appeal herein is taken. This requires an 
examination and review of the evidence.” 

Relator was charged in two counts with violation of 
the Nebraska “Blue-Sky Law.” The county court of 
Madison County, wherein the charges were filed, bound 
the relator over to the district court for Madison County 
to stand trial on each of the two charges made against 
him. Section 29-506, R. R. S. 1943, provides, insofar 
as here material, that: “If upon the whole examina- 
tion * * * it shall appear that an offense has been com- 
mitted and there is probable cause to believe that the 
person charged has committed the offense, the accused 
shall be committed to the jail of the county in which 
the same is to be tried, there to remain until he is dis- 
charged by due course of law * * *.” The purpose of 
this action is to test the sufficiency of the evidence ad- 
duced at the preliminary hearing conducted in the 
county court of Madison County pursuant to which 
relator was held for trial in the district court. 

“The sufficiency of evidence adduced at a preliminary 
hearing to hold an accused to answer for a crime with 
which he is charged may be raised and tried in habeas 
corpus proceedings.” State ex rel. Pribyl v. Frank, 165 
Neb. 239, 85 N. W. 2d 328. See, also, Hoffman v. State, 
164 Neb. 679, 83 N. W. 2d 357; Cotner v. Solomon, 163 
Neb. 619, 80 N. W. 2d 587; Birdsley v. Kelley, supra. 

“In a habeas corpus proceeding instituted for the pur- 
pose of testing the sufficiency of evidence taken at a 
preliminary examination to require a person to be tried 
on a criminal charge, the court will not weigh the evi- 
dence but will only inquire as to the existence of evi- 
dence to sustain the charge.” Cotner v. Solomon, supra. 
See, also, Birdsley v. Kelley, supra. 

“Where the testimony shows that an offense has been 
committed and there is testimony tending to show that 
the accused committed the offense, the court, on a writ 
of habeas corpus, will not discharge him.” State ex 


654 NEBRASKA REPORTS [Vor. 166 
Neudeck v. Buettow 


rel. Flippin v. Sievers, 102 Neb. 611, 168 N. W. 99. See, 
also, Cotner v. Solomon, supra. 

“Evidence that would justify a committing magistrate 
in finding that probable cause existed for the detention 
of a defendant need not necessarily be sufficient to sus- 
tain a verdict of guilty when he is placed on trial; * * *.” 
Rhea v. State, 61 Neb. 15, 84 N. W. 414. The court 
therein went on to say: “It is further urged, however, 
that the evidence discloses that for his compensation 
Rhea was to receive a certain per cent of the money 
so collected by him; that he was, therefore, a part owner 
of the property and could not be guilty of embezzle- 
ment of that which belonged to him. Whether the 
point would be a good defense upon the trial we will 
not stop to inquire. Sufficient to say that there was 
evidence enough to make out a case of probable cause.” 

Count I charged that relator did: ‘“Willfully and 
feloniously offer for sale and sell to Walter Ries a cer- 
tain security to-wit: A preorganization subscription in 
a corporation to be known as Brucenite Corporation, 
when the said security was not authorized for sale or 
exchange by the Department of Banking of the State of 
Nebraska.” 

The evidence adduced at the preliminary hearing 
shows that on March 12, 1956, in Norfolk, Madison 
County, Nebraska, relator, and others, sold to Walter 
Ries, a rancher and farmer of Atkinson, Nebraska, 20,000 
shares of capital stock in the Brucenite Corporation for 
the sum of $1,000, which corporation was to be incor- 
porated in the near future, without having first obtained 
authority from the Department of Banking of the State 
of Nebraska to sell such securities. See §§ 81-315 and 
81-318, R. R. S. 1943. 

Section 81-314, R. R. S. 1943, provides: “No person 
or persons shall issue, sell, exchange, offer to sell or 
exchange, or solicit or promote the offer, sale or ex- 
change, within the State of Nebraska, of any security 
or securities or interest therein, unless and until said 
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security, securities or interest therein, are specifically 
exempt pursuant to the provisions of section 81-312 
from the provisions of sections 81-302 to 81-346, or un- 
less the security, securities or interest therein, at the 
time of the issue, sale, exchange or offer, solicitation or 
promotion of the issuance, sale or exchange, then are 
authorized for sale or exchange by the Department of 
Banking, and unless the person or persons selling, ex- 
changing or offering to sell or exchange, or soliciting or 
promoting the sale or exchange of such security, se- 
curities or interest therein, by the terms or provisions 
of said sections are then lawfully privileged to do so.” 

And section 81-333, R. R. S. 1943, provides, insofar as 
here material, that: “Any person who, either or both 
as issuer, principal, salesman, agent, broker, under- 
writer, officer, director or individual, shall issue, sell, 
assign, transfer or exchange any security or securities, 
or offer to or negotiate for the issuance, sale, assign- 
ment, transfer or exchange of any security or securities, 
or interest therein, or by any means or through any 
medium, offer or attempt to take subscriptions for or 
promote the offering, issuance, sale, assignment, ex- 
change or transfer of any securities, not specifically 
exempt from the provisions of said sections, within this 
state, without authority from the department as pro- 
vided for in section 81-318, or who shall cause or par- 
ticipate therein, shall be guilty of a felony, and upon 
conviction thereof shall be punished by imprisonment 
in the penitentiary for not more than ten years.” 

With regard to the Blue-Sky Law we said in Nebraska 
State Railway Commission v. Alfalfa Butter Co., 104 
Neb. 797, 178 N. W. 766: ‘The evident purpose of this 
enactment was to stop the sale of stock in companies 
organized for fraudulent stock exploitation. The frauds 
thus perpetrated seem to have been considered by the 
legislature to especially arise in the organization and 
sale of stock in new companies and promotion schemes, 
having no proper plan or bona fide intent of applying 
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the proceeds from the sale of such stock to the carry- 
ing on of any actual business, but for the purpose only 
of exploiting the public.’ And then went on to say: 
“As to corporations to be thereafter created in this state, 
the legislature evidently considered it necessary to pro- 
hibit the sale of stock unless the organization and plan 
of the enterprise to be carried on and the sale of stock 
should be under the supervision of and be approved by 
some agency of the state.” 

The intention of the Legislature, which must neces- 
sarily be here controlling, provides in section 81-318, 
R. R. S. 1948, insofar as here material, that: “If it ap- 
pears to the Department of Banking that applicant has 
complied with all the requirements of law * * * and 
that the enterprise conducted or contemplated is not 
a mere scheme of a promoter or promoters to obtain 
money or property at the expense of the purchasers of 
the aforesaid securities * * * the department shall issue 
to the applicant such written order as the department 
in its discretion may deem necessary, essential and ex- 
pedient in the existing case, authorizing for the period 
of one year, or for such lesser period of time subsequent 
to the date of entry of such order, the issuance or sale 
of securities described and requested in the application, 
and in such amount as the department may determine; 
otherwise, an order denying the application shall be 
entered; * * *.” See, also, Nebraska State Railway Com- 
mission v. Alfalfa Butter Co., supra. As stated in Ne- 
braska State Railway Commission v. Alfalfa Butter Co., 
supra: “It is not within the province of this court to 
deal with the policy of the law, nor to attempt to ex- 
tend it, even though an extension should be considered 
desirable; but its duty is to go so far only as to inter- 
pret the law as it stands, and determine what the legis- 
lature, at the time of the enactment, intended by it.” 

But relator contends the factual situation presented 
by the evidence adduced at the preliminary hearing 
brings the situation within subsection (14) of section 
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81-312, R. R. S. 1943, and therefore specifically exempt 
from the provisions of section 81-333, R. R. S. 1943. In 
this respect section 81-312, R. R. S. 1943, provides: 
“Except as in sections 81-302 to 81-346 specifically pro- 
vided, the provisions of said sections shall not apply to: 
* * * (14) Capital stock of a corporation being organ- 
ized, wherein the stock is issued to and retained by the 
incorporators and not offered for sale to others; * * *.” 

Section 81-313, R. R. S. 1943, provides: “In any 
action, civil or criminal, where any person relies for 
his defense upon any of the exemptions provided for 
in section 81-312, the burden of proof to establish such 
exemption shall be upon such person.” See Robbins 
v. State, 144 Neb. 43, 12 N. W. 2d 152. This burden of 
proof did not require relator to affirmatively claim the 
exemption. It was available to him under the plea of 
not guilty and in regard thereto he was entitled to the 
benefit of all the evidence adduced. 

The evidence adduced at the preliminary hearing 
shows that relator was acquainted with Walter Ries; 
that relator talked to Ries by telephone on March 11, 
1956, and wanted him to take some stock in a corporation 
they were organizing to operate a sand mine down in 
Oklahoma; that Ries came to Norfolk the following 
morning and there met with relator and others in a 
hotel room; that the sand mine and how the sand could 
be used was explained to Ries; that he was then in- 
formed a corporation, to bear the name of Brucenite 
Corporation, was being formed and that he could get in 
on the ground floor and get some of its capital stock as an 
investment; that he was to become one of its incorpora- 
tors, although it is evident Ries did not know exactly 
what that meant; that Ries was informed that the 
capital stock was not to be offered for sale to anyone 
except incorporators; that Ries bought 20,000 shares of 
the capital stock for $1,000, which he intended to keep, 
and thus become one of the persons interested in form- 
ing the corporation; and that Ries was never asked to 
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nor did he sign any articles of incorporation. In fact, 
there is no evidence showing the corporate organization 
was ever completed, ever started, and no stock therein 
was ever issued to Ries or anyone else. 

There are two additional statutory provisions that 
relate to the situation here presented. Section 81-304, 
R. R. S. 1943, insofar as here material, provides: “The 
words and phrases used in sections 81-302 to 81-346 
shall, unless the context otherwise indicates, have the 
following meaning: (1) The term ‘security’ or ‘secur- 
ities’ shall include each and all of the following: * * * 
(c) * * * a preorganization certificate or subscription 
* * *” And, as stated in section 21-107, R. R. S. 1943: 
“The articles of incorporation shall be signed by each of 
the incorporators * * *.” We think these two provisions 
are here controlling and clearly indicate what the Leg- 
islature meant by the use of the word “incorporators” 
as found in subsection (14) of section 81-312, R. R. S. 
1943. Since Ries is not shown to be an “incorporator” 
within the meaning of this statutory subsection we think 
the county court was correct in binding Neudeck over 
to the district court for trial on Count I. 

We have read the cases and other authorities cited 
by relator giving a broader classification as to whom 
should be included as incorporators in relation to the 
organization of corporations. However, in view of what 
the Legislature has said in regard thereto we are neces- 
sarily bound by the latter, that is, to be an incorpora- 
tor within the meaning of the statutes requires that such 
person must sign the articles of incorporation. If the 
classification fixed by the Legislature is too restrictive 
then relief therefrom must come from it but it cannot 
be had by judicial opinion. See 1 Fletcher, Cyclopedia 
Corporations (Perm. Ed.), c. 4, § 81, p. 278. 

Count II charges that relator: “Did then and there 
unlawfully willfully and feloniously offer for sale and 
sell to Walter Ries a certain security to-wit: A pre- 
organization subscription in a corporation to be known 
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as Brucenite Corporation, when he, the said Ralph 
Neudeck, was not lawfully privileged to sell such secur- 
ity under the statutes of the State of Nebraska.” 

The evidence adduced at the preliminary hearing 
shows that no permit was ever issued by the Department 
of Banking of the State of Nebraska to relator as a 
broker or salesman of securities. 

Insofar as here material the Blue-Sky Law provides 
as follows: 

“No broker shall, within the State of Nebraska, sell 
or exchange or offer for sale or exchange any securities, 
or by advertisement or otherwise profess to engage in 
the business of selling or exchanging or offering for sale 
or exchange securities, whether or not such securities 
may be exempted under section 81-312, until such 
broker shall have secured from the Department of 
Banking a permit to do business as broker.” § 81-305, 
R.R. S. 1943. 

“Such permit shall entitle each broker to sell, ex- 
change, offer for sale or negotiate, in the State of Ne- 
braska, such securities as are exempt under section 
81-312, or the sale of which has been authorized by a 
permit or order from the Department of Banking; 
see” § 81-306, R. R. S. 1943. 

“Any issuer or broker may appoint one or more sales- 
men to sell or solicit the sale or exchange of securities 
within this state, but no such salesman shall sell or 
solicit the sale or exchange of securities within this 
state unless and until he shall have secured from the 
Department of Banking a permit to do business as a 
salesman.” § 81-309, R. R. S. 1943. 

“Such permit shall entitle the salesmen to sell, offer 
for sale, exchange, offer for exchange, or negotiate in 
this state such securities as are exempt under section 
81-312, or securities the sale of which at the time of 
sale has been, and then is, authorized for sale by permit 
from the Department of Banking; * * *.” § 81-310, R. 
R. S. 1943. 
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“No person or persons shall issue, sell, exchange, 
offer to sell or exchange, or solicit or promote the offer, 
sale or exchange, within the State of Nebraska, of any 
security or securities or interest therein * * * unless the 
person or persons selling, exchanging or offering to 
sell or exchange, or soliciting or promoting the sale or 
exchange of such security, securities or interest there- 
in, by the terms or provisions of said sections are then 
lawfully privileged to do so.” § 81-314, R. R. S. 1943. 

Section 81-338, R. R. S. 1943, which has application 
to the foregoing provides: ‘Any person, firm or cor- 
poration, their agents, employees or servants who shall 
violate any of the provisions of sections 81-302 to 81- 
337 for which penalties are not otherwise specifically 
provided, shall be deemed guilty of a felony, and upon 
conviction thereof shall be fined in any sum not more 
than one thousand dollars or shall be imprisoned in 
the penitentiary not more than ten years, or both.” 

Section 81-304, R. R. S. 1943, by subsections (5) and 
(6) thereof, defines a broker and salesman as follows: 

“(5) The word ‘broker’ shall mean and include every 
person, corporate or real, other than an issuer or sales- 
man, who in this state engages either for all or part 
of his time directly or through an agent or agents, 
salesman or salesmen, in the business of selling any 
securities issued by another person, or purchasing or 
otherwise acquiring such securities from another for 
the purpose of reselling them, exchanging them, or of 
offering them for sale or exchange to the public, or 
offering, buying, selling or exchanging, or otherwise 
dealing or trading in securities as principal or as agent 
for commission, earnings or at a profit, or who deals 
in futures or differences in market quotations or prices 
or values of any securities, or accepts margins on pur- 
chases or sales or pretended purchases or sales of such 
securities. 

“(6) The word ‘salesman’ or ‘salesmen’ shall mean 
and include every person, other than the issuer or 
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broker, employed, appointed or authorized by any issuer 
or broker to sell or solicit the sale of securities, or 
the exchange of securities in any manner within this 
state, whether the contract of sale or exchange of 
such securities shall be consummated in this state or 
elsewhere.” 

Reading the foregoing provisions together, as we must 
since they all relate to the same subject matter, and 
relating them to the other sections of the Blue-Sky 
Law, it becomes evident that it was the intention and 
purpose of the Legislature to thereby, through the De- 
partment of Banking, regulate the business of dealing 
in securities, including both those requiring the au- 
thorization of the Department of Banking and those 
exempt from that requirement under the provisions of 
section 81-312, R. R. S. 1943, by licensing those en- 
gaging therein as brokers and salesmen regardless of 
whether or not they are operating on a full or part 
time basis. See, § 81-337, R. R. S. 1943; Guynn v. 
Shulters, 223 Miss. 232, 78 So. 2d 114, 50 A. L. R. 2d 
1088. As stated in 538 C. J. S., Licenses, § 27, p. 556: 
“In the absence of a statute specifically so providing, the 
performance of a single act, or even a number of iso- 
lated acts, pertaining to a particular business or occu- 
pation does not constitute engaging in, or carrying on, 
such business or occupation within the meaning of a 
law imposing a license or tax thereon unless an in- 
tent to engage in the business is clearly apparent, al- 
though where a statute so intends a single transaction 
may constitute the carrying on of the business or occu- 
pation licensed or taxed.” 

The evidence adduced at the preliminary hearing 
fails to establish relator was engaged in or intended to 
engage in the business of offering for sale or selling 
securities to the public on either a full or part time 
basis within the meaning of the Blue-Sky Law appli- 
cable thereto since it only establishes that he partici- 
pated in the one sale to Walter Ries which has hereto- 
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fore been referred to. In view thereof we find he 
should not have been bound over to the district court 
for trial on Count II and that the court was correct 
in discharging him therefrom. 

It should, of course, be understood, as stated in Van 
Buren v. State, 65 Neb. 223, 91 N. W. 201, that: “A 
preliminary hearing, however, is in no sense a trial in 
which defendant’s rights, in respect to their guilt or 
innocence, are adjudged, determined or prejudiced, 
whether a hearing results in the discharge of an ac- 
cused person, or in holding him to appear at the dis- 
trict court to answer the accusation made against him.” 
See, also, State ex rel. Flippin v. Sievers, supra; In re 
Application of Garst, 10 Neb. 78, 4 N. W. 511; Michael- 
son v. Beemer, 72 Neb. 761, 101 N. W. 1007. The same 
is true of a habeas corpus proceeding based thereon. 

We therefore reverse the judgment of the trial court 
and direct it to return relator to the custody of re- 
spondent to stand trial in the district court for Madison 
County on Count I. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Cuicaco & NortH WESTERN RAILWAY CoMPANY, A 
CORPORATION, APPELLANT, Vv. City OF SEWARD, 


NEBRASKA, A MUNICIPAL CORPORATION, APPELLEE. 
90 N. W. 2d 282 


Filed May 23, 1958. No. 34297. 
SUPPLEMENTAL OPINION 


AppEaL from the district court for Seward County: 
H. Emerson Koxser, Jupce. On motion for rehearing. 
See ante p. 123, 88 N. W. 2d 175, for original opinion. 
Motion for rehearing overruled. 


Neely, Otis & Neely, for appellant. 
Paul H. Bek and Ivan A. Blevens, for appellee. 


Vou. 166] JANUARY TERM, 1958 663 
Chicago & N. W. Ry. Co. v. City of Seward 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLaucu, JJ. 


WENKE, J. 

It is apparent, from reading appellant’s motion for 
rehearing, that it fails to understand why we refused 
to allow its request for refund, made under and pur- 
suant to section 77-1735, R. R. S. 19438, after holding, 
as we did, that the city of Seward should have assessed 
all, not half, of the cost of improving and paving the 
four ‘‘T” intersections in Improvement District No. 60 
upon all of the taxable property of the city. In view of 
that fact we think a further statement of our reasons 
for ‘doing so is desirable. 

There are two basic principles which should be kept 
in mind in relation thereto: 

First, special assessments on property in improve- 
ment districts of cities of the second class, which would 
include Improvement District No. 60, are made and 
levied on the basis of special benefits accruing thereto 
as a result of the improvement and not on the basis of 
the cost of the improvement made immediately in front 
of such property. See, §§ 17-509, 17-510, 17-511, 17-524, 
R. R. S. 1943, and authorities cited in the opinion. 

Second, all property in such an improvement district 
which either abuts on or is adjacent to the improve- 
ment made is liable for benefits accruing thereto by 
reason of the improvement made unless it is properly 
exempted therefrom by the Legislature. See, §§ 17- 
509, 17-510, 17-511, 17-519, R. R. S. 1943. As stated in 
section 17-511, R. R. S. 1943: “* * * the governing 
body * * * shall levy assessments on the lots and parcels 
of land abutting on or adjacent to such street, streets, 
alley or alleys especially benefited thereby in such dis- 
trict in proportion to such benefits, to pay the cost of 
such improvement.” Here all of the property of ap- 
pellant, including that on top or to the west of the four 
“T intersections, was within Improvement District 
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No. 60 and either abutted on or was adjacent to Tenth 
Street, which was the street improved, and none of it 
was exempted by the Legislature from being taxed for 
special benefits accruing thereto by reason of the im- 
provement made. 

After that part of Tenth Street, which was within 
Improvement District No. 60, had been improved ap- 
pellee determined that the property of appellant within 
the district, all of which either abutted on or was ad- 
jacent to that part of Tenth Street which had been im- 
proved, was specially benefited thereby to the extent of 
$8,692.35. It thereupon proceeded to levy special assess- 
ments against appellant’s property in that amount. It 
did this by levying special assessments thereon at the 
rate of $7.645 per lineal front foot on each of appellant’s 
1,137 feet abutting on Tenth Street, which included the 
80 feet fronting on top of each of the four “T” intersec- 
tions. It is the special assessments levied on each of 
these four 80-foot tracts, or a total of $2,446.40, which 
appellant herein seeks to have refunded. Since these 
tracts abut on and are adjacent to that part of Tenth 
Street which was improved there is no basis for a re- 
fund thereof as appellee had authority to determine 
the extent of the benefits that accrued thereto by rea- 
son of the improvements made and to levy a special 
assessment therefor. 

What did happen is that appellee improperly included 
in the total costs of the improvements made, which 
could properly be charged in the form of special bene- 
fits to all the real estate in the district chargeable there- 
with, the cost of the west half of each of these four “T” 
intersections. The requirement of the statute that the 
cost of paving intersections be paid by the city is an 
exclusion of the cost of improving the intersection as 
a charge against the property in the paving district, and 
not an exclusion of any abutting property from the 
assessment of benefits. Consequently the owners of all 
of the property in the district which was taxed for spe- 


VoL. 166] JANUARY TERM, 1958 665 
Basin Truck Co. v. R. B. “Dick” Wilson, Inc. 


cial benefits accruing thereto had cause for complaint, 
for the benefits accruing thereto must be proportionately 
fixed to pay the cost of such improvement properly 
chargeable thereto. But that was not the basis upon 
which the claim was made and not one which the plead- 
ings and evidence will support. 

With this additional explanation we overrule appel- 
lant’s motion for rehearing. 

MOoTION FOR REHEARING OVERRULED. 


In RE APPLICATION OF BASIN TRUCK COMPANY, A 
CORPORATION. 
Bastin TRUCK COMPANY, APPELLEE, v. R. B. “Dick” 


Wixson, Inc. or NEBRASKA, ET AL., APPELLANTS. 
90 N. W. 2d 268 


Filed May 23, 1958. No, 34846. 


1. Public Service Commissions: Appeal and Error. On an appeal 
to the Supreme Court from an order of the Nebraska State 
Railway Commission granting a certificate of public conven- 
jience and necessity, the only questions to be determined are 
whether or not the commission acted within the scope of its 
authority, and whether or not the order complained of is rea- 
sonable and not arbitrarily made. 

2. Public Service Commissions: Motor Carriers. In determining 
the issue of public convenience and necessity, controlling ques- 
tions are whether or not the proposed operation will serve a 
useful purpose responsive to a present or future public need, 
whether or not this purpose can or will be served as well by 
existing common carriers, and whether or not it can be pro- 
vided by the applicant in the manner specified without en- 
dangering or impairing the operations of existing common 
carriers contrary to the public interest. 


3. It is not the purpose of commission control 
to establish an unbridled monopoly by the elimination of fair 
competition, nor is it intended to create unfair or destructive 
competition resulting in inadequate service to the public. 

4, The issue as to public convenience and neces- 


sity is ordinarily one of fact, and where there is evidence to sus-~ 
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tain the finding of the commission, even if there be evidence in 
conflict therewith, this court cannot say that such finding is 
unreasonable and arbitrary. 
APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


Viren, Emmert, Hilmes & Gunderson and Robert S. 
Stauffer, for appellants. 


Nelson & Harding, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

The Basin Truck Company filed its application with 
the Nebraska State Railway Commission on April 2, 
1957, to obtain a certificate of public convenience and 
necessity authorizing it to transport crude oil and sand- 
frac oil in bulk in tank trucks between points and 
places in Nebraska. Formal protests were filed by 
three common carriers of these products, two of whom, 
Earl Houk and R. B. “Dick” Wilson, Inc. of Nebraska, 
are the appellants on this appeal. The commission 
granted the application on June 4, 1957, and overruled 
appellants’ motions for a rehearing on September 23, 
1957. This appeal was taken from the orders thus 
entered. 

The Basin Truck Company, at the time its application 
was made, was operating in Colorado. It held a cer- 
tificate to operate intrastate in Colorado and a certifi- 
cate to operate interstate from the Interstate Commerce 
Commission. That it has the equipment, facilities, and 
necessary finances to render the proposed service of 
transporting crude oil and sand-frac oil in Nebraska is 
established by the record. The basic issue is whether 
or not the present and future public convenience and 
necessity require the service proposed by the Basin 
Truck Company and, as a corollary thereto, whether or 
not the order of the commission granting the application 
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was arbitrary and unreasonable under the evidence ad- 
duced at the hearing before the commission. 

The certificate granted to Basin Truck Company 
authorized it to transport crude oil and sand-frac oil be- 
tween points in Nebraska. The transportation of crude 
oil consists of hauling crude oil from producing wells 
to storage tanks at pipeline stations. The applicant pro- 
duced several large purchasers of crude oil, each of 
whom was charged with the responsibility of moving 
from 1,300 to 7,500 barrels of crude oil per day to pipe- 
line stations. Their evidence was to the effect that it 
was necessary to have two or more carriers available to 
move crude oil from wells to pipeline stations. It was 
pointed out that storage capacity at wells was limited 
and that a failure to promptly remove the crude oil 
purchased would cause a shut-down of pumping opera- 
tions and a resulting loss to sellers of oil at the wells. 
It was further pointed out that bad roads and weather 
conditions were contributing factors in determining 
the number of carriers and the quantity and quality of 
equipment required to provide the necessary service. 

The evidence further shows that the hauling of crude 
oil from the oil wells to pipeline stations was determined 
to be intrastate and not interstate commerce shortly 
before the instant application was filed. This had the 
effect of making the transportation of crude oil avail- 
able to intrastate rather than interstate carriers as there- 
tofore. The record shows also that the certificate of 
W. W. Beckley, a hauler of crude oil in the area, was 
recently revoked. This increased the volume of crude 
oil transportation available to other intrastate carriers. 
An additional fact properly to be considered by the 
commission is the expansion and development of oil 
fields in western Nebraska. 

The evidence shows that Basin Truck Company is 
equipped to handle sand-frac oil. This operation is de- 
scribed as the hauling of crude oil, refined oil, or other 
oil products used under high pressure as a hydraulic 
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fluid to fracture underground formations to stimulate 
the oil flow into the wells. The number of wells re- 
quiring fracturing operations is on the increase due to 
more wells being drilled and the falling off of produc- 
tion in the older ones. It is estimated that there were 
20 sand-fracing jobs per month in this area during the 
6-months period prior to the hearing before the com- 
mission. The representative of the company performing 
this work testified that prompt deliveries of sand-frac 
oil are required in the prosecution of this type of work. 
It requires special equipment for the hauling of oil for 
this purpose. Refined sand-frac oil is available only at 
Scottsbluff in Nebraska and the evidence is that trucks 
have not always been available at that point to trans- 
port this commodity as needed. At times sand-frac oil 
has been hauled from without the state by interstate 
carriers to afford the needed service. The evidence 
further shows that the number of intrastate carriers 
engaged in hauling sand-frac oil is very limited and 
that a definite need exists for intrastate haulers of this 
commodity. 

The evidence of the appellant, R. B. “Dick” Wilson, 
Ine. of Nebraska, whom we shall hereafter refer to as 
Wilson, is that it has operated in Colorado for several 
years under interstate and intrastate certificates. It 
obtained intrastate rights in Nebraska by purchase from 
one Ray Peake who is the manager of Wilson in Ne- 
braska. The evidence shows that equipment is avail- 
able to Wilson to transport crude oil and sand-frac oil 
in Nebraska by leasing equipment belonging to Wilson 
of Colorado and Peake in Nebraska. Wilson maintains 
terminals at Chester, Geneva, North Platte, and Sidney 
in Nebraska. Wilson has transported all commodities 
tendered to it in Nebraska. It has not transported any 
sand-frac oil since 1955. It was not transporting crude 
oil during the year 1957. No additional equipment was 
moved into the area where crude-oil hauling exists after 
it was determined to be intrastate in character. There is 
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no equipment at Sidney available which is suitable for 
handling crude oil. The testimony of Peake is that 
Wilson is ready, willing, and able to provide all neces- 
sary equipment to handle the business. It is apparent, 
however, that Wilson has no established business for 
hauling crude or sand-frac oil in western Nebraska. 

The evidence of the appellant Houk is that he has been 
engaged in the transportation of petroleum and petro- 
leum products in bulk in tank trucks at Scottsbluff since 
1934. He holds state and interstate certificates author- 
izing the carrying on of this business under the name of 
Western Nebraska Transport Service. Since the be- 
ginning of oil production in western Nebraska he has 
engaged in hauling crude oil as a common carrier. He 
testified that he has more equipment than is presently 
necessary to handle the current volume of business. 
He stated that he is equipped to transport sand-frac oil 
and that he had been hauling this commodity whenever 
it was tendered to him. Houk is shown to be financially 
able to purchase any additional equipment that may 
be needed which he does not already possess. 

The record shows that there are other common car- 
riers in western Nebraska who are engaged in hauling 
crude oil who are not protesting the instant application. 
No complaint is made as to the service rendered by any 
common carrier of crude or sand-frac oil when it under- 
took to transport these products. The question is: Was 
there a public need for the service applied for and was 
the commission acting unreasonably and _ arbitrarily 
when it determined from the evidence that a public 
need existed. 

The Nebraska State Railway Commission has orig- 
inal jurisdiction and sole power to grant common car- 
rier certificates of public convenience and necessity. On 
an appeal to the Supreme Court from an order of the 
commission granting such a certificate the only questions 
to be determined are whether or not the commission 
acted within the scope of its authority, and whether or 
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not the order complained of is reasonable and not ar- 
bitrarily made. Houk v. Peake, 162 Neb. 717, 77 N. W. 
2d 310. The jurisdiction of the commission is not ques- 
tioned. 

In determining the issue of public convenience and 
necessity, the controlling questions are whether or not 
the proposed operation will serve a useful purpose re- 
sponsive to a present or future public need, whether or 
not this purpose can or will be served as well by ex- 
isting common carriers, and whether or not it can be 
provided by the applicant in the manner specified with- 
out endangering or impairing the operations of existing 
common carriers contrary to the public interest. The 
primary purpose of commission control is to secure ade- 
quate sustained service for the public at a minimum 
cost and to protect and conserve investments already 
made for such purpose, and, in doing so, primary con- 
cern is that of the public rather than that of individuals. 
Houk v. Peake, supra. 

It is not the purpose of commission control to estab- 
lish an unbridled monopoly by the elimination of fair 
competition, nor is it intended to create unfair or de- 
structive competition resulting in inadequate service to 
the public. It is a regulated competition, productive of 
efficient service at a minimum cost, operated for rea- 
sonable profit in the interest of public users of the serv- 
ice, without endangering or impairing the operations of 
certified common carriers in the field, that meets the 
objectives of commission control. 

Included in the evidence before the commission is 
the testimony of representatives of eight large users of 
the common-carrier service here in question, to wit: 
British American Oil Producing Co., Toronto Pipeline 
Co., M & M Oil & Transportation, Inc., Pure Oil Co., 
Indiana Oil Purchasing Co., Ohio Oil Co., Dow, Incor- 
porated, and Western Crude Marketers, Inc. The gen- 
eral tenor of this evidence is that several common car- 
riers of crude oil and sand-frac oil are needed to meet 
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the requirements of the industry. They support the 
application of Basin Truck Company on the basis of 
public need. Each of these users of this common- 
carrier service moves from 1,300 to 7,500 barrels of 
crude oil each day, most of which is by tank trucks. 
The necessity for prompt, safe, and efficient service in 
the handling of these commodities is made apparent from 
their evidence. They constitute some, if not most, of the 
users of this common-carrier service. None of them 
complained of the manner of handling by any carrier 
in the field. They testified only that there are not 
enough carriers and equipment available to transport 
the crude and sand-frac oil with the dispatch and effi- 
ciency that their business requires. 

We think the evidence before the commission in the 
instant case raised questions of fact that were for the 
commission to decide. The commission found that a 
public need for the common-carrier service applied for 
did exist. There is competent evidence in the record 
to sustain such a finding. While it is true that there 
is evidence on the part of the appellants in conflict 
with that of the applicant, such conflict is for the com- 
mission to resolve, and not this court. Since there is 
competent evidence in the record to sustain the com- 
mission’s order, we cannot say that it is unreasonable 
and arbitrary. Dalton v. Kinney, 160 Neb. 516, 70 N. 
W. 2d 464; Johnson v. Peake, 163 Neb. 18, 77 N. W. 
2d 670; and Ferguson Trucking Co., Inc. v. Rogers Truck 
Line, 164 Neb. 85, 81 N. W. 2d 915, appear to control 
the factual situation existing in the present case. In the 
last case cited this court used language particularly ap- 
plicable to the present case. We there said: 

“That finding is within the jurisdiction of the com- 
mission’s power and duty. It made the finding. The 
record sustains it. It is not for us to set it aside. 

“Finally, protestants contend that the order of the 
commission must be set aside for failure to give con- 
sideration to the effect of the grant of the application 
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upon the service of existing carriers. Such considera- 
tion is inherent in the order of the commission. Ob- 
viously the grant of the certificate to the applicant and 
its entry into competitive service might well be deter- 
mined by the commission to be the cause of protestants 
improving a service which the commission could find 
from the evidence was not entirely satisfactory. 

“The declared policy of section 75-222, R. R. S. 1943, 
is, in part, to regulate transportation ‘in the public in- 
terest,’ and to promote ‘efficient service’ without ‘undue 
preferences or advantages, and unfair or destructive 
competitive practices.’ ” 

The order of the commission is affirmed. 

AFFIRMED. 


ERVIN CLARK, APPELLANT, v. Ray OLDHAM, APPELLEE. 
90 N. W. 2d 329 


Filed May 31, 1958. No. 34262. 


1. Trial. It is mandatory that the trial court, without request, 
correctly instruct the jury as to any issue in the case sup- 
ported by evidence and the failure to do so is generally 
prejudicial. 

2. Replevin. A verdict favorable to the defendant in a replevin 
case should conform to the requirements of section 25-10,103, 
R. R. S. 1948, because in the absence of the findings therein 
required there is no basis for the rendition of a judgment in 
the case. 


If property taken under a writ of replevin is delivered 
to the plaintiff and the verdict is in favor of defendant, the 
judgment must be in the alternative for the return of the prop- 
erty or for its value or for the value of the possession of 
defendant if it cannot be returned and for damages, if any, for 
illegal detention. 

The statutory provision for an alternative judgment 
in an action of replevin, if the verdict is for the defendant, is 
mandatory. 

5. Replevin: Appeal and Error. A judgment in replevin for the 
defendant which is not alternative as the statute requires is 
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error without prejudice if the record in the case establishes that 
a return of the property cannot be had. 

6. Replevin. If the property involved in a replevin case is delivered 
to the plaintiff, it will be presumed that it continues in his pos- 
session and is capable of being returned to the defendant until 
the contrary is established. 

. The burden of showing that property taken on a writ 

of replevin and delivered to the plaintiff cannot be returned is 

on the defendant. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Reversed and remanded 
for further proceedings. 


Burbridge & Burbridge and James W. McGan, for 
appellant. 


Frost, Meyers & Farnham, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.Lauau, JJ. 


BosLaucu, J. 

Appellant, the owner of the property involved in this 
litigation, made an arrangement with appellee. to care 
for, train, and feed four horses for appellant so that 
they would be suitable for competition in the 1955 Ak- 
Sar-Ben racing meet held in Omaha. Possession of two 
of the horses was delivered to appellee during the first 
part of January 1955, a third one at a later date, and 
the fourth March 11, 1955. 

The agreement of the parties concerning the care, 
feeding, and training of the horses was oral. The evi- 
dence concerning it consists of the testimony of appel- 
lant and the testimony of appellee which in this respect 
is sharply conflicting. Appellant said his agreement 
with appellee was that he, appellant, would furnish the 
horses, the feed for them, and all necessary “tack” or 
equipment; would deposit with the racing secretary the 
amount required to guarantee payment of the compen- 
sation of the jockeys who rode the horses; and would 
pay. one-half of the incidental expenses such as jockey 
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fees, shoeing the horses, and doctor and drug bills that 
might be required. He testified that appellee agreed 
to care for, feed, and train the horses; to attend to all 
matters incidental to having them engage in racing; 
and to pay one-half of the incidental expenses. Appel- 
lant testified the amount received as purses won by 
the horses was to be divided equally between him and 
appellee and he was to receive no other compensation. 
Appellant testified he performed the agreement and 
at the commencement of this litigation he owed ap- 
pellee no amount. 

The testimony of appellee was that he was employed 
by appellant to care for, feed, train, and race the horses 
for a certain amount for each horse for each day the 
horses were in the charge of appellee and that appellant 
was to furnish all feed and all incidental requirements. 
Appellee testified that he performed all of his obligations 
under his agreement with appellant; that he had pos- 
session of the horses until June 18, 1955, when they 
were taken from him by appellant; and that appellant 
owed appellee $1,989.50 for his care and training of the 
horses and the feed bought and furnished them. 

Appellant brought this replevin action June 18, 1955. 
The horses and equipment given by him into the cus- 
tody of appellee were taken on a writ of replevin and 
the property was by the officer delivered to appellant. 
Appellant in his petition alleged that he was the owner 
of the property, was entitled to the possession of it, and 
that appellee wrongfully detained the possession of the 
property from appellant. Appellee admitted the own- 
ership of the property by appellant, denied all other 
claims of appellant in reference to the property, and 
alleged that appellee was entitled to the possession 
of it because he had an agistor’s lien thereon in the 
amount of $1,989.50 because of the feed, care, and train- 
ing furnished the horses of appellant in the amount 
aforesaid. Appellee asked for an adjudication that he 
was entitled to the possession of the horses on June 18, 
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1955, by reason of his lien; that the possession of the 
horses be restored to him; or, in the alternative, that 
he be awarded recovery of the aforesaid amount from 
appellant. The reply was a denial of the new material 
contained in the answer. 

The verdict of the jury was for appellee for money 
only in the sum of $1,989.50. The motion of appellant 
for a new trial was denied and a judgment for money 
only was rendered on the verdict in the amount there- 
of in favor of appellee and against appellant. 

The issue in this case was whether or not appellee 
had, at the commencement of this case, a lien on the 
property involved and, therefore, had the right of the 
possession of it; and if he had, what was the value of 
his right of possession of the property. The evidence 
made a question for the jury. It would have sustained 
a verdict for either of the parties. 

Appellant assigns error and claims prejudice because 
the trial court gave instruction No. 13 to the jury which 
is as follows: “If you find for the plaintiff that he 
was entitled to the possession of the horses and equip- 
ment on June 18, 1955, your verdict will be for the 
plaintiff. If you find that the defendant was entitled to 
retain the possession of said horses and equipment until 
the plaintiff had fully paid him for training services, 
feeding and care of said horses, your verdict will be for 
the defendant for the amount, if any, you find is owing 
by the plaintiff to the defendant.” The second sentence 
of this instruction was, under the circumstances of 
this case, an incorrect statement of the law. Replevin 
is a possessory action. A judgment for money only in 
the amount of the lien asserted by appellee was not 
justified by the law. The verdict was obedient to the 
last sentence of the quoted instruction. It states: “We, 
the jury duly impaneled and sworn in the above en- 
titled cause, do find for the said defendant, and fix 
the amount of his recovery at $1989.50.” The trial court 
rendered a judgment in favor of appellee for money 
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only, and nothing more, for the amount of the verdict, 
with interest. The verdict was for the amount appellee 
claimed appellant owed him for his services or, in 
other words, it complied with the requirement of the 
instruction that “* * * your verdict will be for the de- 
fendant for the amount, if any, you find is owing by 
the plaintiff to the defendant.” It was not for the 
value of the possession of the property taken by appellant 
from appellee or for damages for withholding the prop- 
erty from appellee. There was no evidence of any 
damages for withholding the property and the instruc- 
tion did not permit a finding as to the value of any 
right of possession appellee had to the property. The 
verdict and the judgment are each contrary to the law 
of replevin as it is written in this state. The contents 
of a verdict favorable to the defendant in a replevin 
case are specified by section 25-10,103, R. R. S. 1943: 
“In all cases, when the property has been delivered to 
the plaintiff, where the jury shall find upon issue joined 
for the defendant, they shall also find whether the de- 
fendant had the right of property or the right of posses- 
sion only, at the commencement of the suit; and if they 
find either in his favor, they shall assess such damages 
as they think right and proper for the defendant; for 
which with costs of suit, the court shall render judg- 
ment for the defendant.” The characteristics of a 
judgment in a replevin case are declared in section 25- 
10,104, R. R. S. 1943: “The judgment in the cases men- 
tioned in sections 25-10,102, 25-10,103 and 27-1509 shall 
be for a return of the property or the value thereof in 
case a return cannot be had, or the value of the posses- 
sion of the same, and for damages for withholding 
said property and costs of suit.” 

The act requiring judgment to be rendered for a re- 
turn of the property or the value thereof in case a return 
cannot be had was passed in 1873. G.S. c. 57, § 1010, 
p. 713. It exists now as it was originally enacted. § 
25-10,104, R. R. S. 1943. The object of an action of re- 
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plevin is to recover specific personal property, and 
liability for the value of the property accrues only if a 
return of the property cannot be had. Lee v. Hastings 
& McGintie, 13 Neb. 508, 14 N. W. 476; Barstow v. 
Wolff, 148 Neb. 14, 26 N. W. 2d 390, 170 A. L. R. 118. 

The section of the act of 1873 referred to above was . 
considered in Hooker v. Hammill, 7 Neb. 231, and this 
court therein concluded: “In replevin, where a ver- 
dict is returned in favor of the defendant, the judg- 
ment must be for a return of the property, or the value 
thereof in case a return cannot be had, or the value 
of the possession of the same, and for damages for 
withholding the property and costs of suit.” 

Singer Mfg. Co. v. Dunham, 33 Neb. 686, 50 N. W. 
1122, approved the interpretation this court gave the 
provision requiring a judgment in replevin to be in the 
alternative when the finding is for the defendant: “In 
the case of Hooker v. Hammill, 7 Neb., 231, it was held 
that the provision of the statute requiring the judgment 
in cases like the one at bar, when in favor of the de- 
fendant to be in the alternative, is mandatory. This 
decision does not rest upon technical grounds only. But 
it is the right of plaintiff that the judgment should be 
in such form that he could discharge it by returning 
the property replevied.” 

The court has consistently maintained the doctrine of 
these cases concerning the necessity for an alternative 
judgment in replevin if the finding is favorable to 
the defendant and the circumstances of the case are 
essentially comparable to what they are in the present 
litigation. Securities Investment Corp. v. Krejci, 128 
Neb. 763, 260 N. W. 396, affirms this doctrine: ‘Where 
property has been taken under a writ of replevin and 
delivered to plaintiff and the verdict is in favor of de- 
fendant, the judgment must be in the alternative for 
the return of the property or for its value, or for the 
value of defendant’s possession, if it cannot be returned, 
and for damages for illegal detention. * * * The statu- 
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tory provision for an alternative judgment in an ac- 
tion of replevin, where the verdict is in favor of de- 
fendant, is mandatory.” See, also, Alliance Loan & 
Investment Co. v. Morgan, 154 Neb. 745, 49 N. W. 2d 
593; Landis Machine Co. v. Omaha Merchants Transfer 
Co., on rehearing, 142 Neb. 397, 9 N. W. 2d 198; Jackson 
v. Arndt-Snyder Motor Co., 122 Neb. 276, 240 N. W. 
279; Martin v. Foltz, 54 Neb. 162, 74 N. W. 418; Foss 
v. Marr, 40 Neb. 559, 59 N. W. 122; Goodwin v. Potter, 
40 Neb. 553, 58 N. W. 1128; Roberson v. Reiter, 38 Neb. 
198, 56 N. W. 877; Manker v. Sine, 35 Neb. 746, 53 N. 
W. 734. 

It is mandatory that the trial court, without request, 
correctly instruct the jury as to any issue in the case 
supported by evidence and a failure to do so is generally 
prejudicial. Benedict v. Eppley Hotel Co., 159 Neb. 
23, 65 N. W. 2d 224; Platte Valley Public Power & Irr. 
Dist. v. Armstrong, 159 Neb. 609, 68 N. W. 2d 200; Zor- 
insky v. American Legion, 163 Neb. 212, 79 N. W. 2d 
172. The trial court failed to perform this duty and 
its default requires that the judgment in this case be 
reversed. 

Appellee argues that appellant cannot effectually 
complain of error committed at the trial because the 
record does not establish that the property taken on 
the writ of replevin was capable of being returned to 
‘appellee. He says the burden was on appellant to prove 
that the property involved was available and capable 
of being returned to appellee. The suggested authority 
for this is Goodman v. Kennedy, 10 Neb. 270, 4 N. W. 
987, in which it is said: ‘The statute provides that 
judgments in replevin, when in favor of the defendant, 
shall be for a return of the property, or for the value, 
if a return cannot be had, and damages. * * * But, how- 
ever this may be, before the plaintiff can complain of 
such omission he must show that the property is capable 
of being returned.” The author of the quoted statement 
did not support it by citation of authority. It was 
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said in a later case, Lee v. Hastings & McGintie, supra: 
“A judgment in an action of replevin, under the act of 
1873, must be in the alternative—for a return of the 
property, or in case a return cannot be had the value 
thereof, unless it is shown by the record that a return 
could not have been had.” This decision made no men- 
tion of who is responsible for making the record show 
“that a return could not have been had.” However, 
this was a departure from the dogmatic statement of the 
former case that the plaintiff must show that the prop- 
erty was capable of being returned. 

Manker v. Sine, supra, recites: “The judgment is 
erroneous because it was rendered for money abso- 
lutely, and was not in the alternative, for a return of 
the property, or the value thereof in case a return could 
not be had, as required by section 19la of the Code. 
* * * Tt is argued by counsel for defendant that the 
statutory provision for alternative judgment is for the 
benefit of the defendant alone, and that he has the right 
to waive a return, and take judgment for the value. 
Even if this were the true interpretation of the statute, 
which we do not concede, the record does not disclose 
that the defendant waived in the court below a return of 
the property, while it appears that he did pray a return 
of the property in his answer. Having requested that, 
the plaintiff had a right to expect, in case the verdict 
was against him, that the judgment would be in the 
statutory form. It does not appear that the property 
replevied cannot be returned. We cannot say that the 
judgment in the case at bar was to plaintiff’s benefit. 
For aught that appears it might be to his injury to pay 
for the property instead of returning it. We think the 
plaintiff has the right to insist that the judgment shall 
be in the alternative.” Appellee by his answer asked 
that the possession of the property be returned to him 
and appellant had the right to expect that if there was 
a finding for appellee the judgment would be an alter- 
native one as the statute requires. 
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In Field v. Lumbard, 53 Neb. 397, 73 N. W. 703, this 
court said: “It was further held in Goodman v. Ken- 
nedy that before the plaintiff can be heard to complain 
that the judgment was absolute, he must make it appear 
that a return is practicable. This case was cited on this 
point in the recent case of Eickhoff v. Eikenbary, 52 
Neb. 332, but the point was not there considered neces- 
sary to a decision, and was guarded accordingly. In 
Manker v. Sine the burden of proof was otherwise 
stated, and it was made the duty of the defendant to 
show that a return could not be had.” 

Barstow v. Wolff, supra, speaking on this subject, 
states: “There is nothing in the record concerning the 
whereabouts of the calves. It must be presumed that 
they have remained in the possession of the plaintiffs 
since they were taken under the writ of replevin. Hutch- 
inson Gin Co. v. Latimer County Nat. Bank, 106 Okla. 
159, 233 P. 438.” 

It is concluded that the argument of appellee in this 
regard is without merit and that appellant was not re- 
quired to establish at the trial that the property, the 
subject of the action, was available and capable of 
being returned to appellee. If appellee desired to avoid 
an alternative judgment, he had the burden of showing 
that the property could not be returned to him. 

This court has determined in some instances that dis- 
regard of the statute concerning the rendition of an 
alternative judgment in replevin when the finding was 
for the defendant was error without prejudice. Jame- 
son v. Kent, 42 Neb. 412, 60 N. W. 879, was such a case 
and therein it is said: “It will be observed that the trial 
court found the defendant had the right of possession 
only at the commencement of the suit; but it failed to 
assess the value of such possession. The court, there- 
fore, could not, and did not, render judgment in any 
amount for the value of the right of possession. We 
fail to discover in what manner the plaintiff was preju- 
diced by the failure to render a judgment against him for 
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the value of the defendant’s right of possession of the 
property. The error was in his favor. Kent (the de- 
fendant) is in no position to complain, since he introduced 
no evidence as to the value of his right of possession of 
the barn.” 

In Scott v. Burrill, 44 Neb. 755, 62 N. W. 1093, the 
complaint was that the judgment entered was not al- 
ternative for the return of the property or the value 
thereof if it could not be returned. It was disposed 
of in this manner: “No judgment was rendered for 
either the value or for a return of the property, but 
merely for damages for the withholding of the property, 
therefore the plaintiff was not prejudiced by the fail- 
ure to render an alternative judgment. Had a judgment 
been entered in favor of the defendant for the value 
of the property, or the value of the possession of the 
same, without making provision for returning the prop- 
erty in lieu of the value, it would have been erroneous.” 

The claim of error made in Richardson Drug Co. v. 
Teasdall, 59 Neb. 150, 80 N. W. 488, based upon an 
omission to describe the part of the property which it 
was found defendant was entitled to have returned to 
him was held to be error without prejudice because it 
was disclosed that all of the property taken on the writ 
of replevin had been destroyed by fire. 

Sullivan v. Hansen, 95 Neb. 779, 146 N. W. 983, was 
disposed of in this manner: ‘“* * * If there is no alterna- 
tive judgment for the value, and the property cannot 
be returned, such a judgment is very favorable to the 
plaintiff, and he cannot complain of the error. * * *.” 

Ulrich v. McConaughey, 63 Neb. 10, 88 N. W. 150, 
reviewed a considerable number of previous decisions of 
this court in replevin cases. It was shown therein that 
there was a stipulation of the parties that the property 
had been disposed of and could not be returned to the 
defendant. The syllabus contains the following: “A 
plaintiff in replevin who, by his own admission in open 
court, has disposed of the property delivered to him and 
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is not able to return it, will not be heard to complain 
that a judgment rendered against him is for the value 
of the property only, and not alternative, as prescribed 
by section 19la, Code of Civil Procedure. * * * The fact 
that plaintiff may have disposed of the property deliv- 
ered to him under the writ, so that a return will not be 
possible, does not change the nature of the action so as 
to obviate the requirements of section 191, Code of Civil 
Procedure, as to the form of the verdict. * * * Such re- 
quirements should be complied with in every case, and 
failure to do so is ground of reversal wherever the find- 
ings required would be of benefit to any party in the 
cause or where the nature or amount of the interest of 
the prevailing party is in issue.” The conclusion of the 
writer of the opinion is expressed therein in this man- 
ner: “* * * the cases where judgments have been re- 
versed for failure to comply with the provisions of the 
Code as to the contents of the verdict are cases in which 
there was an issue as to the nature of the defendant’s 
right. Moreover, in Richardson Drug Co. v. Teasdall, 
59 Nebr., 150, this court treated the provisions as to 
form of the verdict and those as to form of the judgment 
as upon the same basis in this regard. * * * We do not 
wish to be understood as holding that the requirements 
of the section in question are nugatory and are not to 
be adhered to. As was said in Singer Mfg. Co. v. Dun- 
ham, 33 Nebr., 686, referring to said section, ‘Such is 
the letter of the statute, and there is sufficient reason 
why it should be enforced.” Whenever the findings re- 
quired by the Code can or may be of practical worth to 
any party in the cause, whenever the interest of the pre- 
vailing party is an issue, the findings there prescribed 
must be made.” 

The case last discussed does not conflict with what is 
here concluded concerning the present case. There was 
a definite issue as to the nature, extent, and amount of 
any interest of appellee. The claim of appellant was 
that he did not owe appellee any amount and that ap- 
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pellee had no interest in, lien upon, or right of posses- 
sion of the property. The circumstances of this case 
made it mandatory that the relevant statutory require- 
ments as to the findings in the verdict and the contents 
and form of the judgment be complied with. The de- 
fendant in a replevin action after judgment in his favor 
is required to accept a return of the property involved. 
The judgment is required to be in the alternative for the 
purpose of establishing the value of the interest of the 
defendant in the property or its possession to afford a 
measure of relief if the property cannot be returned. 
Defendant in such a situation is required to accept the 
return of the property which was taken from him on a 
writ of replevin as a satisfaction of the judgment for its 
return. A plaintiff is not obliged to permit a defendant 
to elect to demand payment of the judgment for the 
value of his interest in the property or its possession 
if he considers it advantageous to him or to require 
return of the property if he thinks its value is greater 
than the determination thereof made in the case. The 
right of a plaintiff to satisfy the judgment in a replevin 
case by a return of the property wrongfully taken on 
a writ of replevin is a valuable one. Barstow v. Wolff, 
supra; Manker v. Sine, supra; Lee v. Hastings & Mc- 
Gintie, supra. As was said in Singer Mfg. Co. v. Dun- 
ham, supra: “Such is the letter of the statute applic- 
able to such cases, and there is sufficient reason why it 
should be enforced.” Equally pertinent is the remark 
in Field v. Lumbard, supra: “It must now, therefore, 
be taken as established that the requirement is manda- 
tory, and that either party may insist upon its observ- 
ance.” It cannot be said that compliance with the statu- 
tory requirements would not or could not have been of 
practical benefit to appellant. 

The judgment should be and it is reversed and the 
cause is remanded for further proceedings according to 
law. 

REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 
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Simmons, C. J., dissenting. 

My disagreement with the court in this case goes to 
three matters. The opinion does not discuss or decide 
the principal error assigned and argued by the plaintiff 
in this appeal. It decides a matter argued and in my 
opinion does so erroneously. 

There were three questions tried and submitted to 
the jury in this case. (1) What was the contract be- 
tween the parties? On conflicting evidence the jury 
decided that question in favor of the defendant. (2) 
How much did the plaintiff owe the defendant? The 
jury decided that question in favor of the defendant. 
The amount is not here questioned. (3) Was the de- 
fendant entitled to a lien on the horses for the amount 
found due? The jury decided that question in favor 
of the defendant. Plaintiff contends that the instruction 
upon which the finding is based was erroneous in that 
it included an element of debt for which defendant was 
not entitled to a lien; i. Le, it included lienable and non- 
lienable items. 

The assignment goes to instruction No. 13 which: the 
court quotes. It is in part: “If you find that the de- 
fendant was entitled to retain the possession of said 
horses and equipment until the plaintiff had fully paid 
him for training services, feeding and care of said horses, 
your verdict will be for the defendant for the amount, 
if any, you find is owing by the plaintiff to the defend- 
ant.” (Emphasis supplied to point out the specific error 
claimed.) 

Defendant claimed a lien for training, care, and feed- 
ing of the horses. Plaintiff contends that under the pro- 
visions of section 54-201, R. R. S. 1948, the lien is limited 
to proper charges for feed and care and that the alleged 
contract charges of defendant included the nonlienable 
-item of training, and that defendant’s charges not being 
apportioned between lienable and nonlienable items the 
claimed lien must fail. 

Defendant claims that there was a common law lien 
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for training race horses. He contends also that “care” 
of a race horse includes training under section 54-201, 
R. R. S. 1943. He also claims that section 52-601, R. R. S. 
1943, is broad enough to cover this claim. I do not de- 
termine the two latter contentions. 

It appears that at common law an agister as such did 
not have a lien but that the trainer of race horses had a 
lien for training services. 3 C. J. S., Animals, § 21, p. 
1118; 2 Am. Jur., Animals, § 22, p. 710. The decisions 
sustain the text. Forth v. Simpson, 66 E. C. L. 681; 
Bevan v. Waters, 14 E. C. L. 693; Chase v. Robinson, 86 
Vt. 240, 84 A. 867; Scott v. Mercer, 98 Iowa 258, 67 N. 
W. 108, 60 Am. S. R. 188; Harris v. Woodruff, 124 Mass. 
205, 26 Am. R. 658; Jackson, Cook & Co. v. Holland, 31 
Ga. 339; Grinnell v. Cook, 3 Hill (N. Y.) 485, 38 Am. 
Dec. 663; Othoudt v. Addison Fur Corp., 262 Mich. 481, 
247 N. W. 723. 

One who keeps and trains another’s horse at the 
owner’s request has a statutory lien for the keep and 
a common law lien for the training. Towle v. Raymond, 
58 N. H. 64. The common law lien and the statutory 
lien may exist together and operate in aid of each other. 
Hiltz v. Gould, 99 N. H. 85, 105 A. 2d 48. 

Accordingly I would hold that the trial court did not 
err in submitting to the jury the question of the defend- 
ant having a lien for training, feed, and care. 

The contention is here for determination as to the 
validity of the amount of the lien. It is directly pre- 
sented. If this cause is to be remanded and retried, the 
issue here discussed will again be presented. The ques- 
tion should be decided—yet the court ignores it. 

In this connection the court without discussion or 
citation of authority holds: “There was no evidence of 
any damages for withholding the property and the in- 
struction did not permit a finding as to the value of 
any right of possession appellee (defendant) had to the 
property.” This is a matter not involved in plaintiff's 
argument here. The evidence was specific as to the 
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amount of the lien which defendant claimed and which 
the jury found to be true. The jury was permitted to 
find the amount “owing by the plaintiff to the defend- 
ant.” The failure to determine the value of the right of 
possession and to allow a recovery for it cannot be detri- 
mental to the plaintiff. It might be detrimental to the 
defendant who is not complaining. In my view the 
holding above quoted, if correct, will require a retrial— 
a material matter, as will appear later herein—and it 
is not a correct statement when tested by the rule of 
law repeatedly declared by this court. 

We have held: Where the defendant in an action of 
replevin claims a special interest only in the property 
in controversy by virtue of a mortgage or other lien, 
his measure of damage, in case the property cannot be 
returned, is the amount of his lien with interest and 
costs, within the value of the property. (Emphasis sup- 
plied.) Creighton v. Haythorn, 49 Neb. 526, 68 N. W. 
934. 

This decision was followed in Jackson v. Arndt-Sny- 
der Motor Co., 122 Neb. 276, 240 N. W. 279; in Hickman- 
Williams Agency v. Haney, 152 Neb. 219, 40 N. W. 2d 
813; and in Underwriters Acceptance Corp. v. Dunkin, 
152 Neb. 550, 41 N. W. 2d 855. 

Here the parties made no particular effort to establish 
the value of the property. ‘No point” was made of it 
in the trial court. 

In Landis Machine Co. v. Omaha Merchants Transfer 
Co., on rehearing, 142 Neb. 397, 9 N. W. 2d 198, we held: 
“In an action to replevin property claimed unlawfully 
distrained for personal taxes, if there is no evidence of 
the value of the property taken but no point is made 
thereof in the trial court, it will be presumed on appeal 
to this court that the case was tried on the theory that 
the property was worth more than the amount of the 
taxes, and judgment for defendant will not be reversed 
on the ground that it might have been less.” 

We need only substitute “lien” for taxes to make the 
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rule read: ‘* * * it will be presumed on appeal to this 
court that the case was tried on the theory that the 
property was worth more than the amount of the lien, 
and judgment for defendant will not be reversed on the 
ground that it might have been less.” 

I now go to the other matter with which I disagree. 
It is not mentioned in the plaintiff’s assignments of error 
but is discussed in the argument. 

The court holds that a verdict favorable to the de- 
fendant in a replevin action should conform to the re- 
quirements of section 25-10,103, R. R. S. 1943, because 
in the absence of the findings therein required there is 
no basis for the rendition of a judgment. The section 
provides: (1) “In all cases, when the property has 
been delivered to the plaintiff, * * *.’ That happened 
here. (2) “* * * where the jury shall find upon issue 
joined for the defendant, * * *.” That happened here. 
(3) ‘“* * * they shall also find whether the defendant 
had the right of property or the right of possession only, 
at the commencement of the suit; * * *.” Here the 
jury was instructed that if it found that the plaintiff 
was indebted to the defendant for training, feeding, and 
caring for the horses, the defendant had a lien on the 
horses and a right to legal possession until the claim 
was paid, and if it found that defendant was entitled to 
retain the possession of the horses until paid, then ver- 
dict would be for the defendant in the amount found 
to be owing. No error is claimed in this instruction as 
to that feature. There was, then, inherent in the jury’s 
finding for the defendant, a finding that the defendant 
had the right of possession at the commencement of the 
suit—so that condition is met. (4) “* * * and if they 
find either in his favor, they shall assess such damages 
as they think right and proper for the defendant; * * *,” 
which the jury did in this case. And (5) “* * * for which 
with costs of suit, the court shall render judgment for 
the defendant.” That was done in this case. So there 
was full compliance with section 25-10,103, R. R. S. 1943, 
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in this case. The plaintiff by argument does not con- 
tend otherwise. 

Section 25-10,102, R. R. S. 1943, is not directly applic- 
able here. I mention it because it provides the same con- 
ditions as does section 25-10,103, R. R. S. 1943, if the 
jury “shall find that the defendant was entitled to the 
possession only * * * they shall assess such damages for 
the defendant as are right and proper; for which, with 
costs of suit, the court shall render judgment * * *.” 

Clearly the statutes require the verdict to determine 
the amount of the damages. There is no requirement 
that the verdict shall expressly find that the defendant 
was entitled to the possession. 

I submit that the verdict is in full accord with the 
requirements of section 25-10,103, R. R. S. 1943. What- 
ever fault there may be in this matter relates to the 
judgment and not to the verdict under section 25-10,104, 
R. R. S. 1943. That is plaintiff’s contention. Section 25- 
10,104, R. R. S. 1943, provides: “The judgment * * * 
shall be for a return of the property or the value thereof 
in case a return cannot be had, * * *.” This clause 
clearly relates to the judgment in cases where the right 
of property has been found to be in the defendant. It 
does not apply here. The section further provides: 
“The judgment * * * shall be for a return of the prop- 
erty * * * or the value of the possession of the same, 
and for damages for withholding said property and costs 
of suit.” 

The judgment here did not provide for an alterna- 
tive “return of the property.” 

Construing this provision the court lays down the 
rule that “the judgment must be in the alternative” and 
that the provision is “mandatory.” The court then, 
contradicting the “must” and “mandatory” rule, states 
that a failure to do so may be “error without prejudice” 
and would not require a reversal, limiting, however, the 
rule to where the evidence establishes that “a return 
of the property cannot be had.” 
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I now cite those decisions of ours relied upon by the 
court here, where we have repeatedly held that failure 
to follow the letter of the statute was not reversible 
error unless the error was prejudicial to the complain- 
ing party. Jameson v. Kent, 42 Neb. 412, 60 N. W. 879; 
Scott v. Burrill, 44 Neb. 755, 62 N. W. 1093; Richardson 
Drug Co. v. Teasdall, 59 Neb. 150, 80 N. W. 488; Ulrich 
v. McConaughey, 63 Neb. 10, 88 N. W. 150. I quote 
only from Ulrich v. McConaughey, supra, written by 
Commissioner Pound. The case involved an instruction 
that directed the jury to find only a money judgment 
and where the verdict was for a money recovery only. 
“In the analogous case of the alternative judgment re- 
quired by section 19la of the Code (now section 25- 
10,104, R. R. S. 1943), after first holding that such re- 
quirement must be complied with absolutely in all cases, 
this court has come to the view that a party who is in 
no way prejudiced by failure to enter the prescribed 
form of judgment can not complain thereof.” (Emphasis 
supplied.) 

The court then held that what is now section 25- 
10,103, R. R. S. 1943, did not require a different con- 
struction and it refused to hold “that the one (section 
25-10,104, R. R. S. 1943) may be departed from with 
impunity, if no prejudice results, while the other must 
be adhered to absolutely in every case under pain of 
reversal of the judgment.” 

The court then held that what is now section 25- 
10,103, R. R. S. 1943, “or anything in the Code” did not 
require us ‘‘to reverse a judgment, otherwise right, at 
suit of one who is in no way prejudiced by the informal- 
ity.” The court there held the instruction and the ver- 
dict, comparable to the ones here, to be free from re- 
versible error. The instant decision of the court is 
directly contrary thereto. I would adhere to the rea- 
soning and decision in Ulrich v. McConaughey, supra. 
In spite of the language above quoted, the court now 
holds that Ulrich v. McConaughey, supra, “does not 
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conflict with what is here concluded.” I disagree. 

Section 25-853, R. R. S. 1943, provides: ‘The court in 
every stage of an action must disregard any error or 
defect in the pleadings or proceedings which does not 
affect the substantial rights of the adverse party; and no 
judgment shall be reversed or affected by reason of 
such error or defect.” (Emphasis supplied.) 

I would follow the decisions of this court and the pro- 
vision of the statute that before a reversal can be had 
in a case of this kind, error prejudicial to the plaintiff 
must be shown. It is not shown here. Prejudice to the 
defendant is shown. He is not complaining. 

The court here states the “error without prejudice” 
rule but limits it to one situation. As the matter now 
stands defendant has a judgment against the plaintiff 
for the amount the jury found due and owing to him. 
That finding is not assailed. Defendant has lost posses- 
sion of the horses upon which the jury found he had 
a lien and for which defendant was entitled to posses- 
sion. Plaintiff has the horses. If he surrenders pos- 
session of them to the defendant he loses possession 
and gains nothing, for he will still be owing the debt 
to the defendant. The surrender of possession will not 
satisfy the judgment. It would merely place the de- 
fendant in a position to enforce his lien. I submit that 
plaintiff is in no wise prejudiced by the alleged error in 
the judgment. Under the “prejudice must be shown” 
rule this judgment should be affirmed. 

Section 25-10,104, R. R. S. 1943, contains the only 
statutory provision with reference to the alternative 
of a return of the property. The right to return of 
the property, absolute or conditional, is a matter of law. 
The jury has nothing to decide with reference to it, and 
hence the Legislature properly did not include any 
reference to it in either section 25-10,102 or section 25- 
10,103, R. R. S. 1943, which relate to the jury’s verdict. 
The only requirement is in section 25-10,104, R. R. S. 
1943, which specifically and directly relates to the 
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“judgment.” For that reason throughout I have em- 
phasized the word judgment. 

Here the court takes language, regarding an alterna- 
tive judgment, out of the section relating thereto and 
reads it into the section relating to the verdict. It cites 
no authority or reason for doing so. 

If, however, this judgment is to be reversed because 
of failure to comply with the alternative requirement 
of section 25-10,104, R. R. S. 1943, it is not required 
that there be a retrial. The requirement would then be 
to remand the cause with directions to render a proper 
judgment. 

We have so held in three cases cited and relied on by 
the court here. 

Manker v. Sine, 35 Neb. 746, 53 N. W. 734, is one of 
the early “imperative” “mandatory” decisions. The 
judgment was reversed with instructions to render a 
judgment in the alternative. Roberson v. Reiter, 38 Neb. 
198, 56 N. W. 877, followed Manker v. Sine, supra, and 
reversed and remanded with instructions to render judg- 
ment in the alternative. 

In Landis Machine Co. v. Omaha Merchants Trans- 
fer Co., supra, again following Manker v. Sine, supra, 
we held: “If the judgment of the trial court in a re- 
plevin action is not in proper alternative form, a new 
trial will not be granted, but the judgment will be re- 
versed and the cause remanded with directions to ren- 
der a proper judgment upon the verdict.” 

Accordingly I would decide the question of lienable 
items as stated herein and follow Ulrich v. McCon- 
aughey, supra, and our decisions of like import. Ulrich 
v. McConaughey, supra, has never been modified, criti- 
cized, or overruled on the questions here involved. As 
to those it has been directly approved. See Ulrich v. 
McConaughey, 69 Neb. 773, 96 N. W. 645. 

However as above stated, if the judgment is to be 
held to be erroneous, I would reverse the judgment and 
remand the cause with directions to render a proper 


692 NEBRASKA REPORTS [VoL. 166 


Patterson v. Spelts Lumber Co. 


alternative judgment, although to do so “in this particu- 
lar would be but an idle ceremony.” Goodman v. Ken- 
nedy, 10 Neb. 270, 4 N. W. 987. 


RonaLD H. PATTERSON ET AL., APPELLANTS, V. SPELTS 
LUMBER COMPANY OF GOTHENBURG, A CORPORATION, 


APPELLEE. 
90 N. W. 2d 283 


Filed May 31, 1958. No. 34815. 


1. Mechanics’ Liens. The mechanics’ lien law does not enable a 
materialman or laborer to tack one contract to another by filing 
one statement which secures a lien for material and labor fur- 
nished under one contract and at the same time secure a lien 
for material and labor under another contract as to which he 
has not complied with the statute. 

2. Equity. A court of equity which has obtained jurisdiction for 
any purpose will retain jurisdiction for the purpose of adminis- 
tering complete relief between the parties with respect to the 
subject matter. 

8. Mechanics’ Liens. Ordinarily a personal judgment in favor of 
a mechaniec’s lien claimant may be rendered although he fails 
to establish his alleged lien. 

4. Contracts: Work and Labor. Where there is no contract to pay 
a definite sum for the erection of a building the amount the 
builder is entitled to recover for material and labor is their 
reasonable market value. 

5. Interest. The provisions of section 45-103, R. R. S. 1948, as to 
interest on decrees and judgments for the payment of money 
refer to judgments or decrees for money which is immediately 
due and collectible where its nonpayment is a breach of duty on 
the part of the judgment debtor. 

A court of equity has a reasonable discretion to allow 

or withhold interest as is reasonable and just, except in cases 

where interest is recoverable as a matter of right. 


APPEAL from the district court for Dawson County: 
Isaac J. NISLEY, Jupcr. Reversed and remanded with 
directions. 


William S. Padley, for appellants. 
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Heard before Summons, C. J., CarTER, MESSMOoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

This case originated as an action to quiet title against 
the cloud of a mechanic’s lien. Defendant, resisting the 
action, cross-petitioned for the foreclosure of the lien. 
Issues were made and trial was had. The trial court 
denied the petition of the plaintiffs, granted the cross- 
petition of the defendant, and rendered a decree of 
foreclosure. Plaintiffs appeal. 

We reverse the judgment of the trial Fount and re- 
mand the cause with directions. 

The plaintiffs are husband and wife and owners of the 
property involved. Unless otherwise stated, they will 
be referred to as the plaintiffs. 

The defendant is a corporation. -We will refer to 
the defendant as such and, where necessary, to the offi- 
cers of defendant. 

The fact issues are here for trial de novo. 

The first question presented is that of the validity of the 
lien. We state the facts necessary to a determination 
of that matter. 

Plaintiffs entered into an oral contract with defend- 
ant whereby defendant agreed to build a house for 
plaintiffs. The contract included the cost of the lot, 
materials, and labor. The house was completed before 
January 1, 1956. Plaintiffs occupied it as a finished 
house before Thanksgiving of 1955. On the itemized 
account in the mechanic’s lien there are items charged in 
January 1956. It appears, also without dispute, that 
the sidewalks were constructed in March 1956, and ma- 
terial and labor were charged for at that time. 

The house was a split level, one-story house with a 
basement under the higher elevation. The contract 
did not provide for a finished basement. There was 
left in the foundation connecting the basement with the 
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unexcavated part under the house an opening described 
as a crawl hole. During the winter of 1955-56 cold air 
from the unexcavated area entered the basement. Mrs. 
Patterson desired to have it closed. In September 1956, 
Mr. Patterson went to the defendant and it, at his re- 
quest, sent a carpenter with material to put a door in 
this opening. The total charge for this was $6.52 made 
on September 18, 1956. 

On October 30, 1956, defendant filed a mechanic’s 
lien for the sum of $4,626.20. So far as this claim is 
concerned, section 52-103, R. S. Supp., 1955, requires 
that it be filed within 4 months of the time of perform- 
ing the labor or furnishing the material. It is patent 
that the validity of the lien depends, so far as the amount 
of $4,619.68 is concerned, upon the right of the defend- 
ant to tack the earlier large balance upon the small 
balance incurred in September 1956. 

There is nothing in the evidence that the putting of a 
door on this opening was ever within the contemplation 
of the parties as a part of the contract. One of defend- 
ant’s witnesses testifed that it was just one of those 
things that they never got around to doing. However, 
there were extended conferences in July 1956 as to what 
amount, if any, plaintiffs owed the defendant. There 
appears to have been nothing developed in those con- 
ferences relative to the fact that the construction had 
not been completed in this or any other regard. Defend- 
ant offered the evidence of a witness who had been its 
assistant manager during the time of the construction of 
this house. He testified that he had never been in- 
structed to do this work before September 1956; that he 
did it then because Mr. Patterson ordered it done; and 
that it was just a little extra job that Mr. Patterson 
wanted and he did it. Under these circumstances, the 
rule as stated in Rivett Lumber & Coal Co. v. Linder, 
113 Neb. 567, 204 N. W. 77, is applicable. It is: The 
mechanics’ lien law does not enable a materialman or 
laborer to tack one contract to another by filing one 
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statement which secures a lien for material and labor 
furnished under one contract, and at the same time 
secure a lien for material and labor under another con- 
tract as to which he has not complied with the statute. 

It necessarily follows that the mechanic’s lien of the 
defendant is valid for only the sum of $6.52. The judg- 
ment of the trial court is reversed as to that and the cause 
remanded with directions to render a decree foreclos- 
ing the lien, if not paid, for the sum of $6.52 with in- 
terest at 6 percent from March 18, 1957. 

The next question presented has to do with the de- 
cree of the district court which found that there was 
due the defendant from the plaintiffs the sum of $4,- 
626.20 without interest; decreeing a sale of the property 
to pay the same; and providing for a deficiency judgment. 

The question is: How much, if anything, do the plain- 
tiffs owe the defendant in addition to the $6.52? 

It is a long-established rule that a court of equity 
which has obtained jurisdiction for any purpose will re- 
tain jurisdiction for the purpose of administering com- 
plete relief between the parties with respect to the sub- 
ject matter. Gibson v. Koutsky-Brennan-Vana Co., 143 
Neb. 326, 9 N. W. 2d 298. 

The rule is stated that ordinarily a personal judgment 
in favor of a mechanic’s lien claimant may be rendered 
although he fails to establish his alleged lien. 57 C. J. 
S., Mechanics’ Liens, § 329, p. 1014; 36 Am. Jur., Me- 
chanics’ Liens, § 283, p. 172. 

Defendant alleged in its cross-petition that “plain- 
tiffs and defendant entered into an oral agreement 
whereby defendant agreed to furnish plaintiffs a build- 
ing lot and construct a certain dwelling house on said 
lot; that plaintiffs agreed to pay defendant upon com- 
pletion of said dwelling the fair and reasonable cost of 
said lot and dwelling; that defendant constructed said 
dwelling and conveyed to plaintiffs title to said lot, and 
has performed all the conditions of said agreement on 
its part to be performed.” Defendant further alleged 
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that the fair and reasonable value of the lot, labor, and 
materials furnished was $15,378.83, less materials re- 
turned of $296.85; and that plaintiffs had paid the sum 
of $10,455.78, leaving a balance due of $4,626.20 for 
which, with interest, it claimed judgment. 

Plaintiffs in answer to the cross-petition alleged that 
they agreed to pay the amount of a loan of $11,000 and to 
pay for any extras which they required. 

It will thus be seen that plaintiffs alleged a contract 
by which the completed house and lot was to cost them 
$11,000, plus extras. The defendant alleged a basis 
of recovery in quantum meruit. 

What was the contract that was proven? 

The evidence as to the contract provisions is not 
set out at any one place in the testimony. Taking the 
testimony as a whole we have concluded that the con- 
tract contained these elements: 

Defendant had built a house similar to that contem- 
‘plated by this agreement. The house was to be built 
similar to that house. There is no issue raised here as to 
that. There was discussion as to cost price, including the 
lot, which related it to the figure of $11,000 to $11,500. 
However, we find no evidence which is conclusive that 
sustains plaintiffs’ contention that the house was to be 
built for a fixed price plus extras. 

The evidence sustains defendant’s contention that in 
addition to the price estimated, there would be added 
what the parties refer to as a “slop-over” or “overflow.” 

It appears that defendant was to secure for plaintiffs 
a building and loan association mortgage loan of $11,000 
to $11,500 on the house and that the “slop-over” was 
to include the items of cost that would not be paid by 
the loan. The amount of such excess was an undeter- 
mined and, at the time, undeterminable amount. 

The rule is that where there is no contract to pay a 
definite sum for the erection of a building the amount 
the builder is entitled to recover for material and labor 
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is their reasonable market value. Bates v. St. Anthony’s 
Church, 111 Neb. 426, 196 N. W. 638. 

What, then, was the reasonable value of the materials 
and labor furnished by the defendant? 

We can and do determine certain of these matters 
from the facts which are in this record. As to other 
items we have concluded that equity requires a remand 
and retrial. 

We consider first the determinable items. 

Plaintiffs negotiated for the purchase of the lot at the 
price of $1,000. Plaintiffs paid $200 of the purchase 
price. Defendant paid $800 of the purchase price. There 
is no contention here but that defendant is entitled to 
credit for the $800 so paid. Defendant is entitled to re- 
cover that item. 

Defendant subcontracted certain parts of the con- 
struction. 

The contract price for carpenter work was $2,170. De- 
fendant paid that amount to the subcontractor. De- 
fendant, however, added a charge of 10 percent to this 
item and charged plaintiffs therefor the sum of $2,387. 
The subcontractor for carpeting and floor covering 
charged and was paid $1,590.10 by defendant. To this 
item the defendant added a charge of $114.90, making 
the total charge $1,705. The subcontractor for the heat- 
ing, plumbing, and gutterwork was paid $1,826.88. De- 
fendant added to this amount a charge of 10 percent, 
making the total charge $2,009.56. The subcontractor for 
the plastering charged and was paid $413.16. The de- 
fendant charged the plaintiffs $454.56. 

Plaintiffs testified that they had no objection to the 
charges for the amounts paid to the subcontractors. 
They do object to the added charge over and above 
amounts paid for these items of work and materials. 
There is no evidence that the contract contemplated 
such a charge. It affirmatively appears in defendant’s 
evidence that plaintiffs were not advised that the de- 
fendant would add these percentages to the subcon- 
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tractors’ bills. Here defendant obviously attempted to 
change the obligation of the plaintiffs to pay the rea- 
sonable cost of this house to one to pay the reasonable 
cost plus a percentage of the cost as profit. There is 
no basis for such an allowance in this record. Defend- 
ant is not entitled to recover the percentages added. 
They are to be denied. Only the actual amounts paid 
the subcontractors are to be allowed. See Grothe v. 
Erickson, 157 Neb. 248, 59 N. W. 2d 368. 

Defendant charged $556.48 to the plaintiffs for pay- 
ments to the electrical subcontractor. The subcontractor 
testified that he was paid $457.57. Defendant testified 
that he was paid $524.47. No attempt was made to ver- 
ify either statement by other proof. As to this item 
evidence should be taken to establish the amount actu- 
ally paid by the defendant on this subcontract. That 
amount should be allowed. For the reasons above given 
the overcharge should be denied. 

Defendant offered evidence that it charged the plain- 
tiffs $772.71 for labor other than carpentering. No at- 
tempt was made to show any details of this charge. The 
court, over objection, permitted evidence that the total 
so stated was a fair and reasonable charge. Whether or 
not there was an overcharge made by the defendant for 
this labor is left in doubt by the evidence. As to this 
item the trial court should require evidence establish- 
ing the items of labor included in this total and the rea- 
sonable value thereof. The defendant should be permit- 
ted to recover any amount so established and paid by 
it. Here, for the reasons above given, the defendant is 
not entitled to recover any added charge. 

Over objection defendant offered evidence that it 
charged to the plaintiffs for material furnished in the 
construction of this house a total of $6,694.26 and that 
there was a credit for merchandise returned of $296.85, 
leaving a balance which it claimed of $6,397.41 for ma- 
terials furnished. The items making the above total 
were listed in the mechanic’s lien which was admitted 
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in evidence. It affirmatively appears that all materials 
used in constructing the house were furnished by the 
defendant. However, defendant did not establish that 
the materials so charged were in fact delivered to and 
used in the construction of the house. Defendant under- 
took to show that the charges so made were fair and rea- 
sonable. However, on cross-examination defendant’s 
manager testified that the prices were fair and reason- 
able “Because those were our prices.” Just before the © 
above answer was given on cross-examination, the trial 
court had sustained an objection to the question: ‘Were 
your prices competitive with the other lumber yards in 
Gothenburg?” 

Defendant put on the stand a lumber dealer from Lex- 
ington, who was asked to state his opinion as to whether 
the prices charged were fair and reasonable. His an- 
swer, given over objection, was: ‘* * * they are within 
cents of what we would charge for the same thing.” 
Prompted by the court, he said: “It is fair and reason- 
able, as near as I can tell.” The trial court sustained an 
objection to a question as to whether the regular retail 
price would be different on one item than on an entire 
bill of material. The witness finally testified that there 
“are reasons for changing the price.” Other evidence 
shows that it is customary in the lumber business that 
“any house job or any large bill would carry a discount.” 

In the light of this unsatisfactory condition of the evi- 
dence as to the reasonable value of the materials fur- 
nished by defendant, we have concluded that the issue 
is to be retried. 

The issue as to the amount the defendant is entitled 
to recover for materials furnished is accordingly to be 
retried both as to the question of the materials furnished 
and the reasonable value thereof, taking into considera- 
tion that the sale here was for all the materials used and 
not a sale of individual items as such. 

Any items not herein specifically mentioned are for 
retrial. 
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The defendant, under the issues here made, has the 
burden of proof. 

One other matter requires specific mention. A mort- 
gage for $11,000 was placed upon this property by the 
plaintiffs. The evidence shows that at various times the 
mortgagee issued checks payable to the defendant and 
the plaintiffs and that those checks were endorsed by 
the plaintiffs and delivered to the defendant. It appears 
that defendant received and gave the plaintiffs credit for 
$10,455.78 for payments so made. Plaintiffs are entitled 
to credit for that amount. However, there is no showing 
as to whether or not the defendant received any part of 
the remaining $544.22 of the mortgage funds. Evidence 
should be taken to determine if the defendant received 
"any part of that remainder as payment on the contract 
and, if so, plaintiffs should be given credit therefor. 

It is suggested that the questions herein remanded for 
a new trial may properly be the subject of a pretrial 
conference. 

If upon retrial it is determined that defendant is en- 
titled to receive additional payments from the plaintiffs, 
then the question of the time of payment and interest 
will arise. We deem it advisable to determine that mat- 
ter now for the guidance of the trial court. The provi- 
sions of the contract between the parties require it. 

It was agreed by the parties when this contract was 
entered into that the plaintiffs would not be required to 
make a down payment; that all of the costs of the house 
were to be paid for like rent is paid; and that whatever 
amount was charged for “slop-over” would be handled 
by monthly payments to the defendant and without 
interest. 

There is no evidence that the number of monthly pay- 
ments was mentioned. However, it is obvious that the 
payments flowing from the building and loan association 
mortgage fund were payable over a fixed number of 
months. There is only one debt to be paid in monthly 
installments. We think it equitable that the payment 
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of the overflow should be in the number of installments 
agreed upon for the payment of that part of the debt 
paid by the building and loan association fund. In the 
absence of an agreement to the contrary the same for- 
mula for repayment as to the number of installments 
should be followed. 

' Accordingly the trial court is directed to receive evi- 
dence and determine the number of months which the 
building and loan association contract provides for the 
repayment of the fund so secured. 

The amount found to be due the defendant, if any, is 
to be divided by that number of months and the result 
becomes the monthly installment which the plaintiffs 
shall pay to the defendant until the full sum is so paid. 

The trial court is likewise directed to receive evidence 
and determine the time when the first monthly payment 
was due and payable to the building and loan association. 
The monthly installments, payable by the plaintiffs to 
the defendant, shall be fixed as beginning as of that 
time. The total amount of the payments so determined 
as of the date of the decree shall be found to be then 
payable and the decree shall award defendant judgment 
therefor. The remainder of the installments shall be 
fixed as accruing and payable monthly thereafter so 
as to coincide with and be paid consistent with the build- 
ing and loan association contract payments. 

The evidence shows without dispute that. plaintiffs, 
beginning with the time they accepted possession of the 
house, tried to secure a statement from the defendant as 
to the additional amount, if any, that was due the de- 
fendant. They were never advised of the exact total 
claimed until the mechanic’s lien herein was filed. Ef- 
forts were made to negotiate a formula of settlement. 
Those efforts failed because the defendant refused to 
abide by the agreement that.the “slop-over” balance 
should be paid without interest. 

Section 45-103, R. R. S. 1943, provides that interest 
on all decrees and judgments for the payment of money 
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shall be from the date of the rendition thereof. How- 
ever, we have held that this language refers to judgments 
on decrees for money which is immediately due and col- 
lectible where its nonpayment is a breach of duty on 
the part of the judgment debtor. See Dike v. Andrews, 
80 Neb. 455, 114 N. W. 582. We there held that interest 
should be computed on installments from their date of 
maturity until paid. 

Obviously the plaintiffs by the agreement should not 
be required to pay interest on the total amount of the 
“slop-over” from the date of the determination of the 
amount of the “slop-over.” A court of equity has a 
reasonable discretion to allow or withhold interest as is 
reasonable and just, except in cases where interest is 
recoverable as a matter of right. 47 C. J. S., Interest, 
§ 3, p. 13. 

Accordingly the decree shall provide that plaintiffs 
shall pay interest at the legal rate on the amount de- 
creed to be due and payable as provided herein from 
the date of the decree only; and plaintiffs shall pay in- 
terest at the legal rate on the remaining installments 
only in the event they become delinquent and then only 
from the date of the beginning of the delinquency. 

All costs of this action, in this court down to and in- 
cluding the mandate filed as a result of this decision, 
are to be taxed to the defendant. 

The judgment of the trial court is reversed and the 
cause remanded for further proceedings consistent with 
this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


LrEonarpD E. SMITH ET AL., APPELLANTS, v. MARION 


HORNKOHL, APPELLEE. 
90 N. W. 2d 347 


Filed May 31, 1958. No. 34362. 


1. Estates. “Fee simple’ means an absolute title or estate in 
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lands wholly unqualified by any reversion, reservation, condi- 
tion, or limitation or possibility of any such thing, present or 
future, or precedent or subsequent. 

2. Pleading. Where an allegation in the petition is admitted by 
the answer, the fact is established for the purpose of the case, 
and the court cannot disregard it. 

3. Specific Performance. The doctrine is fundamental that either 
of the parties seeking a specific performance against the other 
must show, as a condition precedent to his obtaining the remedy, 
that he has done or offered to do, or is then ready and willing 
to do, all the essential and material acts required of him by 
the agreement at the time of commencing the suit, and also 
that he is ready and willing to do all such acts as shall be 
required of him in the specific execution of the contract ac- 
cording to its terms. 

4. Specific Performance: Vendor and Purchaser. Where the ven- 
dor is unable to convey the property which he has agreed to 
convey because of a defect in the quality or quantity of the 
estate which he possesses and the vendee has entered into the 
contract without knowledge or notice of the deficiency or defect 
in the vendor’s title, he may ordinarily have specific perform- 
ance of the contract as to whatever interest the vendor has 
with such abatement of the purchase price as shall be propor- 
tionate to the diminution in value of the subject matter, to be 
determined by the court from competent evidence adduced with 
relation thereto. 


On the other hand, specific performance with 
abatement will not be enforced where it would be productive 
of inequity or would have the effect of making a new contract 
between the parties, or it is patent that the nature of the subject 
matter, the terms of the contract, or the kind and extent of the 
defect are such that they furnish no basis upon which to 
ascertain the amount of the compensation or abatement with 
any degree of certainty, and the fixing thereof would therefore 
be a mere matter of speculation. 

6. Reformation of Instruments: Specific Performance. Equity may 
reform a contract for the purchase of land so as to include 
terms upon which the parties definitely agreed and may also 
require specific performance of the contract as reformed. 

7. Vendor and Purchaser. If the purchaser of real estate is aware 
of a defect in the vendor’s interest or title, or deficiency in 
the subject matter, at the time of entering into a contract for 
the purchase thereof, he is ordinarily not entitled to any 
compensation or abatement of the purchase price because of 
that fact when suing for the specific performance thereof. 
However the foregoing rule is subject to an exception when the 
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parties, with full knowledge of such fact, enter into a written 
contract providing the vendor shall convey the premises to 
the purchaser in fee simple, free from encumbrance. In such 
a situation it becomes immaterial that the purchaser merely 
had notice thereof at the time the contract was entered into 
for the seller must protect himself by the terms of the contract 
he enters into with reference thereto. If he does not do so 
then the purchaser has a right to insist upon the terms of the 
contract as made. 

. 8. Evidence. Generally, on cross-examination of a witness, any 
fact may be elicited from him which tends to show his bias or 
partiality, and considerable latitude should be allowed counsel 
in attempting to do so. 


Appeay from the district court for Lincoln County: 
Isaac J. NISLEY, JUDGE. Reversed and remanded with 
directions. 


Halcomb, O’Brien, Knapp & Everson, for appellants. 
Heaton & Heaton, for appellee. 


Heard before Simmons, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


WENKE, J. 

This is an appeal from the district court for Lincoln 
County. It involves an action for specific performance 
of a real estate contract brought by Leonard E. and 
Eva Smith, husband and wife, against Marion Hornkohl 
and involves a half section of land located in Kimball 
County, Nebraska. Hornkohl answered and therein 
asked that plaintiffs be required to pay the balance of 
the purchase price. Trial was had and the court found 
generally for the defendant, granting him the relief for 
which he had prayed. Their motion for new trial having 
been overruled the plaintiffs brought the matter here 
from the trial court’s ruling thereon. 

. The action was properly brought in Lincoln County. 
See § 25-403, R. R. S. 1943. 

The principal question raised by the appeal is, are 

appellants, under the circumstances as disclosed by the 
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record, entitled to an abatement of a part of the pur- 
chase price in view of the fact that appellee sold them 
the land in fee simple when, in fact, he did not own the 
mineral estate therein? When referring to the appel- 
lants herein individually we shall refer to them as Mr. 
or Mrs. Smith. 

As we said in State v. Alter, 80 Neb. 405, 114 N. W. 
293: “There is no expression known to the law that is 
more unequivocal or completely free from any sort 
or kind of ambiguity or doubt than the phrase ‘fee 
simple.’ It means an absolute title or estate in lands 
wholly unqualified by any reversion, reservation, condi- 
tion, or limitation or possibility of any such thing, pres- 
ent or future, or precedent or subsequent, * * *.” See, 
also, Watson v. Dalton, on rehearing, 146 Neb. 86, 20 
N. W. 2d 610. 

The “Agreement for Warranty Deed” entered into 
by the parties provides, insofar as here material, as 
follows: 

“ARTICLES OF AGREEMENT made this 16th day of 
March, 1956, between Marion Hornkohl, a single man of 
Route #1, North Platte Nebraska, party of the first 
part, and Leonard E Smith & Eva Smith, Husband & 
Wife, as Tenents by the entirety with rights of Surviv- 
orship to each other, party of the second part. 

‘“WITNESSETH, That the said party of the first part 
hereby covenants and agrees that if the party of the sec- 
ond part shall first make the payments and perform 
the covenants hereinafter mentioned on Their part 
to be made and performed, the said party of the first part 
agrees to furnish to second party a good and sufficient 
abstract of title showing a good title of record to the 
premises hereinafter described in the party of the first 
part, and will convey and assure to the party of the 
second part, in fee simple, clear of all encumbrance 
whatsoever, by good and sufficient Warranty Deed, the 
following lot, piece and parcel of ground, viz: The North 
Half of the South Half and the South half of the North 
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Half of Section 28, Township 15 North, Range 57, West 
of the Sixth P M, in Kimball County Nebraska, to- 
gether with all crops now growing on this land. Pos- 
session will be given to Second party immediately on 
signing this contract. This tract contains 320 acres, 
more or less according to the Government Survey there- 
of. The price is $32.50 an acre. 

“And the said party of the second part hereby cov- 
enants and agrees to pay to said party of the first part 
the sum of Ten Thousand Four Hundred - - - DOLLARS 
in the manner following: One Hundred - - - Dollars, 
cash in hand paid, the receipt of which is hereby ac- 
knowledged, and the balance of $10,300.00 to be paid as 
Follows; The sum of $3300.00 will be paid as soon as 
second party has had an opportunity of having the Ab- 
stract of Title examined and approved, but not later 
than April First 1956; The balance of $7000.00 to be 
paid in five equal annual installments of $1400.00 each 
with interest at 5% from April First 1956, interest on 
all of the unpaid balance to be paid annually on April 
first with the principal payment, first principal payment 
will be due on April first 1957. All or any amount of the 
unpaid balance will be accepted by first party on the 
first of any month with interest at 5% to date of pay- 
ment.” (Emphasis ours.) 

“Where an allegation in the petition is admitted by 
the answer, the fact is established for the purpose of the 
case, and the court cannot disregard it.” Fidelity Fi- 
nance Co. v. Westfall, 127 Neb. 56, 254 N. W. 710. 

The appellee’s answer admits paragraph No. 3 of the 
petition of appellants which alleges: “That immediately 
after March 16, 1956 the plaintiffs and their agents took 
possession of the real estate described above and caused 
agricultural and conservation work to be performed 
thereon.” This was in accordance with the provisions 
of the parties’ contract. Appellants were still in pos- 
session thereof when this action was filed on August 2, 
1956, and at the time of trial on September 6, 1957. Ap- 
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pellants paid, and appellee accepted $3,400 of the pur- 
chase price. It is the balance of $7,000, with interest, 
which the court ordered appellants to pay and for which 
they were ordered to accept a warranty deed from ap- 
pellee containing the following provisions: “It is under- 
stood by the parties that no mineral interests are con- 
veyed by this instrument.” 

“The doctrine is fundamental that either of the par- 
ties seeking a specific performance against the other 
must show, as a condition precedent to his obtaining 
the remedy, that he has done or offered to do, or is then 
ready and willing to do, all the essential and material 
acts required of him by the agreement at the time of 
commencing the suit, and also that he is ready and 
willing to do all such acts as shall be required of him 
in the specific execution of the contract according to 
its terms.” 4 Pomeroy’s Equity Jurisprudence (5th 
Ed.), § 1407, p. 1050. See, also, Freeman v. Elder, 158 
Neb. 364, 63 N. W. 2d 327. 

Appellants had met these requirements. Both parties 
asked for specific performance by the form of relief 
prayed for and, in fact, the trial court granted appellee 
such relief. 

In addition to praying for specific performance of the 
contract, as entered into by the parties, the appellants 
prayed: “That if the defendant be unable to convey 
all of the property contracted to be conveyed that the 
plaintiffs have and recover judgment against the defend- 
ant requiring him to convey so much of the property de- 
scribed by the aforementioned contract as he may own 
and that the purchase price set forth in the contract be 
abated to the extent of the fair and reasonable value 
of the mineral estate with reference to the land de- 
scribed in the aforementioned contract.” 

It is apparent that the trial judge was not aware of 
our holding in Freeman v. Elder, supra, for in his order 
overruling appellants’ motion for new trial is the fol- 
lowing statement: “The court being fully advised in 
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the premises finds that the rule in Nebraska is such 
that a purchaser of real estate by contract is not en- 
titled to specific performance of such contract and at 
the same time to secure an abatement of a portion of the 
purchase price on account of difficulties or deficiencies 
in the title or quantity of property contracted for as a 
matter of law, and for that reason the plaintiffs are not 
entitled to prevail in the above identified action against 
the defendant insofar as they request an abatement of 
any portion of the purchase price.” 

We said in Freeman v. Elder, supra, that ‘Plaintiff 
brought this action against defendants seeking specific 
performance of the contract with abatement of the pur- 
chase price because, upon conveyance of the land to de- 
fendants, their grantor, the Federal Land Bank, had 
reserved to itself ‘one half of minerals, oil and fission- 
able material until the year 1964’” and therein held: 
“Where the vendor is unable to convey the property 
which he has agreed to convey because of a defect in the 
quality or quantity of the estate which he possesses 
and the vendee has entered into the contract without 
knowledge or notice of the deficiency or defect in the 
vendor’s title, he may ordinarily have specific perform- 
ance of the contract as to whatever interest the vendor 
has with such abatement of the purchase price as shall 
be proportionate to the diminution in value of the sub- 
ject matter, to be determined by the court from com- 
petent evidence adduced with relation thereto.” 

This is an equity action and therefore here on appeal 
for review de novo. See § 25-1925, R. R. S. 1943. 

The evidence adduced at the trial shows that George 
N. Phillips, in association with his son Donald Phillips, 
operated a real estate and insurance business in Pine 
Bluffs, Wyoming, known as George N. Phillips & Son. 
Pine Bluffs is one-half mile across the state line in Wyo- 
ming and immediately to the west of Kimball County, 
Nebraska. The appellee orally listed his land in Kimball 
County for sale with George N. Phillips & Son. George 
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N. Phillips had been in this business for about 12 years. 
He was licensed to and did sell real estate in Nebraska, 
particularly in Kimball County. The firm advertised 
appellee’s land for sale in several newspapers and al- 
though George N. Phillips admittedly knew appellee had 
no mineral estate therein he made no mention of that 
fact in the ads. 

Mr. Smith of Cheyenne, Wyoming, saw one of these 
ads and, as a result thereof, called on the firm of George 
N. Phillips & Son in regard thereto. The negotiations 
leading up to the purchase of the land by the appellants 
were all between George N. Phillips and Mr. Smith al- 
though the son, Donald Phillips, testified he overheard 
part thereof and to that extent corroborated his father’s 
testimony. 

The father testified he knew that appellee had no 
mineral estate in the land because the abstract, which 
he then had in his possession, showed by entry No. 38 
thereof that it had been reserved by a Margaret A. 
Maginnis in 1951 and that he informed Mr. Smith of 
that fact before he purchased the land, doing so by read- 
ing that fact from the abstract several times. In this 
he is corroborated by his son. On the other hand Mr. 
Smith says he was never so advised and in fact, when 
he asked in regard thereto, was given an answer from 
which the only reasonable inference to be drawn was 
that appellee did have the mineral estate therein. Ordi- 
narily, under this situation, the following principle would 
be controlling: While the law requires this court, in 
determining an appeal in an equity action involving 
questions of fact, to reach an independent conclusion 
without reference to the findings of the district court, 
this court will, in determining the weight of the evi- 
dence, where there is an irreconcilable conflict therein 
on a material issue, consider the fact that the trial court 
observed the witnesses and their manner of testifying. 
See, McDermott v. Boman, 165 Neb. 429, 86 N. W. 2d 62; 
Eggert v. Schroeder, 158 Neb. 65, 62 N. W. 2d 266; Sop- 
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cich v. Tangeman, 153 Neb. 506, 45 N. W. 2d 478; John- 
son v. Erickson, 110 Neb. 511, 194 N. W. 670. 

However, the evidence shows that George N. Phillips 
was an experienced real estate broker, that he filled in 
the typewritten part of the contract, and that he failed 
to include therein any mention of the fact that appellee 
did not own and was not selling to appellants the mineral 
rights therein. In view of that fact we come to the 
conclusion that although George N. Phillips may have 
known of the fact that appellee did not own the mineral 
estate in the land that he was selling to Mr. Smith such 
fact was never made known to Mr. Smith and appellants 
were without knowledge of that fact when they signed 
the contract on March 16, 1956, in Pine Bluffs, Wyoming. 

In Freeman v. Elder, supra, we went on to hold that: 
“On the other hand, specific performance with abate- 
ment will not be enforced where it would be productive 
of inequity or would have the effect of making a new 
contract between the parties, or it is patent that the na- 
ture of the subject matter, the terms of the contract, or 
the kind and extent of the defect are such that they fur- 
nish no basis upon which to ascertain the amount of the 
compensation or abatement with any degree of certainty, 
and the fixing thereof would therefore be a mere mat- 
ter of speculation.” 

The appellee’s answer admits paragraph No. 11 of the 
petition of appellants wherein they allege: ‘That the 
real estate heretofore described and which the defend- 
ant contracted to sell and the plaintiffs contracted to pur- 
chase is located in an oil and gas producing area of the 
State of Nebraska that the mineral estate in said land 
is valuable and that the mineral estate in said land con- 
stitutes an essential element of the total valuation of all 
land in Kimball County, Nebraska and the land hereto- 
fore described and the value of the mineral estate there- 
in is ascertainable with a reasonable degree of certainty.” 

In view of the above admission we think appellants 
are entitled to an abatement of the purchase price to 


VoL. 166] JANUARY TERM, 1958 711 
Smith v. Hornkohl 


the extent of the value of the mineral estate unless, for 
reasons contended by appellee, he is entitled to a refor- 
mation of the contract or appellants are estopped from 
claiming the right thereto. See Freeman v. Elder, supra. 

“Equity may reform a contract for the purchase of 
land so as to include terms upon which the parties defi- 
nitely agreed and may also require specific performance 
of the contract as reformed.” Smoke v. Pope, 119 Neb. 
432, 229 N. W. 330. 

“In equity, the reformation of an instrument has the 
effect of making it express the real intent of the parties. 
The rights of the parties are measured by the instrument 
as originally intended, and the effect of the reformation, 
as a whole, should be to give all the parties all the rights 
to which they are equitably entitled under the instru- 
ment which they intended to execute.” Beckius v. Hahn, 
114 Neb, 371, 207 N. W. 515, 44 A. L. R. 73. See, also, 
Kear v. Hausmann, 152 Neb. 512, 41 N. W. 2d 850; 45 
Am, Jur., Reformation of Instruments, § 45, p. 609. As 
stated in 76 C. J. S., Reformation of Instruments, § 4, 
p. 329: “Reformation is predicated on the equitable 
maxim that equity treats as done that which ought to 
be done. It presupposes that the instrument does not 
express the true intent of the parties, and contemplates 
a continuance of the contractual relations on what both 
parties really intended should be the stipulation. It pro- 
ceeds on the theory that a valid contract was created 
by the negotiations of the parties, but by mistake is want- 
ing in formal expression or execution so as to evince the 
actual intent of the parties. The purpose of reformation 
is to make an erroneous instrument express correctly 
the intention of, or the real agreement between, the 
parties, or, in other words, its purpose is not to make a 
new contract or instrument, but to give effect to the 
original intent of both parties.” 

In Paine-Fishburn Granite Co. v. Reynoldson, 115 Neb. 
520, 213 N. W. 750, we held: 

“In a proceeding to reform a contract on the ground 
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of mutual mistake, the burden of proof is on the party 
interposing that plea. 

“A preponderance of evidence sufficient to justify re- 
formation of a written instrument requires proof that 
is clear, convincing and satisfactory. 

“A mistake for which a written instrument will be 
reformed must be mutual. 

“A mutual mistake is one common to both parties, each 
laboring under the same misconception.” 

In view of what we have already said about the evi- 
dence adduced any reformation of the contract, so as to 
exclude the mineral rights from the estate therein sold 
to appellants and by appellee agreed to be conveyed to 
them by warranty deed would not be according to the 
terms which the parties thereto definitely agreed upon. 
Consequently reformation cannot be granted. 

But even assuming the appellants knew, at the time 
they entered into the contract, that appellee did not 
then own the mineral estate that fact would not help 
appellee unless appellants had thereupon agreed to buy 
only the interest then owned by appellee, for as stated 
in Crahane v. Swan, — Or. —, 318 P. 2d 942: 

“The appellant cites Wetherby v. Griswold, 75 Or. 
468, 147 P. 388, 390, relying on the rule found at page 
475 as quoted from 37 Cyc. 742 and reading: 

“Tf the purchaser at the time of entering into the 
contract was aware of the defect in the vendor’s interest 
or title, or deficiency in the subject-matter, he is not, 
on suing for specific performance, entitled to any com- 
pensation or abatement of price.’ 

“The foregoing rule is, however, subject to an excep- 
tion: When the written contract between the parties 
provides that the vendor shall convey the premises free 
from encumbrances, it is immaterial that the purchaser 
had notice at the time of the contract that there was an 
encumbrance on the property. The purchaser has a 
right to insist upon the terms of his contract.” As stated 
in Pillsbury v. Alexander, 40 Neb. 242, 58 N. W. 859: 
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“In an action brought by a vendor against a vendee to 
compel the latter to specifically perform his contract to 
purchase real estate, such vendee is estopped from al- 
leging, as a defense to said action, a defect in his vendor’s 
title; which defect was brought to the actual knowledge 
of the vendee at the time he entered into such contract 
of purchase, and where the evidence shows that he con- 
tracted to purchase such real estate incumbered with the 
alleged defect.” As quoted from 55 Am. Jur., Vendor 
and Purchaser, § 154, p. 625, in Sofio v. Glissmann, 156 
Neb. 610, 57 N. W. 2d 176: ‘“‘ ‘Also, it has been held that 
where the vendee has knowledge of a lease of the prem- 
ises which were in possession of the lessee, he is charge- 
able with notice of the conditions and options in the 
lease, and he cannot, because of these matters, refuse to 
take title. If the vendee enters into a contract with 
knowledge of a defect in the title, and he agrees not to 
object to the title upon this ground, he cannot rely upon 
his defect as an excuse for not performing the contract.’ ” 
As we have already said, we do not find that appellants 
contracted to purchase the real estate herein involved 
with a deficiency in the fee title of the mineral estate. 
In fact, the exact opposite is true. 

Nor do we find the fact that appellants took posses- 
sion of the land immediately after March 16, 1956, as 
they had a contractual right to do, and have held it ever 
since estop them from now claiming the right of abate- 
ment. 

The evidence shows that appellants received the ab- 
stract to the property shortly after appellee signed the 
contract at North Platte, which was on March 17, 1956. 
Exactly when they received it is not shown by the evi- 
dence. As stated in Schlake v. Healey, 108 Neb. 35, 187 
N. W. 427: “Appellant received the abstracts about the 
20th day of February and was charged with knowledge 
of the condition of the record title disclosed by them, 
* * *” Thus appellants were charged with knowledge 
of the deficiency shortly after March 17, 1956, since the 
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abstract was certified on that date and apparently de- 
livered to one of the appellants shortly thereafter. 

It should be remembered that appellants are not deny- 
ing appellee’s title but merely claiming a deficiency 
therein of the mineral estate. If appellee could have 
supplied that deficiency at any time prior to trial then 
appellants would not have been in a position to complain 
thereof and say time was of the essence for, as stated 
in Schlake v. Healey, supra: “* * * since appellant had 
taken and retained possession of the real estate under the 
contract, he lost his right to have the title tested in the 
light of the record as disclosed by the abstract on April 
1. Under the circumstances, appellant brought himself 
within the rule announced in Seaver v. Hall, 50 Neb. 
878, and the rights of the parties are to be determined 
by the state of the title, not as the abstract showed it to 
be on April 1, but as it was, and as the court found it 
to be, at the time of the trial.” See, also, Seaver v. 
Hall, 50 Neb. 878, 70 N. W. 373. As part of the same 
principle the vendee in possession is not estopped to 
claim such deficiency for to do so would destroy the 
principle of abatement in case of a defect in the quantity 
or quality of the estate bargained for. See Freeman v. 
Elder, supra. As therein stated by quoting from 49 Am. 
Jur., Specific Performance, § 105, p. 123: “‘* * * The 
vendee, in other words, may waive full performance and 
accept such title as the vendor is able to give, and if he 
chooses to do so, he has a right to that and to an abate- 
ment, and the court will not hear the objection, by the 
vendor, that the purchaser cannot have the whole.’ ” 

Appellants complain of the trial court’s undue re- 
striction in their cross-examination of George N. Phillips. 
In Johnson v. Griepenstroh, 150 Neb. 126, 33 N. W. 2d 
549, we said: “‘ “Generally, on cross-examination of a 
witness, any fact may be elicited which tends to show 
bias or partiality, and if the witness denies the fact 
showing the bias or interest, the cross-examining party 
may call other witnesses to contradict the witness.” 
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Cabel v. State, 18 Ala. App. 557. * * * And it is fur- 
ther held that considerable latitude should be allowed 
in eliciting from a witness, or in attempting to elicit and 
to establish, bias, hostility, corruption, or interest of the 
witness bearing upon his credibility. Glass v. State, 147 
Ala. 50.2. (Vassar v. Chicago, B. & Q. R. R. Co., 121 
Neb. 140, 236 N. W. 189, 74 A. L. R. 1154.)” We find 
this complaint has merit but in view of our holding 
herein such error becomes immaterial. 

In Freeman v. Elder, supra, we said: ‘“* * * whether or 
not there was any basis upon which to ascertain the 
amount of the compensation or abatement with any rea- 
sonable degree of certainty is a question of fact de- 
pendent upon the character or quality of evidence which 
may be adduced by plaintiff with relation thereto upon 
the merits * * *.” Here admittedly the mineral estate 
is valuable, constitutes an essential element of the land’s 
valuation, and its value is ascertainable with a rea- 
sonable degree of certainty. However, we think the 
character and quality of the evidence adduced to show 
its value, particularly as presented by appellee, is in- 
sufficient for that purpose. In order to prevent a pos- 
sible injustice we reverse the judgment and remand the 
cause to the district court solely for the purpose of 
permitting both sides to introduce additional evidence 
as to the value of the mineral estate with directions that 
the trial court determine the value thereof and de- 
duct it from the balance of the purchase price owing 
from appellants to appellee and order specific perform- 
ance of the contract accordingly. All costs are to be 
taxed to appellee. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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NEWELL STANLEY, APPELLEE, V. BENJAMIN EBMEIER ET AL., 
APPELLANTS. 
90 N. W. 2d 290 


Filed May 31, 1958. No. 343876. 


1. Appeal and Error. It is not the province of this court in an 
appeal in an action at law to resolve conflicts in or weigh the 
evidence. 


It is presumed in such an action that controverted facts 
were decided by the jury in favor of the successful party and 
its findings based on conflicting evidence will not be disturbed 
unless they are clearly wrong. 

3. Trial. If there is evidence which sustains a finding for the liti- 
gant who has the burden of proof in an action at law the trial 
court may not disregard it and decide the case as a matter of 
law. 


4. Automobiles. The doctrine of sudden emergency may not be 
successfully invoked by a litigant unless there is evidence that 
such an emergency existed, that the party seeking the benefit 
of the doctrine did not cause the emergency, and that he used 
due care to avoid it. 


5. The operator of a motor vehicle is required to have 
his vehicle under such reasonable control as to be able to avoid 
collision with another vehicle whose driver exercises due care. 

6. Complete control which will prevent an accident by the 


anticipation of negligence on the part of another, in the ab- 
sence of warning or knowledge, is not required. 

7. Automobiles: Negligence. Reasonable control by the operator 
of a motor vehicle is such as will enable him to avoid an accident 
involving another motor vehicle operated without negligence or 
with a pedestrian who is exercising due care. 


It is a general rule, subject to exceptions not 
applicable to this case, that it is negligence as a matter of law 
for a motorist to drive an automobile on a public highway at 
any time at a speed or in such manner that it cannot be stopped 
or its course changed in time to avoid a collision with an object 
or obstruction discernible within the range of vision in the 
direction he is traveling. 


The basis of the foregoing rule is that the 
driver of an automobile is legally and mandatorily obligated to 
maintain such a lookout that he can see what is plainly visible 
before him and to operate his automobile in such a manner that 
he can stop it and avoid collision with any object in front of him. 
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APPEAL from the district court for Dixon County: 
Joun E. NEwrton, Jupce. Affirmed. 


Philip H. Robinson and Hutton & Hutton, for appel- 
lants. 


Sherman W. McKinley, Jr., and McEntaffer & Fach- 
man, for appellee. 


Heard before Srmwmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucH, JJ. 


Bos.aueH, J. 

The causes of action asserted by appellee were in 
substance as follows: Benjamin Ebmeier conducted 
business as Home Oil Company. Gerald Dowling was 
at the times referred to an agent and employee of Benja- 
min Ebmeier, was engaged in the business of his prin- 
cipal and employer, and was acting within the course 
of his employment. Appellee was at about 9:30 a. m., 
April 25, 1955, operating a 1950 Chevrolet pick-up truck 
in a westerly direction on U. S. Highway No. 20, here- 
after referred to as Highway No. 20, about 1 mile east 
of the intersection of Nebraska State Highway No. 116 
with Highway No. 20 in Dixon County. He intended 
to make a left-hand turn on an intersecting road. He 
extended his left arm through and out from the left 
window of his vehicle as a left-hand turn signal and de- 
creased the speed of his vehicle to accommodate and 
facilitate the turn he intended to make. The rate of 
the speed of the vehicle he was operating was about 
10 miles per hour at the time of the collision of a truck 
owned by Benjamin Ebmeier and operated by Gerald 
Dowling with the pick-up truck driven by appellee. Ger- 
ald Dowling was operating a 1952 Chevrolet 2-ton truck 
of his employer on Highway No. 20 at the time and place 
aforesaid at a speed of about 60 miles per hour. As 
appellee was approaching the intersection upon which 
he intended to turn to the left or south but while he 
was still on his right or north side of Highway No. 20, 
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Gerald Dowling operated the truck he was driving across 
Highway No. 20, into and upon the south lane of it, and 
collided with a Buick automobile moving towards the 
east and driven by Joseph Carlson on Highway No. 20. 
Immediately thereafter the truck operated by Gerald 
Dowling collided with the rear of the pick-up truck in 
which appellee was traveling towards the west in and 
upon the north or right-hand lane of Highway No. 20. 
The highway was paved. The highway extended east 
and west. The pavement was dry, the weather was 
clear, and it was daylight. The collision of the 1952 
Chevrolet truck with the pick-up truck of appellee was 
the proximate result of the negligence of appellants 
as follows: The operation of the truck was at an ex- 
cessive rate of speed and at a greater speed than was 
reasonable under the circumstances then existing; fail- 
ure to keep a proper lookout for traffic on the highway; 
failure to operate the vehicle in such a manner that it 
could be stopped within the assured clear distance 
ahead; and operating the vehicle on and in the left lane 
of the highway when there was traffic moving therein 
from the west and there was not time or distance suffi- 
cient to pass the vehicle of appellee. The collision of 
the vehicles caused severe injuries, permanent disability, 
and great damage in specified amounts to the appellee 
for which judgment was asked against appellants. The 
second cause of action was for the damage caused to 
the pick-up truck of appellee and judgment was sought 
against appellants for it. 

The causes of action alleged by appellee were each 
denied by appellants and they asserted that the collision 
complained of by appellee and the damages alleged to 
have resulted therefrom were proximately caused by 
the negligence of appellee. The reply thereto was a 
denial of the new matter of the answer. 

A trial of the issues resulted in a verdict for appellee on 
each of the causes of action and a judgment was rendered 
thereon for appellee and against appellants. The latter, at 
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the close of the evidence, requested the court to decide 
the case as a matter of law and to render a judgment 
for appellants. Appellants, after the entry of judgment 
upon the verdict, made a motion for a judgment notwith- 
standing the verdict or, in the alternative, for a new 
trial of the case. The motion was denied and appellants 
have pursued this appeal. 

It is necessary to determine if the proof is sufficient 
to sustain the finding of the jury in favor of appellee. 
The evidence and reasonable inferences therefrom must 
be considered most favorably to him. Calvert v. Miller, 
163 Neb. 501, 80 N. W. 2d 123. All disputed issues of 
fact must be considered resolved by the jury favorably 
to appellee. James v. Hogan, 154 Neb. 306, 47 N. W. 2d 
847; Shields v. County of Buffalo, 161 Neb. 34, 71 N. W. 
2d 701. 

The accident which was the occasion of this litigation 
occurred about 9:30 a. m., April 25, 1955, on Highway 
No. 20 about 160 feet east of the intersection of Highway 
No. 20 and a north-and-south road about 4 miles from 
Dixon. Highway No. 20 was paved with concrete. It 
was 20 feet wide, in good condition, and extended east 
and west. It intersected a north-and-south road about 
150 or 160 feet west of the place of the accident. It 
was a clear, dry day and during daylight when the col- 
lision took place. The parties were advised as to High- 
way No. 20, the intersecting roads, and the environ- 
ment generally. 

Appellee went to and upon Highway No. 20 from 
his farm 1,767 feet east of the intersection last mentioned. 
He was traveling in and operating a 1950 Chevrolet 
pick-up truck, hereafter referred to as the pick-up. His 
vehicle was in good mechanical condition. The rear 
stop-light lamps, activated by the use of the brakes of 
the vehicle, were in good operating condition and per- 
formed as they were intended to do. The highway 
from where he entered it was upgrade for 1,112 feet. The 
grade of it was 3 percent. When appellee stopped before 
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going upon the highway he saw an oil truck approaching 
on Highway No. 20 from the east about 1,000 feet from 
appellee. This was the truck which collided with ap- 
pellee and it was owned by Benjamin Ebmeier, one of 
the appellants, hereafter called appellant, and operated 
by Gerald Dowling, one of the appellants and an em- 
ployee of Benjamin Ebmeier. Gerald Dowling will be 
hereafter identified by the name Dowling. Appellee 
traveled west at a speed of 25 to 30 miles per hour up 
the hill to its top or crest, a distance of 1,112 feet west 
from where he entered Highway No. 20. As he was 
starting down the hill, which had a grade of 5.67 percent, 
he lightly pressed the brake pedal of his vehicle and 
reduced his speed moderately. He did this because he 
intended to turn to the left or south at the intersection he 
was traveling towards which was 655 feet west of the 
crest or top of the hill over which he had just traveled. 
His mail box was a short distance south of the intersec- 
tion on the north-and-south road. He intended to stop 
there and get his mail. 

Appellee met and passed a flat-bed truck, a bread truck, 
and a Buick automobile traveling towards the east. The 
flat-bed truck had a brooder house on it which was 
about 1 foot wider than the bed of the truck and extended 
over the center line of the highway. He met this truck 
near the top of the hill. The bread truck was about two- 
thirds of the way up the hill and the Buick automobile 
was about 200 feet east of the intersection. Appellee had 
just passed the Buick automobile when his vehicle re- 
ceived a terrific jar. He was jostled and thrown about 
in the cab of his truck and experienced a sensation of 
falling. The contact with the pick-up was at its left 
rear. Appellee was thrown from his pick-up through 
space and came to rest in the center of the north-and- 
south road approximately 20 feet north of the north line 
of Highway No. 20. He received serious and perma- 
nent injuries. Appellee at all times after he entered 
Highway No. 20 operated his truck on the north or right 
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half of the highway until it was in collision with the oil 
truck operated by Dowling. He did not at any time 
cross the center line of the highway with his pick-up. 
The speed of his vehicle immediately before it was col- 
lided with was 10 to 15 miles per hour. Appellee, before 
his pick-up was hit, gave a left-turn signal with his left 
hand and arm extended out of the left window of the 
cab of his vehicle. There was a clear, unobstructed view 
by any traveler on Highway No. 20 going west from the 
top of the hill to and beyond the first intersection a dis- 
tance of more than 600 feet. 

The Buick automobile going east, which appellee passed 
as he was going down the hill towards the intersection, 
was driven by Joseph Carlson. There was a bread truck 
in front of the Buick, a truck with a building on it pre- 
ceded the bread truck, and these three vehicles were 
traveling about 15 miles per hour. When Carlson saw 
appellee the former was 125 to 150 feet up the hill from 
the intersection west of where the accident happened. 
He then saw a Home Oil Company truck, which will be 
spoken of as oil truck hereafter. It was about 230 feet 
east of the intersection. It was then in the north lane 
of Highway No. 20. It then swerved back and forth over 
the highway and moved towards the Buick automobile. 
Carlson accelerated the speed of the Buick and got to the 
south or right until the front wheel of it was off the 
pavement to the south. The oil truck collided with the 
Buick immediately back of its left front door. The 
Buick skidded or was pushed for a distance by the 
front bumper of the oil truck and then there was a 
second crash. The Buick was probably 150 feet or slight- 
ly more east of the intersection when the oil truck first 
collided with it. The oil truck was about 125 feet east 
of the pick-up of appellee when Carlson first saw it. 
He observed that Dowling, the operator of the oil truck, 
had applied its brakes and was attempting to decrease 
its speed before it collided with the Buick. The speed 
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of the oil truck when Carlson first saw it west of the top 
of the hill was 40 to 50 miles per hour. 

The operator of the truck which was transporting the 
brooder house met and passed appellee as he came over 
the crest of the hill and he was, according to the trucker, 
traveling at 15 to 20 miles per hour. The operator of the 
truck met the oil truck 400 or 500 feet east from the 
crest of the hill and the speed of that truck was 40 to 50 
miles per hour. The bread truck was west of the flat-bed 
truck. The driver of the bread truck first saw appellee 
when he was a short distance west of the crest of the 
hill proceeding west in the north lane of Highway No. 
20 at a speed of 10 to 15 miles per hour. When the op- 
erator of the bread truck was about 50 feet east of the 
intersection he saw the oil truck traveling west come 
over the hill at a speed of between 40 and 45 miles per 
hour. The bread truck was about halfway up the hill 
east of the intersection when it met the oil truck and 
they passed. The oil truck swerved to the left or south 
in an attempt to avoid colliding with the pick-up and 
struck the Buick automobile which was following the 
bread truck while the oil truck was partly at least in 
the south lane of the highway. The oil truck then 
swerved back toward the north lane of the highway and 
collided with the back end of the pick-up. The Buick 
automobile was south of the center of the pavement when 
it was hit and the pick-up was in the north lane of the 
highway when it was struck by the oil truck. There 
were skid marks on the pavement made by the tires of 
the oil truck from a point 29 feet east of and extend- 
ing west to the place where the oil truck collided with 
the pick-up. The oil truck came to rest 200 feet west of 
the situs of the accident. 

A witness testified that Dowling told him at the scene 
of the accident that appellee had given a signal; that 
Dowling had taken his eyes from the road to look at 
the flat-bed truck; that when he turned back he realized 
that appellee had decreased his speed; that Dowling put 
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on the brakes of the oil truck but they did not seem to 
work just right; and that he, Dowling, could not avoid 
the truck he was operating from colliding with the pick- 
up of appellee. 

Dowling testified he entered Highway No. 20 one-half 
mile east of where appellee went upon this highway the 
morning of the accident. The brakes of the truck he was 
using were then operating properly. When he was a 
considerable distance east of the home of appellee Dowl- 
ing saw appellee drive down the lane of his farm and 
enter Highway No. 20. He proceeded westward at a 
speed of 10 to 12 miles per hour and increased it to 25 
to 30 miles per hour. The speed of the oil truck Dow]l- 
ing was operating was 40 to 45 miles per hour. He saw 
the pick-up go over the hill to the west and it was 200 or 
300 feet ahead of the oil truck. When the witness got 
to the top of the hill appellee was 200 feet to the west. 
The witness reduced the speed of the oil truck to 30 
miles per hour. He saw and passed the truck on which 
the brooder house was being transported. As he ap- 
proached the bread truck he observed that appellee had 
suddenly reduced his speed. Dowling attempted to go 
around the pick-up of appellee. He then saw the Buick 
automobile only 50 or 75 feet behind the bread truck. 
He thought he could drive the oil truck between the 
Buick and the pick-up but decided that he could not. He 
turned the oil truck back, obviously towards the north, 
sideswiped the Buick automobile, and he then collided 
with the rear of the pick-up. The contact with the Buick 
removed the chrome from the door, made a long dent 
in it, and took off the front part of the back fender. The 
right front of the oil truck hit the rear of the pick-up. 
Appellee gave no signal that he was slowing up or 
going to stop, according to Dowling. When Dowling 
attempted to pass appellee he could not see the south 
lane of the highway to the west or the traffic moving 
thereon towards the east. When he drove the oil truck 
into the south lane of the highway he then saw the Buick 


724 NEBRASKA REPORTS [Vou. 166 


Stanley v. Ebmeier 


automobile. When the oil truck was passing the bread 
truck appellee was about 100 feet west of it. Dowling 
said he saw appellee reduce his speed. Dowling then 
applied the brakes on the oil truck and attempted to 
pass the pick-up and avoid hitting it. He failed in both 
objectives. 

The findings of the jury favorable to appellee are sup- 
ported by the evidence. If there is evidence which will 
sustain a finding for the litigant who has the burden of 
proof in a cause, the trial court may not disregard it 
and decide the case as a matter of law. Long v. Whalen, 
160 Neb. 813, 71 N. W. 2d 496; Barney v. Adcock, 162 Neb. 
179, 75 N. W. 2d 683; Larsen v. Omaha Transit Co., 165 
Neb. 530, 86 N. W. 2d 564. 

The charge of appellants that appellee was guilty of 
contributory negligence which was the proximate cause 
of the collision of the oil truck with the pick-up of ap- 
pellee is based on the failure of appellee to look back 
or to observe where the oil truck was behind him as the 
vehicles traveled down the hill to the place of the acci- 
dent, and that appellee suddenly reduced the speed of 
his pick-up and failed to give a signal of his intention to 
stop or to suddenly reduce his speed. Dowling, the 
operator of the oil truck, saw the appellee enter High- 
way No. 20 when Dowling was a considerable distance 
east of that place. Appellee produced evidence the dis- 
tance was about 1,000 feet and it was not disputed. 
Dowling had a clear, unobstructed view of appellee as 
he proceeded west to the top of the hill a distance of 
more than 1,100 feet from where appellee entered the 
highway. When Dowling passed the top of the hill he 
was about 200 feet behind appellee and Dowling had a 
clear view of appellee until his vehicle was collided with 
by the truck operated by Dowling, a distance of about 
500 feet. The speed of appellee’s vehicle when he 
reached the top of the hill was 25 to 30 miles per hour. 
This was decreased to 10 to 15 miles per hour at the time 
of the collision. Dowling was traveling 40 to 45 miles 
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per hour and he only claims he reduced his speed to 30 
miles per hour. Appellee traveled only in the north or 
right lane of the highway. He did not stop his truck. 
He had no reason to do so. He was then 150 feet or more 
east of the intersection traveling at the moderate speed 
of 10 to 15 miles per hour and he did not intend to stop 
when he reached the intersection. His intention was to 
turn to the left and go south on the north-and-south road. 
He did not reduce the speed of the pick-up suddenly. 
He put the brakes on lightly and reduced the speed 
gradually and moderately from 25 to 30 miles per hour 
to 10 to 15 miles per hour. Dowling saw that the speed of 
the pick-up was being reduced by appellee when Dowl- 
ing approached the bread truck going east and appellee 
was at that time at least 100 feet to the west of it. 
Dowling made no effort to reduce his speed and avoid 
an accident with either the Buick automobile or the pick- 
up or both of them which were west of him. He instead 
elected to pass appellee, drove his truck in the south lane 
of the highway, collided with the Buick automobile, and 
then turned his oil truck to the north and caused it to 
collide with the pick-up of appellee. 

The statutory provision that the operator of a motor 
vehicle shall not stop or suddenly decrease the speed of 
the vehicle without giving an appropriate signal to the 
driver of any vehicle immediately to the rear has no 
application to this case. The charge of appellants that 
negligence of appellee was the proximate cause of the 
collision of the vehicles complained of by him and any 
injuries and damages resulting therefrom is wholly un- 
supported by proof. The trial court correctly denied 
the motion of appellants for a judgment notwithstanding 
the verdict or, in the alternative, for a new trial. 

Instruction No. 1 was a statement in reference to the 
contents of the petition. The petition contained a state- 
ment that appellee was traveling on Highway No. 20 
and intended “to make a left hand turn onto an inter- 
secting dirt road.” The instruction disregarded this 
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statement and appellants complain that it thereby “en- 
tirely kept from the jury a very important fact admitted 
in the pleadings—that plaintiff was going to make a left 
hand turn.” This instruction was not the expression of 
any rule of law. It was an informative summary of the 
petition. The uncontroverted evidence of appellee sup- 
plied the jury with the information that he intended to 
make a left-hand turn at the intersection: “I intended 
to make that lefthand turn.” If there was error in the 
omission it was not prejudicial. The jury had the fact 
that appellee intended to turn left at the intersection and 
to go to his mail box. 

The trial court gave by instruction No. 10 what it 
considered to be relevant rules of the road. These in- 
cluded the ones concerning a vehicle overtaking and 
passing another vehicle on a public highway. Appel- 
lants do not complain that there was any incorrect state- 
ment of law in the instruction. They object that the 
effect of it was to inform “the jury as a matter of fact 
that this was an overtaking and passing case” and de- 
prived the jury of deciding whether the rear-end colli- 
sion with the pick-up truck of appellee was due to sudden 
reduction of speed by him, excessive speed by appel- 
lants, or a passing case in which different rules of law 
would apply; and that the charge to the jury did not 
inform it that if this was not a passing case but an emer- 
gency situation then the requirements of law were that 
if Dowling demeaned himself as an ordinary, careful, and 
prudent person would have done under the circum- 
stances, he was not negligent even though he committed 
an error of judgment. 

If instruction No. 10 advised the jury that this was an 
“overtaking and passing” case it stated a fact abundant- 
ly shown by and confirmed in the record. Dowling, as 
he was following appellee down the hill towards the 
place of the collision, approached the bread truck and 
attempted to pass the pick-up driven by appellee. The 
exact words of Dowling are: “Then is when I attempted 
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to go around Mr. Stanley. As I attempted to go around 
there I saw there was a Buick car behind this bread 
truck.” Dowling then thought he would go between the 
Buick and the pick-up of appellee but he desisted from 
this desperation undertaking and turned the oil truck to- 
wards the north lane of the highway, and collided with 
the Buick automobile and then with the pick-up of 
appellee. This is the testimony of Dowling, the driver 
of the oil truck. It is not disputed. This instruction 
did not deprive the jury of anything it could properly 
have considered or decided in the case. The cause of 
the collision ceased to be uncertain after Dowling testi- 
fied. His testimony is in substance a confession of neg- 
ligence on his part. 

The instruction was wholly foreign to what appellants 
refer to as an “emergency situation.” The record shows 
that any emergency that existed was created by the un- 
warranted conduct of Dowling and that his negligence 
existed throughout until the collision happened and the 
damage was done. There was no plea or mention of a 
sudden emergency by appellants before their brief sug- 
gested it. The doctrine of sudden emergency cannot be 
invoked in a negligence case unless there is competent 
evidence to support a conclusion that a sudden emer- 
gency actually existed and it cannot be successfully in- 
voked by one who has brought that emergency upon 
himself by his acts or who has not used due care to avoid 
it. Roby v. Auker, 149 Neb. 734, 32 N. W. 2d 491; Grey- 
hound Corp. v. Lyman-Richey Sand & Gravel Corp., 
161 Neb. 152, 72 N. W. 2d 669; Dryer v. Malm, 163 Neb. 
72, 77 N. W. 2d 804. Instruction No. 10 is not subject to 
the objections made to it by appellants. 

The assault on instruction No. 12 that it directed the 
attention of the jury to Dowling and away from the acts 
of appellee; that it defined with meticulous care the 
duties of appellants; and that it gave slight mention or 
none at all of the obligations of appellee as the opera- 
tor of a motor vehicle has no merit. The instruction was 
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general concerning duties of the operator of a motor ve- 
hicle and it applied to appellee and to Dowling alike. 
It made no mention of either of them and no distinction 
between them; in fact, it was quite universal as it spoke 
of the duties of a driver of a motor vehicle to keep a 
proper lookout etc. There is no claim that it contained 
any incorrect matter and appellants made no request for 
an enlargement of it. Its inclusion in the charge to the 
jury was not improper. 

Appellants claim error because of instruction No. 13. 
The language of it is: “It is the duty of the driver of a 
motor vehicle to maintain ‘reasonable control’ of his 
automobile. Reasonable control is such as would enable 
him to avoid collisions with other vehicles, operated 
without negligence. ‘Complete Control’ such as will 
prevent collisions only by anticipating the negligence or 
illegal disregard of traffic regulations by others in the 
absence of notice, warning or knowledge thereof is not 
required.” The instruction has in substance the ap- 
proval of this court. Greyhound Corp. v. Lyman- 
Richey Sand & Gravel Corp., supra. 

The oil truck was operated by Dowling on Highway 
No. 20 for about 2,600 feet before the collision of the 
vehicles with the knowledge that appellee was preceding 
him traveling in his pick-up in the right or north lane 
of the highway towards the west. The view of appellee 
and his pick-up by Dowling was complete and continuous 
except as temporarily cut off by the hill over which 
they traveled. When they were both on the west of the 
hill there were about 200 feet between them. They 
traveled for about 500 feet on the west of the hill. When 
Dowling decided to make an effort to pass appellee the 
pick-up of appellee was about 100 feet west of the oil 
truck operated by Dowling. Appellee was then travel- 
ing at a speed of 10 to 15 miles per hour. In Bramhall v. 
Adcock, 162 Neb. 198, 75 N. W. 2d 696, this court said: 
“It is a general rule, subject to exceptions not applicable 
to this case, that it is negligence as a matter of law for 
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a motorist to drive an automobile on a public highway, 
at any time, at a speed or in such manner that it cannot 
be stopped or its course changed in time to avoid a col- 
lision with an object or obstruction discernible within 
his range of vision in the direction he is traveling. * * * 
The basis of the foregoing general rule is that the driver 
of an automobile is legally and mandatorily obligated 
to keep such a lookout that he can see what is plainly 
visible before him and to operate his automobile in such 
a manner that he can stop it and avoid collision with any 
object in front of him.” See, also, Greyhound Corp. v. 
Lyman-Richey Sand & Gravel Corp., supra; Guerin v. 
Forburger, 161 Neb. 824, 74 N. W. 2d 870; Dryer v. Malm, 
supra. 
The judgment should be and it is affirmed. 
AFFIRMED. 


CHARLES J. ODEN, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
90 N. W. 2d 356 


Filed May 31, 1958. No. 34387. 


Juries. The procedure relating to the voir dire examination of 
prospective jurors requires the trial court to give each of the 
parties the right, within reasonable limits, to put pertinent 
questions to each and all of the prospective jurors for the 
purpose of ascertaining whether or not there exists sufficient 
grounds for challenge for cause and also to aid each of the 
parties in the exercise of the statutory right of peremptory 
challenge. This right, when requested, must be granted and 
failure to do so is prejudicial error. 


Error to the district court for Gage County: CLOYDE 
B. ELuis, JupGE. Reversed and remanded. 


W. O. Baldwin, for plaintiff in error. 


Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 
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Heard before Simmons, C. J., CARTER, MESSMoORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGcu, JJ. 


WENKE, J. 

This is an error proceeding brought here from the dis- 
trict court for Gage County by Charles J. Oden. Oden 
was charged in the district court with having unlawfully 
operated a motor vehicle upon a public street in Gage 
County on April 28, 1957, while under the influence of 
alcoholic liquor. A jury found Oden “guilty as charged.” 
After his motion for new trial had been overruled and 
after the trial court had found it was his third such of- 
fense, Oden was sentenced to serve not less than 24 nor 
more than 30 months in the State Reformatory, his 
driver’s license was revoked, and he was ordered not to 
operate a motor vehicle until after 1 year had elapsed 
following his final discharge from such sentence. 

It should be stated that the charge made against Oden, 
who will hereinafter be referred to as defendant, con- 
tained a statement that it was his third offense of oper- 
ating a motor vehicle while under the influence of alco- 
holic liquor and, after being convicted, defendant admit- 
ted to the trial court, before sentence was imposed, that 
that was true. 

The principal question raised by defendant is, did he 
have a right to have his counsel personally conduct a 
voir dire examination of the prospective jurors? At 
the beginning of the trial defendant’s counsel requested 
permission of the trial court to personally conduct the 
voir dire examination of the jury and to be permitted 
to personally ask questions of the individual jurors. This 
request the trial court refused. The trial judge did, 
however, examine the jurors, both individually and col- 
lectively, as to their qualifications to serve and permitted 
counsel for both sides, through him, to submit questions 
to them in regard thereto. 

Apparently this court has never passed directly on this 
question but has often inferred that such right existed. 
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See, Basye v. State, 45 Neb. 261, 63 N. W. 811; Van Skike 
v. Potter, 53 Neb. 28, 73 N. W. 295; Wilson v. State, 87 
Neb. 638, 128 N. W. 38; Stone v. State, 103 Neb. 712, 174 
N. W. 303; Strong v. State, 106 Neb. 339, 183 N. W. 559; 
Nama v. Shada, 150 Neb. 362, 34 N. W. 2d 650; Trebel- 
horn v. Bartlett, 154 Neb. 113, 47 N. W. 2d 374. As 
stated in Van Skike v. Potter, supra: “It is true that a 
litigant has the right to examine a person called as a 
juror for the purpose of ascertaining whether or not 
there exists grounds for challenging such person for 
cause.” And in Nama v. Shada, supra, we said: “The 
right of counsel to interrogate jurors on their voir dire 
examination, in order to determine whether or not it is 
expedient to challenge any of them peremptorily, within 
proper limits, cannot be denied.” 

Other state courts that have passed on this question 
are divided in regard thereto. As stated in 50 C. J.S., 
Juries, § 276, p. 1055: ‘While the statutory mode of 
examination must be followed where applicable, the 
conduct of the examination is under the supervision and 
direction of the court, and in some jurisdictions, but not 
in others, the court may assume exclusive conduct of 
the examination, without permitting counsel personally 
to examine the jurors.” In many states the procedure 
relating thereto is specifically controlled by statute. 
That is not the situation in this state. However, in some 
states where it is not controlled by statute the courts 
have come to opposite conclusions. See, State v. Guidry, 
160 La. 655, 107 So. 479; State v. King, 158 S. C. 251, 155 
S. E. 409. As stated in State v. Guidry, supra: “There 
is a wide variance in American jurisdictions in the 
method adopted for the examination of jurors on their 
voir dire. In some of the jurisdictions, the statutes 
provide for certain specific questions to be propounded 
to the prospective jurors to test their qualifications. In 
other jurisdictions, the courts hold that counsel for the 
defendant cannot insist upon such an examination as a 
matter of right. Where this rule prevails, the practice is 
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for the judge, on his own initiative or upon the motion 
of either party, to interrogate the juror asking such ques- 
tions as he shall deem necessary, or by propounding any 
question, which he considers proper, submitted to him 
by counsel on either side. The usual and better prac- 
tice, however, is to permit counsel to conduct the exam- 
ination under the direction and supervision of the court. 
35 C. J. 397; 16 R. C. L. 246. That is the procedure fol- 
lowed in this state. While it has not been prescribed 
by statute, it has been the uniform and customary prac- 
tice in our courts, so far as we are aware, since their 
organization. As a result of a long series of actions, con- 
stantly repeated, and by uninterrupted acquiescence, it 
has acquired the force and effect of a rule of law gov- 
erning jury trials in this jurisdiction.” In federal courts 
the procedure is controlled by Rule 47(a), 28 U.S.C. A. 
480. See Paschen v. United States, 70 F. 2d 491. 

Our Constitution provides, insofar as here material, 
that: “In all criminal prosecutions the accused: shall 
have the right to appear and defend in person or by 
counsel * * * and a speedy public trial by an impartial 
jury of the county or district in which the offense is al- 
leged to have been committed.” Art. I, § 11, Constitu- 
tion of Nebraska. As we said in Wilson v. State, supra: 
“Tt is unnecessary for us to repeat what is provided by 
our constitution, and so often declared by all the courts 
of the land, including this one, that in all criminal cases 
an accused is entitled to a fair and impartial trial by an 
impartial jury, and that it is the sworn duty of the courts 
to see that that right is scrupulously maintained.” 

To safeguard this constitutional right the Legislature 
has provided for peremptory challenges and challenges 
for cause. §§ 29-2005, 29-2006, 29-2007, 29-2008, 25-1609, 
25-1636, R. R. S. 1943. 

In Basye v. State, supra, we said: “One object of the 
voir dire examination is to ascertain whether the mind 
of the venireman is entirely free from bias, or prejudice, 
and whether he would make a competent juror. But the 
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purpose of such examination is not alone to ascertain 
whether sufficient grounds for challenge for cause exist, 
but as well to enable the accused to properly exercise his 
right to challenge peremptorily.” And later, in Strong 
v. State, supra, we said: ‘The principal purpose of the 
voir dire examination is to ascertain whether the pro- 
posed juror is free from bias or prejudice, and whether 
he is in such attitude of mind with respect to the case in 
hand that he would be a fair and impartial juror. With 
this end in view, it is the policy of the law to give to the 
parties ample opportunity to question the venireman 
upon matters bearing upon his competency, and ques- 
tions which tend to show his attitude of mind and feel- 
ings should not be unreasonably abridged. And as each 
party has the right to exercise a certain number of per- 
emptory challenges, it is proper, within reasonable lim- 
its, to propound questions which, in the judgment of the 
respective parties, may assist them in the exercise of that 
right. The extent to which the examination may be car- 
ried rests in the sound discretion of the trial court, and 
its ruling will not be disturbed unless there has been an 
abuse of discretion to the prejudice of the party com- 
plaining.” 

We think the following from Donovan v. People, 139 
Ill. 412, 28 N. E. 964, is here applicable: “By the laws 
of this State the right of peremptory challenge in crim- 
inal cases is given to the People equally with the defend- 
ant, and its exercise by the People, in the exclusion of 
improper persons from jury service, is frequently as im- 
portant, and quite as necesasry to the due administration 
of justice, as it is to the defendant for his protection. 
In either case, it is often indispensable to an intelligent 
selection of a fair and impartial jury, that the occupation, 
habits, associations and predisposition of the juror should 
be known, so far as they might tend to bias or pervert 
his judgment. To deprive a party, whether the People 
or defendant, of an intelligent exercise of the right, is 
practically to take away the right. And every lawyer 
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experienced in the trial of causes knows that to its in- 
telligent exercise a reasonable examination of the juror 
is frequently absolutely necessary. If this may not be 
done, the People and defendant alike must take all who 
are not subject to challenge for cause, or resort to per- 
emptory challenge indiscriminately, and without that 
knowledge, easily within reach, if reasonable examina- 
tion is permitted, which would enable them to exercise 
the right intelligently. The defendant is guaranteed, in 
every criminal case, a trial by a fair and impartial jury, 
and society is equally interested in the selection of none 
other; and in view of this object to be attained in im- 
paneling the jury, the law-making power of the State 
has deemed it wise to give the right of peremptory 
challenge, to be exercised in the discretion of the party 
entitled, and the courts are not authorized to limit or 
restrict the right, or prescribe rules which shall render 
it unavailing. Such reasonable examination by counsel 
should always be allowed as will enable the court to 
see that the jurors stand indifferently between the parties 
and are possessed of the requisite qualifications, and also 
to enable counsel to challenge for cause, if cause exists, 
or to exercise the right of peremptory challenge when 
in their judgment it is deemed necessary or advisable. 
The court may also examine the jurors, if he sees fit 
to do so, and if not otherwise satisfied of their compe- 
tency or impartiality, should always make such exam- 
ination as will satisfy him thereof. Such has been the 
uniform practice in the courts of this State, so far as 
we are aware, since its organization, subject always to 
the restriction and limitation that the examination by 
counsel must be reasonable and confined to pertinent 
matters, inquiry into which will tend to enlighten court 
and counsel in respect of the fitness and competency of 
the juror.” The court therein went on to say: “The 
examination should, in all cases, be confined to a legiti- 
mate inquiry into the particular matter under investi- 
gation, and taking range enough only to put the court 
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and counsel in possession of such material matters affect- 
ing the juror as will enable them to act intelligently in 
the selection of the jury. The nature and extent of the 
inquiry in each case is necessarily left to the sound judg- 
ment and judicial discretion of the presiding judge.” As 
later stated by the same court in People v. DeLordo, 350 
Ill. 148, 182 N. E. 726: “While a trial judge has a dis- 
cretion to limit the extent to which attorneys may go 
in their examination of jurors, he has no right to deny 
a defendant the right to make all such reasonable in- 
quiries of a juror as may enable him to determine wheth- 
er or not such juror will be free from bias and prejudice 
in exercising his judgment in the case and as will enable 
the defendant to exercise his right of peremptory chal- 
lenge intelligently.” 

We think the usual and better practice is to permit 
counsel for both sides to conduct the voir dire examina- 
tion under the direction and supervision of the court. 
That is the procedure that has been uniformly and cus- 
tomarily practiced in our courts, as far as we are aware, 
since their organization and has been kept in force by 
section 25-1106, R. R. S. 1943, which provides: ‘The 
general mode of summoning, impaneling, challenging 
and swearing the jury is not changed by this code.” 

In view of the foregoing we think the procedure relat- 
ing to the voir dire examination of prospective jurors 
requires the trial court to give each of the parties the 
right, within reasonable limits, to put pertinent ques- 
tions to each and all of the prospective jurors for the pur- 
pose of ascertaining whether or not there exists suf- 
ficient grounds for challenge for cause and also to aid 
each of the parties in the exercise of the statutory right 
of peremptory challenge. The trial court’s refusal to 
grant defendant this right was prejudicial error. 

Since the cause must go back for retrial we find no 
need to discuss the facts or other questions raised. 

REVERSED AND REMANDED. 
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CHARLES SEDLACEK, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
90 N. W. 2d 340 


Filed May 31, 1958. No. 34404. 


1. Criminal Law: Evidence. The test by which to determine the 
sufficiency of circumstantial evidence in a criminal prosecution 
is whether the facts and circumstances tending to connect ac- 
cused with the crime charged are of such conclusive nature as to 
exclude every reasonable hypothesis except that of his guilt. 


It is the province of the jury to determine the 
circumstances surrounding and which shed light upon the al- 
leged crime; and if, assuming as proved the facts which the 
evidence tends to establish, they cannot be accounted for upon 
any rational theory which does not include the guilt of the 
accused, the proof cannot, as a matter of law, be said to have 
failed. 


8. Criminal Law: Appeal and Error. This court in a criminal 
action will not interfere with a verdict of guilty based upon 
conflicting evidence, unless it is so lacking in probative force 
that we can say, as a matter of law, that it is insufficient to 
support a finding of guilt beyond a reasonable doubt. 


The credibility of witnesses and the weight of 
the evidence are for the jury to determine in a criminal case 
in which the evidence presents an issue of fact as to the guilt 
or innocence of the accused and the conclusion of the jury may 
not be disturbed by this court unless it is clearly wrong. 


Error to the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Affirmed. 


J. A. Hayward, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Srmmons, C. J., Carrer, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MEssMoRrE, J. 

By petition in error Charles Sedlacek brings here for 
review the record of his conviction in the district court 
for Lancaster County for violation of section 28-533, 
R. R. S. 1943. The material part of section 28-533, R. R. 
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S. 1943, is as follows: “Whoever willfully and mali- 
ciously, either in the daytime or night season, enters any 
* * * shop, store, warehouse, * * * and attempts to * * * 
rob or steal * * * shall upon conviction thereof be sen- 
tenced to the penitentiary * * *.” 

The information in substance charged that Charles 
Sedlacek, on or about July 17, 1957, in the county of 
Lancaster, and State of Nebraska, did unlawfully, felon- 
iously, and maliciously enter a store and warehouse 
building to wit: Port Huron Machinery & Supply Com- 
pany, a partnership, located at 803 Q Street in the city 
of Lincoln, Lancaster County, Nebraska, and attempted 
to steal certain personal property of value contained 
therein. 

The plaintiff in error will, for the purpose of con- 
venience, be referred to as the defendant. 

The principal question raised by the assignments of 
error is as follows: Is the evidence sufficient to sup- 
port the verdict of guilty? 

As stated in Kitts v. State, 153 Neb. 784, 46 N. W. 2d 
158: “The sufficiency of the evidence must be deter- 
mined in the light of well-established rules of law.” 

Concededly, as held in Morgan v. State, 51 Neb. 672, 
71 N. W. 788: “The test by which to determine the suf- 
ficiency of circumstantial evidence in a criminal prose- 
cution, is whether the facts and circumstances tend- 
ing to connect the accused with the crime charged are 
of such conclusive nature as to exclude to a moral cer- 
tainty every rational hypothesis except that of his guilt. 

“It is the province of the jury to determine the cir- 
cumstances surrounding, and which shed light upon, 
the alleged crime; and if, assuming as proved the facts 
which the evidence tends to establish, they can be ac- 
counted for upon no rational theory which does not in- 
clude the guilt of the accused, the proof cannot, as a 
matter of law, be said to have failed. (Casey v. State, 
20 Neb., 138.)” See, also, Maher v. State, 144 Neb: 463, 
13 N. W. 2d 641. 
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As stated in Watson v. State, 141 Neb. 23, 2 N. W. 2d 
589: “They do not, however, change the rule, long 
followed and stated by this court in Vinciquerra v. State, 
127 Neb. 541, 256 N. W. 78, as follows: ‘To justify con- 
viction on circumstantial evidence, it is necessary that 
the facts and circumstances essential to the conclusion 
sought must be proved by competent evidence beyond a 
reasonable doubt, and, when taken together or as a whole, 
must be of such a character as to be consistent with each 
other, and with the hypothesis sought to be established 
thereby, and inconsistent with any reasonable hypothesis 
of innocence.’ 

“ “Where in a criminal case the evidence is circumstan- 
tial, the circumstances established, must, to warrant a 
conviction, be such as to exclude every reasonable hy- 
pothesis except that of the defendant’s guilt. But this 
rule merely requires the exclusion of such hypotheses 
as are based on circumstances established by the evi- 
dence. It does not require the jury to acquit because of 
evidence which, if believed, would establish facts con- 
sistent with innocence, but which evidence the jury is 
justified in disbelieving.’ Carleton v. State, 43 Neb. 373, 
61 N. W. 699.” 

The ultimately applicable rule in the case at bar is 
that: ‘This court, in a criminal action, will not inter- 
fere with a verdict of guilty, based upon conflicting evi- 
dence, unless it is so lacking in probative force that we 
can say, as a matter of law, that it is insufficient to sup- 
port a finding of guilt beyond a reasonable doubt.” Wil- 
liams v. State, 115 Neb. 277, 212 N. W. 606. 

In Hoffman v. State, 162 Neb. 806, 77 N. W. 2d 592, the 
same test by which a jury shall determine the sufficiency 
of circumstantial evidence in a criminal prosecution is 
restated as hereinbefore set out. In the cited case the 
court held: “After a jury has considered the evidence 
in the light of this rule and returned a verdict of guilty 
the verdict on review may not, as a matter of law for 
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insufficiency of evidence, be set aside if the evidence 
sustains some rational theory of guilt.” 

With the foregoing rules of law in mind we summarize 
the evidence to determine whether or not it is sufficient 
to support the verdict. 

The Port Huron Machinery & Supply Company, here- 
after referred to as the company, occupies a building 
located at 801-803 Q Street in Lincoln, Nebraska. It 
consists of two floors and a basement and has a frontage 
of approximately 75 feet on Q Street. There is a front 
door that leads into the building from Q Street and a 
door that leads into the west side of the building on 
Eighth Street. Towards the south end of the west side 
of the building there is a double door that leads onto a 
loading dock. The main floor of the building consists 
of the general offices, a sales room or display room, sup- 
ply room, and a shipping room. Stairs lead to the second 
floor and to the basement. There is a shop on the east 
side of the building. It has a south entrance and a north 
entrance. There are four rest rooms on the main floor 
of the building, three for men and one for women, and 
no rest rooms on the second floor or in the basement. 

Janis Krauze works as a clean-up man for the com- 
pany and cleans the building twice a month. He testi- 
fied that on July 17, 1957, he went to work about 5:15 
p. m.; and that he talked to John Edwards, one of the 
owners of the business, at that time. He left the build- 
ing about 5:35 p. m., and no one else was there. After 
locking the door, he and his wife, who was outside the 
building, went down P Street and had their supper. 
They returned to the building about 6:30 p.m. He open- 
ed the west door and his wife said: ‘Somebody run in 
the back room.” This witness ran into the building and 
saw a man running toward the back room. The man was 
dressed in blue overalls and a light shirt, and was pretty 
close to the stairs to the basement. He yelled to the 
man to stop, but the man kept on running. He was 
afraid there was someone else there, so he called the 
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police. The police came in a couple of minutes, and he 
let them into the building on the west side and told them 
where he had seen the man. Later he saw the police take 
a man out of the building. On cross-examination he 
testified that he did not know whether or not there was 
anyone in the upstairs or the basement when he left, 
but he looked in the toilets and knew there was no one 
in the toilets or the office when he left to go to supper. 

A detective connected with the Lincoln police depart- 
ment testified that on July 17, 1957, he was detailed to 
go to the Port Huron Machinery & Supply Company. 
He arrived at the building shortly before 6:35 p.m. It 
was still daylight, and three police officers were there. 
When he arrived he had a conversation with Krauze on 
the dock on the Eighth Street side of the building. 
Afterwards he entered the building, searched the main 
floor, and found no one. He then started searching the 
basement with other officers. In the basement there 
were various types of machines which appeared to be 
farm machinery, also materials stacked in paper sacks, 
crates, and cartons. The officers started in the south end 
of the building and proceeded toward the front of the 
building, which is north, and found a person against the 
east wall of the basement on his hands and knees. It 
was difficult to see him. He was huddled down against 
the wall where there was a large stack of paper sacks. 
They went over to where the man was. It proved to 
be the defendant. He was asked to get up from his posi- 
tion, but did not do so. He was then assisted up from 
his huddled position and brought out of the hiding place 
to the center aisle where he was “frisked and patted 
down” to determine whether or not there were any 
weapons on his person. He was handcuffed and taken out 
of the building by Captain Paul Beave and from there to 
police headquarters. 

On cross-examination this witness testified that Mr. 
Krauze, if he be considered an employee, and his wife 
were there, and Mr. Leacock, a part owner of the com- 
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pany, was also there. The defendant’s automobile was 
found by an officer, and there were $10,000 in stocks 
or bonds in his car. The defendant’s car was parked on 
the south side of Q Street east of the building approxi- 
mately five or six parking stalls west of Ninth Street. 

On re-direct examination he testified that he searched 
the remaining parts of the building and no other person 
was found in the place; and that all of the other doors 
to the building were locked and secured. 

An officer at police headquarters who was on duty on 
July 17, 1957, testified that defendant was brought to 
headquarters by two police officers and booked by the 
desk sergeant. This witness went through the defend- 
ant’s pockets to get his personal effects and put them in. 
an envelope. He took from the defendant a wallet, 
$62.96, a watch, a reamer, a small screw driver, a 6-foot 
tape measure, and three books of matches. These items 
were identified as exhibits. The three books of matches 
had the Port Huron label on them. The small screw 
driver also had “Port Huron” written on the handle. 

A detective who was off duty on July 17, 1957, con- 
tacted the defendant the next morning and took him to 
the office of the county attorney about 10:30 or 10:45 
a. m. While they were waiting, he noticed that the 
defendant was holding a newspaper up between the wit- 
ness and the defendant, and the defendant was fooling 
around with the pencil compartment in his overall bib. 
The officer noticed there was a paper clip there, and he 
removed it and took out of the pencil compartment a 
little reamer. The defendant was wearing blue striped 
overalls at that time. The defendant told this witness 
that he got the reamer from his brother’s machine shop 
in Crete. Later he said that he got it in the dime store 
in Omaha the Saturday before. 

Ted Leacock, a partner in the company, testified to 
the location and size of the various departments in the 
building, the different items handled by the company, 
and their location in the building. He further testified 
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that he left the building between 5:25 and 5:30 p. m., on 
July 17, 1957; and that when he left John Edwards, a 
partner of the firm, and Janis Krauze were there, and 
Glen Witt, who worked under John Edwards, could 
have been there. He further testified that he was called 
back to the building, and arrived there shortly after 
6:30 p.m. Upon arriving, he was denied admittance by 
a police officer who informed him the building was being 
searched. In about 5 minutes two other police officers 
arrived and he went into the building with them. Later 
the officers brought the defendant up from the base- 
ment. This witness further testified that he asked the 
defendant how he got into the building. The defendant 
gestured toward the north door on the west side of the 
building and said that he did not come in the double 
doors, and that he came into the building about 3 p. m. 
that day. This witness remained at the building for 
about 20 minutes that night and then returned to his 
home. He arrived at work the following morning at 
about 10 minutes to 8 a.m. He testified that there is a 
pop machine in the building to the left as you enter the 
double doors on the west. He observed that the mech- 
anism of this machine had been tampered with to the 
extent that bottles could be taken therefrom without 
depositing a coin in the machine. Near the pop machine 
there were some sandpaper, tools, and a couple of other 
items that had been assembled on a truck which was used 
to transfer articles in and out of the building. He fur- 
ther testified that six or seven employees took orders 
in the place of business and were there on July 17. He 
discovered the items on the truck about 8:15 in the morn- 
ing of July 18. The items placed thereon were not to 
fill any orders that might have been received for those 
specific items. He was handed an exhibit consisting of 
sandpaper and metal cloth used for sanding metal, a 
type of item carried in stock, and testified that this sand- 
paper stock was located directly across the aisle from 
the pop machine on the first floor and in the stockroom. 
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He next identified three crescent-type wrenches known 
as “Herbrand” and “Diamond Calk” handled as a part of 
the business of the company. Two of these wrenches 
were new and one slightly used. These new wrenches 
were on display behind the counter in the show room 
toward the north end of the building. These items were 
on the truck the morning of July 18. He identified an 
exhibit which was a handle for a socket wrench, one- 
half inch drive-in size, and the type of handle used in 
the company’s business. This item was kept on the same 
display board where the crescent wrenches were kept, 
and was one of the items that was on the truck on the 
morning of July 18. He was handed an exhibit, a pair 
of 6-inch pliers made by the Diamond Calk Company, 
handled by the company and part of its stock which was 
kept at two or three places in the building. He did not 
recall seeing this particular item on the truck. Another 
exhibit, containers for reamers, generally called taps for 
tapping out holes for threads and bolts, was identified 
by him. He testified that they were kept directly be- 
hind a partition that supports the display for the 
wrenches. He identified another exhibit, a fabric cement 
called Tehr-Greeze, used for repairing canvas or cement- 
ing wood and handled as a part of the stock in the busi- 
ness. It was one of the items found on the truck on the 
morning of July 18. He identified an exhibit, a belt lac- 
ing machine used for putting wire lacing on belts to 
splice them together to make them more or less endless, 
carried as a part of the stock. It was kept in stock in 
either the shipping room in the back of the building or 
on the deck. This witness testified that he did nothing 
with these items, but called the police and they came 
and took them. He then identified an exhibit consisting 
of book matches with the name ‘Port Huron Machinery 
& Supply Company” printed on them which are used as 
an advertising device by the company. A supply is 
carried on the display counter for the convenience of 
customers. He also identified a steel tape, 72 inches 
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long, with the name “Port Huron Machinery & Supply 
Company, Lincoln, Nebraska” on it. He testified that 
he personally had such a rule which he kept in the middle 
drawer of his desk. It was not there on the morning of 
July 18. He identified another exhibit called an “express 
tap” for threading a hole, a type of item the company 
kept in stock next to the wrenches. There was no other 
distributor of these items in this state that he knew of. 
He identified a small screw driver with the name “Port 
Huron” engraved or lettered on the handle, used as an 
advertising device for the company some time past. He 
testified that he had a screw driver such as this in his 
desk prior to and on July 17. There was more than one 
screw driver in his desk, but one was missing the morn- 
ing of July 18. He identified another tap, to serve the 
same purpose as the previous one he had identified, and 
which was of the general type handled by the company 
and in stock. He testified that they did not supply these 
taps to dime stores. He further testified that the taps 
for threading a hole were valued at $1.10 each. 

On cross-examination this witness testified that to the 
best of his knowledge all the doors of the building were 
locked except the front door which they use to leave 
the building; that at 3 p. m., on July 17, 1957, the com- 
pany was open for business and the doors open to the 
public; that there was no evidence that any locks had 
been tampered with or broken; that he did not know 
how the items he spoke about were placed on the truck, 
he did not see them put there; and that with reference 
to the little screw driver, they bought about 250 of them 
5 years ago for distribution. 

On re-direct examination this witness testified that he 
did not see the defendant in the store at any time on 
July 17, 1957, and that he never saw the defendant until 
the officers brought him up from the basement. 

A lieutenant of police testified that he made an in- 
vestigation on July 18, 1957, at the company’s place of 
business; and that, with reference to the items identi- 
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fied as exhibits and in evidence, he contacted the em- 
ployees of the company with reference to the tools that 
were placed on the truck, as to whether any one of the 
employees made up an order for these articles and placed 
the same where they were found the next morning. He 
also checked the route to determine the various places 
from which these items were taken, and checked the 
general layout of the building, the exits, and the wash- 
rooms. 

The assistant chief of police talked to the defendant 
in his office shortly before noon on July 18, 1957, in the 
presence of the county attorney, after making an investi- 
gation at the place of business of the company. He tes- 
tified that he asked the defendant where he was the day 
previous and he stated that on the afternoon of July 
17 he came to Lincoln and went to his attorney’s office; 
that he then went to the courthouse with an attorney; 
that they were at the courthouse for a short time and 
then went back downtown, leaving the courthouse about 
4 o’clock in the afternoon; that he stopped at the dime 
store and then went and had a glass or two of beer; that 
he then went to the Salvation Army to see Captain Ken- 
nedy, but he did not find him; and that he then picked up 
his car from where he had parked it, but he was unable to 
give the location where his car was parked. After he 
picked up his car, he drove to Q Street and parked his 
car in the block between Eighth and Ninth Streets. He 
got out of the car and walked to Ninth and Q Streets, 
then over to Ninth and P Streets, west on P Street to 
Eighth Street, and north on Eighth Street up to the 
loading dock of the Port Huron Machinery & Supply 
Company. After he got up on the loading dock, he came 
to the double doors on the west side of the building. 
He wanted to use the rest room, and he noticed a man 
standing there wearing a straw hat and a pair of over- 
alls—he could give no better description of the man— 
and asked about using the rest room. This man pointed 
out the rest room, and he went into the rest room. He 
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came out of the rest room and laid down on the floor. 
He was asked where he had laid down on the floor, and 
he did not recall that, but he said it was not in the base- 
ment or on the second floor. He said he was never in the 
basement or second floor at any time while he was in the 
building; and that the next thing he remembered, after 
lying down on the cement floor, was when someone 
was “putting the irons on him.” He was asked where 
he got the two taps, and he stated that he bought them 
in the dime store in Omaha on July 13, which was the 
Saturday previous to his arrest. As to the three books 
of matches, the defendant said that he picked them up 
at the Port Huron Machine Works when he was there 
on the first of July with his brother, and that he had put 
them into another suit at home. He said he did not 
smoke, he just picked up the matches. As to the steel 
tape measure, he stated that he purchased it in Omaha 
at the National Motor or Automobile Supply, on July 13. 
With reference to the souvenir screw driver, he stated 
that he purchased it in the dime store in Omaha at the 
same time he purchased the taps. 

The defendant’s brother testified that the bonds found 
in the defendant’s automobile were part of the estate 
of defendant’s wife which was recently settled, and that 
he was the guardian of the estate and person of the 
defendant. 

It was stipulated that the defendant was confined to 
the Lincoln General Hospital the last week of July 1957, 
and was under observation by doctors. 

Before the submission of the case to the jury, the de- 
fendant demurred to the evidence and moved for an 
order dismissing the information and discharging the 
defendant or, in the alternative, instructing the jury to 
return a verdict of not guilty in favor of the defendant. 
The foregoing motions were based on the proposition that 
the information failed to state a crime or facts sufficient 
to constitute a crime under the statute, and also to the 
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effect that the evidence was not sufficient to support 
the verdict. These motions were overruled. 

After the verdict was returned, the defendant moved 
for an order to arrest the judgment, set aside and va- 
cate the verdict, and grant the defendant a new trial, 
which motion was overruled. Thereafter the defendant 
was sentenced to be imprisoned in the Nebraska State 
Penitentiary. 

In the light of all of the evidence, both direct and 
circumstantial and as heretofore set out, we conclude 
that the guilt or innocence of the defendant of the charge 
made against him was under the circumstances of this 
case a matter for the jury to decide. The credibility of 
the witnesses and the weight of the evidence were for 
the jury to consider and determine and its conclusion 
may not be disturbed by this court unless clearly wrong. 
See, Burnell v. State, 159 Neb. 349, 66 N. W. 2d 838; 
Larson v. State, 161 Neb. 339, 73 N. W. 2d 388. 

The sentence and judgment of the district court should 
be and they are affirmed. 

AFFIRMED. 


RicHARD B. MARSTON ET AL., APPELLANTS, Vv. MARVIN 


DROBNY ET AL., APPELLEES. 
90 N. W. 2d 408 


Filed June 6, 1958. No. 84826. 


1. Appeal and Error. Actions in equity, on appeal to this court, 
are triable de novo, subject, however, to the rule that when 
evidence on material questions of fact is in irreconcilable con- 
flict, this court will, in determining the weight of the evidence, 
consider the fact that the trial court observed the witnesses and 
‘their manner of testifying, and must have adopted one version 
of the facts rather than the opposite. 

2. Contracts. The general rule is that, in the absence of anything 
to indicate a contrary intention, instruments executed at the 
same time, by the same parties, for the same purposes, and in 
the course of the same transaction, are, in the eyes of the law, 
one instrument, and will be read and construed together as if 
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they were as much one in form as they are in substance. 

8. Cancellation of Instruments. Where it is sought to cancel an 
instrument for want of mental capacity of the grantor to make 
it, the burden of proof is on the one who alleges mental 
incapacity. 

4. Deeds: Contracts. In determining the mental capacity of the 
grantor to execute an instrument, if it clearly appears that 
when the instrument was executed the grantor had the capacity 
to understand what he was doing, knew the nature and extent 
of the property dealt with and what he proposed to do with it, 
and had the capacity to decide intelligently whether or not he 
intended to make the conveyance, it cannot be said that he was 
incompetent to execute the instrument. 

5. Deeds. To set aside a deed on the ground of want of mental 
capacity on the part of the grantor, it must be clearly established 
that the mind of the grantor was so weak or unbalanced at 
the time of the execution of the deed that he could not under- 
stand and comprehend the purport and effect of what he was then 
doing. 

6. Deeds: Contracts. The question of mental competency of one 
who executes an instrument relates exclusively to the time 
when the instrument was executed. Although competent evi- 
dence of a condition of mind long before, closely approaching, 
and shortly after the time of its execution is admissible, it is 
received only to assist in revealing a state of mind at that 
time. 

7. Witnesses. It must also appear that a witness, lay or expert, 
in giving his opinion as to mental competency to execute an 
instrument, had in mind the quality of mental capacity essen- 
tial to the execution thereof. 

8. Trial Triers of fact are not compelled to accept as absolute 
verity every statement of a witness not contradicted by direct 
evidence. Circumstantial evidence is equally competent with 
direct testimony. ‘The relative convincing powers of the two 
classes of evidence are for the determination of the triers of 
fact. 


Evidence not directly contradicted is not necessarily 
binding on the triers of fact, and may be given no weight where 
it is inherently improbable, unreasonable, self-contradictory, or 
inconsistent with facts or circumstances in evidence. 

10. Witnesses. Triers of fact have the right to test the credibility 
of witnesses by their self-interest and to weigh undisputed 
parol testimony against facts and circumstances in evidence 
from which a conclusion may properly be drawn that the parol 
testimony is false. 
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The value of the opinion of an expert witness is 
dependent on, and is no stronger than, the facts on which it is 
predicated. The opinion has no probative force unless the prem- 
ises upon which it is based are shown to be true. 

12. Homesteads. A contract for the sale of homestead property 
signed by both husband and wife, though not acknowledged, 
when made at the same time with a warranty deed to the prop- 
erty, which deed they both execute and duly acknowledge, and 
which is delivered in escrow, is a valid contract. 

13. Acknowledgments. The certificate of an officer having author- 
ity to take acknowledgments cannot be impeached by showing 
merely that such officer’s duty was irregularly performed. 


14. In proceedings which involve only the rights of the 
parties to the transaction or other persons having notice of the 
fact, parol evidence is admissible to contradict the recitals of a 
notary certificate and show them to be false. 

15. In that connection, however, a certificate of acknowl- 


edgment in proper form can only be impeached by clear, satis- 
factory, and convincing evidence that its recitals are false. The 
presumption is in favor of the certificate, and the burden is 
upon the party alleging such a defense to prove it. 


APPEAL from the district court for Holt County: Day- 
ton R. Mounts, Jupce. Affirmed. 


Hutton & Hutton, for appellants. 
William W. Griffin, for appellees. 


Heard before Summons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuau, JJ. 


CHAPPELL, J. 

Plaintiffs, Richard B. Marston and Irene Marston, 
husband and wife, brought this action in equity against 
defendants, Marvin Drobny, Margaret Drobny, his wife, 
Otto Drobny, and Elkhorn Valley National Farm Loan 
Association, together with Lyle P. Dierks, its secretary- 
treasurer, and Ed Verzal, its assistant secretary- 
treasurer. 

Plaintiffs’ petition sought the cancellation of an agree- 
ment for a warranty deed to certain described farm 
lands; the cancellation of an escrow agreement provid- 
ing for the holding and delivery of said deed; cancella- 
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tion of the deed itself, together with a quieting of title 
to the lands in plaintiffs; and the granting of equitable 
relief. Such relief was sought upon the alleged grounds 
that plaintiff, Richard B. Marston, was mentally in- 
competent at the time of the purported execution and 
delivery of the instruments and never acknowledged 
the agreement for a warranty deed although the land 
was plaintiffs’ homestead; and that plaintiff, Irene Mars- 
ton, was forced, by threats of her husband, to sign the 
agreement for a warranty deed and the deed itself, 
neither of which was ever acknowledged by her. 

As far as important here, the answer and cross-peti- 
tion of defendants, Marvin and Otto Drobny, denied 
generally and sought specific performance, together with 
equitable relief; and plaintiffs’ reply was a general 
denial. 

After a hearing on the merits, whereat voluminous 
evidence was adduced, a judgment was rendered which 
found and adjudged the issues generally against plain- 
tiffs on their petition, and in favor of defendants Drobny 
upon their answer and cross-petition. It ordered plain- 
tiffs to specifically perform and carry out the agree- 
ment for a warranty deed in all respects according to 
its terms. It ordered the other defendants to deliver 
the warranty deed held in escrow by them to defend- 
ants Drobny upon compliance by them with conditions 
of the escrow agreement, and ordered and required 
plaintiffs to account to defendants for the rents, income, 
and profits of the premises from January 2, 1957. Sub- 
sequently, plaintiffs’ motion for new trial was over- 
ruled, and they appealed, assigning in substance that the 
judgment was not sustained by the evidence but was 
contrary thereto and contrary to law. We do not sus- 
tain the assignments. 

Hereinafter Richard B. Marston will be called plain- 
tiff. Irene Marston, his wife, will be called Irene, and 
when referring to both they will be called plaintiffs. 
Marvin and Otto Drobny will be respectively designated 
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by name or as defendants. The Elkhorn Valley National 
Farm Loan Association will be generally designated as 
such or called the association, and Lyle P. Dierks, its 
secretary-treasurer, and Ed Verzal, its assistant secre- 
tary-treasurer, will be so officially designated. 

At the outset we point out that the pleadings do not 
raise any issue of fraud, undue influence, or over- 
reaching by defendants, and no evidence was adduced 
which could directly or by inference support any such 
issues. In that connection also, any possible issue of 
inadequacy of consideration was eliminated from con- 
sideration by the court in conformity with a stipulation 
of the parties proposed by plaintiffs’ attorneys. 

There are well-established rules applicable and con- 
trolling in cases presenting issues such as that at bar. 
They are as follows: “Actions in equity, on appeal to 
this court, are triable de novo, subject, however, to the 
rule that when * * * evidence on material questions 
of fact is in irreconcilable conflict, this court will, in de- 
termining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying, and must have adopted one ver- 
sion of the facts rather than the opposite. 

“The general rule is that, in the absence of anything 
to indicate a contrary intention, instruments executed 
at the same time, by the same parties, for the same pur- 
pose, and in the course of the same transaction, are, in 
the eyes of the law, one instrument, and will be read 
and construed together as if they were as much one in 
form as they are in substance.” Pike v. Triska, 165 Neb. 
104, 84 N. W. 2d 311. 

In Keedick v. Brogan, 116 Neb. 339, 217 N. W. 583, 
citing Brugman v. Brugman, 93 Neb. 408, 140 N. W. 
781, this court held: ‘Where it is sought to cancel an 
instrument for the want of mental capacity of the 
grantor to make it, the burden of proof is on the one 
who alleges the mental incapacity. 

“In determining the mental capacity of the grantor to 
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execute an instrument, if it clearly appears that when 
the instrument was executed the grantor had the ca- 
pacity to understand what he was doing, knew the na- 
ture and extent of the property dealt with and what he 
proposed to do with it, and had the capacity to decide 
intelligently whether or not he intended to make the 
conveyance, it cannot be said that he was incompe- 
tent to execute the instrument.” See, also, John Han- 
cock Mutual Life Ins. Co. v. Harrold, 130 Neb. 23, 263 
N. W. 598. 

In Kucaba v. Kucaba, 146 Neb. 116, 18 N. W. 2d 645, 
we also held: “To set aside a deed on the ground of 
want of mental capacity on the part of the grantor, it 
must be clearly established that the mind of the grantor 
was so weak or unbalanced at the time of the execution 
of the deed that he would not understand and compre- 
hend the purport and effect of what he was then doing.” 

As said in that opinion: “ ‘It is not every weakness 
of mind arising from old age or sickness, or other causes, 
that will avoid a deed. There must be a total want of 
reason or understanding. * * * Mere mental weakness 
will not authorize a court of equity to set aside an exe- 
cuted contract. * * * In order to vacate a deed on the 
ground of mental incapacity of the grantor, it is neces- 
sary to show such a degree of mental weakness as renders 
the maker of the deed incapable of understanding and 
protecting his own interest. The mere circumstance 
that the mental powers have been somewhat impaired 
by age or disease is not sufficient, if the maker of the 
deed still retains a full comprehension of the meaning, 
design and effect of his act, * * *” Brugman v. Brug- 
man, 93 Neb. 408, 140 N. W. 781.” 

In Parkening v. Haffke, 153 Neb. 678, 46 N. W. 2d 117, 
we also held: “In order to invalidate a deed on the 
ground of mental incapacity on the part of the grantor 
it is necessary to show such a degree of mental weak- 
ness as renders the maker of the deed incapable of 
understanding and protecting his own interests.” See, 
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also, Smith v. Black, 143 Neb. 244, 9 N. W. 2d 193. 

In that connection, the question of mental competency 
of one who executes an instrument relates exclusively 
to the time when the instrument was executed. Al- 
though competent evidence of a condition of mind long 
before, closely approaching, and shortly after the time 
of its execution is admissible, it is received only to 
assist in revealing a state of mind at that time. It must 
also appear that a witness, lay or expert, in giving his 
opinion as to mental competency to execute an instru- 
ment had in mind the quality of mental capacity essen- 
tial to the execution thereof. In re Estate of Inda, 146 
Neb. 179, 19 N. W. 2d 37. 

Also, as held in Teresi v. Filley, 146 Neb. 797, 21 N. W. 
2d 699: “Triers of fact are not compelled to accept 
as absolute verity every statement of a witness not con- 
tradicted by direct evidence. Circumstantial evidence is 
equally competent with direct testimony. The relative 

_convincing powers of the two classes of evidence are 
for the determination of the triers of fact. 

“Evidence not directly contradicted is not necessarily 
binding on the triers of fact, and may be given no weight 
where it is inherently improbable, unreasonable, self- 
contradictory, or inconsistent with facts or circumstances 
in evidence. 

“Triers of fact have the right to test the credibility 
of witnesses by their self-interest and to weigh undis- 
puted parol testimony against facts and circumstances 
in evidence from which a conclusion may properly be 
drawn that the parol testimony is false.” 

This court also held in Williams v. Watson Bros. 
Transp. Co., 145 Neb. 466, 16 N. W. 2d 199: “The value 
of the opinion of an expert witness is dependent on, 
and is no stronger than, the facts on which it is predi- 
cated. The opinion has no probative force unless the 
premises upon which it is based are shown to be true.” 
See, also, Hamilton v. Huebner, 146 Neb. 320, 19 N. 
W. 2d 552, 163 A. L. R. 1. 
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We turn then to the issue of alleged failure by plain- 
tiff and Irene to acknowledge the contracts, and Irene’s 
alleged failure to acknowledge the warranty deed. In 
Farmers Investment Co. v. O’Brien, 109 Neb. 19, 189 
N. W. 291, thereafter cited with approval in Johnson 
v. Kelley, 112 Neb. 60, 198 N. W. 567, and Marodolac v. 
Uhe, 113 Neb. 450, 203 N. W. 547, this court held: “A con- 
tract for the sale of homestead property signed by both 
husband and wife, though not acknowledged, when made 
at the same time with a warranty deed to the property, 
which deed they both execute, and duly acknowledge, 
and which is delivered in escrow, held to be a valid 
contract.” 

In Bode v. Jussen, 93 Neb. 482, 140 N. W. 768, citing 
Council Bluffs Savings Bank v. Smith, 59 Neb. 90, 80 
N. W. 270, 80 Am. S. R. 669, this court held: “ ‘The 
certificate of an officer having authority to take acknowl- 
edgments cannot be impeached by showing merely that 
such officer’s duty was irregularly performed.’” Such 
rule was reaffirmed in Fisher v. Standard Investment 
Co., 145 Neb. 80, 15 N. W. 2d 355. 

In Trowbridge v. Bisson, 153 Neb. 389, 44 N. W. 2d 
810, this court held: “In proceedings which involve only 
the rights of the parties to the transaction or other per- 
sons having notice of the facts, parol evidence is ad- 
missible to contradict the recitals of a notary certifi- 
cate and show them to be false. 

“In that connection, however, a certificate of ac- 
knowledgment in proper form can only be impeached 
by clear, satisfactory, and convincing evidence that its 
recitals are false, and the burden is ordinarily upon the 
party alleging the same to so prove it.” 

Also, as held in Kucaba v. Kucaba, supra: “Public 
policy forbids that deeds and mortgages of real estate, 
duly authenticated in the mode pointed out by stat- 
ute, should be set aside except upon clear and convincing 
proof that the certificate of acknowledgment is false. 
The presumption is in favor of the certificate, and the 
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burden is upon the party alleging such a defense to 
prove it.” 

In the light of the foregoing rules, we have examined 
the evidence which can only be summarized here. In 
doing so, we believe that it established the following: 
Plaintiffs, as husband and wife, were the owners of 880 
acres of farm land near Dorsey. An improved 720 acres 
thereof had been their home for many years. They 
had a son, Charles, who at times here involved was 
married, had two children of his own, and lived in a 
separate house on plaintiffs’ land. The family had 
planned that Charles should farm the land with his 
father and that eventually it would be a home belonging 
to Charles. In February 1955, Charles returned from 
service in the United States Air Force, moved into the 
separate house located about 200 feet from plaintiffs, 
and farmed with his father that year and until August 
1956. As previously planned, he then left to attend 
the University of Nebraska to complete his engineering 
education under G. I. benefits, before the time to take 
advantage thereof under the law had expired. In the 
meantime, Charles had taken G. I. training at O’Neill, 
and during that period was at home only about 2 
nights a week. — 

Prior to and at the time of the transactions involved, 
Charles and his father had a dry crop year, and plaintiff 
was indebted some $20,000. His land irrigation system 
was not working properly, his wife was ill with heart 
trouble, his son Charles was leaving to complete his 
education, plaintiff was growing older and not able to 
farm the place alone, so for such reasons as given by 
plaintiff repeatedly, he decided to sell the 720-acre farm 
and personal property, but retain the other quarter 
section of land. Therefore, on the morning of May 16, 
1956, plaintiff drove his car over to defendant Marvin 
Drobny’s home where he lived on an adjoining farm. 
Marvin and Otto Drobny were brothers who owned some 
land and worked together, but did not live on the same 
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place. They were both old friends and neighbors of 
plaintiffs and had changed work with them at numerous 
times. That morning plaintiff told Marvin that he 
wanted to sell his farm, and asked if defendants would be 
interested in purchasing it. Marvin told plaintiff he 
did not know, but he would see Otto about it. Such 
sale was discussed by plaintiff and both defendants on 
one or two other occasions, and again on May 22, 1956, 
at which time defendants were interested and wanted to 
inspect plaintiffs’ farm. On that date, defendants and 
their father went to plaintiffs’ home where, with the 
direction and assistance of plaintiff and his son Charles, 
they inspected the improvements and drove out over 
plaintiffs’ farm. During that inspection plaintiff told 
defendants that insurance on the buildings would ex- 
pire June 1, 1956, and they would have to take care 
of that, which was done thereafter with the assistance 
of plaintiffs and an insurance agent. During such in- 
spection, plaintiff pointed out to defendants the land 
boundaries, described the types of soil, enumerated the 
kinds of crops generally raised thereon, and explained 
the operation of plaintiffs’ irrigation system. 

Then and there, after going over the matter at length, 
defendants offered plaintiff $29,000 for the land, in- 
cluding plaintiffs’ irrigation equipment, and $24,000 
without it, the latter offer being preferable, and plaintiff 
accepted it. Thereupon it was agreed that on the morn- 
ing of May 24, 1956, they would meet in O’Neill and 
execute a written contract of sale. 

On that date, plaintiff, Charles, and defendants drove 
to O’Neill together for that purpose. On the way they 
all talked over the terms which should be included in 
the contract and talked about other matters as well. 
Upon arrival in O’Neill they went to the office of one 
Thorin, a real estate broker known to plaintiff, but with 
whom defendants were not acquainted. Plaintiff in- 
troduced them to Thorin, told Thorin that he was selling 
his farm to defendants, and asked Thorin to prepare a 
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contract of sale. While they were all present, they dis- 
cussed the terms together, informed Thorin of their 
agreement with regard thereto, and, as requested and 
directed by plaintiff, Thorin typed and prepared a writ- 
ten contract for sale of the land to defendants, which 
contract was not signed at that time. They then left 
Thorin’s office, but soon returned, at the insistence 
of plaintiff, to request the addition of a provision in 
the contract for a reservation of plaintiff’s irrigation 
pump house, which was part of plaintiff’s irrigation 
equipment theretofore reserved by plaintiff, but which 
had not been as clearly reserved in the contract as plain- 
tiff desired. Thereupon Thorin included such reserva- 
tion in the contract. 

While negotiations for the sale were pending, plain- 
tiff conferred with an accountant concerning the income 
tax consequences of the sale of his farm, and discussed 
the sale with the manager of the O’Neill Production 
Credit Association, of which plaintiff was a member and 
from whom he had borrowed money since 1943. Plaintiff 
also called upon the secretary-treasurer of the Elkhorn 
Valley National Farm Loan Association, a member of 
the Federal Land Bank system, and discussed his plan 
to sell the farm. Plaintiff also conferred with the assist- 
ant secretary-treasurer of that association about the 
same, seeking to determine if the defendant purchasers 
could assume the existing land bank mortgage on the 
land, and whether or how plaintiff could have such 
land bank mortgage released on the quarter section 
which he was not selling. 

On May 24, 1956, the parties, including plaintiff, his 
son Charles, and defendants, went from Thorin’s office 
to the office of the Elkhorn Valley National Farm Loan 
Association, where they met its assistant secretary- 
treasurer, and further inquiry was made concerning 
assumption of the mortgage aforesaid by defendants and 
other details of the transaction, including a release of 
the mortgage on the quarter section not sold by plain- 
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tiffs. Upon being advised that such assumption and re- 
lease were possible, plaintiff filed an application for such 
release. Plaintiff and defendants then signed the orig- 
inal contract, and defendants gave plaintiff a check for 
$5,000 down payment, as provided in the contract. 
Thereupon, plaintiff applied that money to pay off plain- 
tiffs’ indebtedness to the Production Credit Association. 
Plaintiff’s wife Irene was not present at signing of those 
contracts, and never signed same because they were 
subsequently replaced by new contracts prepared at 
plaintiff’s request by plaintiffs’ attorney, Elven A. Butter- 
field, who by agreement destroyed the old contracts in 
the presence of plaintiffs and defendants. 

In that connection, on May 28, 1956, plaintiff, accom- 
panied by a close friend and advisor for many years, 
consulted with plaintiffs’ attorney about the original con- 
tract he had made and about income tax consequences 
if he sold his farm and personal property in the same 
year. Asa result of that meeting and the advice given 
him thereat by plaintiffs’ attorney, plaintiff decided 
that it would be advantageous for him to change the 
terms of the original contract with regard to payment 
dates. As advised to do so by plaintiffs’ attorney, plain- 
tiff then consulted with defendants about the advisability 
of such changes, and on June 4, 1956, plaintiff took de- 
fendants to the office of plaintiffs’ attorney to discuss 
and clarify the matter. Defendants had no attorney of 
their own and were not then acquainted with plaintiffs’ 
attorney, who was a close friend of plaintiffs and a first 
cousin of plaintiff’s wife Irene. There, after introduc- 
tions by plaintiff to plaintiffs’ attorney, and explanations 
of the matter, it was then agreed that plaintiffs’ attorney 
should rewrite the contract of sale and change the final 
payment dates from June 15, 1956, to January 2, 1957, 
in order to remove plaintiffs from a higher income tax 
bracket in 1956. 

It was then agreed in the office of plaintiffs’ attorney 
that he would so rewrite the contracts and prepare a 
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warranty deed, after which the parties would all meet 
in the Elkhorn National Farm Loan Association office in 
O’Neill on June 7, 1956, to complete execution of the 
new contracts and warranty deed, and place the papers 
in escrow with the association in order to conclude the 
transaction. Thus, on June 7, 1956, plaintiff, accom- 
panied by his wife Irene, went to O’Neill where they 
met their attorney, and, with the contracts and war- 
ranty deed prepared by their attorney and in their pos- 
session, they sat visiting in plaintiffs’ car parked in front 
of the association office. Thereupon defendants came up 
and got in plaintiffs’ car where the parties visited brief- 
ly, and defendants were handed the new contracts and 
warranty deed, which they read over several times. 
The contract of sale then bore the signatures of plain- 
tiffs, Richard B. Marston and Irene Marston, his wife, 
which were admittedly thereafter witnessed by the 
signature of plaintiffs’ attorney, although they were not 
acknowledged by plaintiffs. The warranty deed then 
bore the signatures of grantors, Richard B. Marston and 
Irene Marston, his wife, which were admittedly there- 
after witnessed by the signature of plaintiffs’ attorney. 
On the back of the warranty deed there appeared the 
typed certificate of acknowledgment thereof by “Richard 
B. Marston and Irene Marston, husband and wife,” in 
proper form. 

The defendants thereupon signified their approval of 
the contracts and warranty deed, whereupon plaintiffs’ 
attorney told plaintiff's wife Irene that he was through 
with her, that she was not needed anymore, and she 
could go uptown and do her shopping. Thereupon she 
left, and plaintiffs’ attorney, plaintiff, and defendants 
went into the association office. There defendants each 
signed the contracts and an employee of the association 
signed as a witness thereof. Thereupon plaintiffs’ at- 
torney placed his signature on the agreement for a war- 
ranty deed as a witness of the signatures placed thereon 
by plaintiffs, placed’ his signature as notary public upon 
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the acknowledgment of the warranty deed, and stamped 
his official seal on such certificate of acknowledgment. 
In that connection, the signature of plaintiffs’ attorney 
as a witness to plaintiffs’ signatures on the contract, and 
his signature as notary public on the warranty deed, 
were evidently written at the same time, by the same 
pen, with light green ink. When that was done, plain- 
tiffs’ attorney, as agreed and requested by plaintiffs, 
placed one of the contracts, the warranty deed, and an 
escrow agreement theretofore executed, in the hands of 
the association, with directions to hold them in escrow 
until after January 2, 1957, at which time, upon compli- 
ance with the contracts, the warranty deed was to be 
turned over by the association to defendants. 

Plaintiffs’ attorney, plaintiff, and defendants then 
stepped out of the association office together, where they 
again met plaintiff's wife Irene. After visiting briefly 
there together, Irene said: “* * * now that its all over 
with I will have to look for a new home, * * * Now we 
are like a boll weevil, we are looking for a home.” There 
also, as requested, plaintiffs’ attorney tore up the old 
contracts in the presence of all the parties thereto. 

Again on June 14, 1956, defendants, as requested by 
plaintiff, accompanied him to the association office in 
O’Neill, where at plaintiff's request defendants gave 
plaintiff a check for $1,300, which was immediately 
turned over to the association by plaintiff to apply upon 
the land bank mortgage, and for which plaintiffs ob- 
tained a release from that mortgage so far as it covered 
the quarter section which was not sold to defendants. 

As summarized, the agreement for a warranty deed 
executed and delivered to the escrow holder on June 
7, 1956, described the 720 acres which plaintiffs agreed 
to sell to defendants for a consideration of $24,000, with 
$5,000 payable upon signing of the contract (which had 
been paid on May 24, 1956). Therein defendants agreed 
to assume and pay the Federal Land Bank mortgage in- 
debtedness then on the premises, the amount of which 
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was to be determined June 15, 1956. Plaintiffs agreed 
to pay the interest thereon to that date, and defendants 
agreed to pay the interest thereon after that date and 
pay the balance of the consideration on or soon after 
January 2, 1957, at which time plaintiffs agreed to con- 
vey the premises to defendants by warranty deed with 
an abstract brought up to date showing merchantable 
title in plaintiffs, with taxes for the year 1955 and all 
previous years paid. It was also agreed that plaintiffs 
could live upon and have a lease of the premises for 
the year ending March 1, 1957, and pay to defendants 
therefor as crop rent one-third of all crops grown, in- 
cluding grain and alfalfa, and plaintiffs agreed to pasture 
only their own livestock on the premises. That was all 
complied with in due time before this action was filed 
on December 28, 1956. It was agreed also that one 
1,000-bushel steel grain bin, one 10 x 14 foot brooder 
house, and one 8 x 9 foot wash house, both on skids, 
one 16 x 12 foot irrigation pump house, one 1,000-gallon 
propane tank, one described irrigation pump, and all of 
plaintiffs’ irrigation pipe, should be reserved by plain- 
tiffs as their own personal property. It was also agreed 
that plaintiffs were to have first chance to rent the 
building site on the land after March 1, 1957, and that 
plaintiffs had a right to have the use of all pasture land 
during the 1956 season. It was further agreed that on 
or about June 15, 1956, the parties would determine 
the amount of the balance due on the Federal Land Bank 
mortgage and determine the amount of the unpaid bal- 
ance on the contract which would be paid on delivery 
of the deed on or after January 2, 1957. The escrow 
agreement delivered to the association escrow holder 
on June 7, 1956, contained material conditions compar- 
able with those in the agreement for a warranty deed as 
heretofore set forth. 

In that connection, on January 2, 1957, defendants 
tendered to the association full performance of the agree- 
ment for a warranty deed and the escrow agreement, 
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but delivery of the warranty deed to defendants was 
refused by the escrow holder because of this pending 
litigation. 

In the latter part of June 1956, plaintiff and his son 
Charles visited with a well-known friend and dealer in 
irrigation equipment for some 30 minutes. There plain- 
tiff told the dealer he had sold his farm to defendants 
but they had not purchased his irrigation system, there- 
fore he wanted the dealer to inspect it and make plain- 
tiffs an offer for purchase of it. Thereafter, on July 2, 
1956, the dealer inspected said system in the presence 
of plaintiff, his son Charles, and plaintiffs’ son-in-law. 
After negotiating for about 3 hours, plaintiff agreed to 
sell plaintiffs’ irrigation system for $5,250, and the dealer 
paid plaintiff $2,000 down on the purchase price. There- 
after, on July 18, 1956, such dealer paid plaintiff the 
balance of $3,250, and with the assistance of plaintiff and 
Charles, spent most of that day loading and removing 
plaintiffs’ irrigation equipment, except the pump house 
which was not removed at that time. It was still on 
plaintiffs’ farm during the early winter of 1956, at which 
time Charles asked the dealer whether he was still 
going to stop and remove the pump house which be- 
longed to the dealer. 

Plaintiff Irene admittedly signed the agreement for a 
warranty deed and the deed itself, but testified that she 
was forced to do so by threats of plaintiff, and that she 
never acknowledged the warranty deed. Admittedly, the 
agreement for a warranty deed was not acknowledged 
by plaintiffs, but, as heretofore observed, that would not 
be of serious legal consequence if plaintiff Irene ac- 
knowledged the warranty deed before plaintiffs’ attorney 
was permitted to and did place the contract and war- 
ranty deed in escrow as requested and agreed. In that 
connection, if plaintiff was mentally competent, as we 
conclude, there is no contention that he did not volun- 
tarily sign the agreement or acknowledge the warranty 
deed. 
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Irene’s testimony that she was forced to sign the in- 
struments was not only equivocal, self-contradictory, 
inherently improbable, unreasonable, and without any 
corroboration, but also there were many facts and cir- 
cumstances appearing in this record in connection with 
the contract which justified the trial court, as it evi- 
dently did, in rejecting her testimony as false with re- 
gard to signing the instruments. Irene’s like testimony 
that she never acknowledged the warranty deed was 
equivocally corroborated by plaintiffs’ attorney, her 
first cousin, who, as a witness called by defendants, 
admittedly witnessed plaintiffs’ signatures on the agree- 
ment and warranty deed, signed the acknowledgment 
as notary public, and placed his official seal thereon. 
In that connection, we believe this record shows that 
plaintiffs’ attorney laid the groundwork for this litiga- 
tion, commenced the action, and assisted in the trial 
thereof, until after decree was rendered July 20, 1957, 
wherein he still appeared as an attorney for plaintiffs. 
However, thereafter, on July 29, 1957, plaintiffs’ attorney 
filed with the clerk of the district court a withdrawal 
purportedly dated May 11, 1957, the last day of the trial. 

There are facts and circumstances in this record which 
would and did justify the trial court in rejecting as 
false the testimony of plaintiff Irene and plaintiffs’ at- 
torney that she did not acknowledge the warranty deed. 
We conclude that Irene was familiar with the entire 
transaction; was present at its termination; that she 
voluntarily signed the agreement and warranty deed; 
and that she voluntarily acknowledged the warranty 
deed, although the notarial officer’s duty was irregularly 
performed. We conclude that there is no clear, satis- 
factory, and convincing proof that the acknowledgment 
was false. 

The evidence upon the issue of mental competency at 
the time of the transaction was conflicting in material 
respects. However, material and competent evidence, 
some of which appears in evidence adduced by plain- 
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tiffs, clearly established that at the time of the trans- 
action, prior thereto, and subsequently as well, except 
during part of the period from September 23, 1956, to 
November 6, 1956, while plaintiff was in a hospital in 
Omaha, plaintiff had the mental capacity to understand 
what he was doing, knew the nature and extent of his 
property and what he proposed to do with it, and was 
able to decide intelligently whether or not he desired 
to make the contract and conveyance. 

Plaintiffs bank ledger sheets, showing deposits, with- 
drawals, and balances in his account from January 1956 
to January 1957, appear in this record. Also, numerous 
paid checks drawn by plaintiff, through which he car- 
ried on his business transactions from January 1956 to 
September 15, 1956, inclusive, and also through Novem- 
ber and December 1956, inclusive, appear in this record. 
Reference to each one independently would serve no pur- 
pose here. It is sufficient to say that an examination of 
such ledger account and checks supported by other 
uncontradicted evidence establishes that during such 
periods plaintiff himself carried on all of his personal 
farm and family business of every kind and made all 
decisions with regard thereto as usual, without being 
influenced or assisted by his family, except that he talked 
with his wife Irene, and his son Charles, about some 
transactions at times. 

In that connection, the record discloses that on Febru- 
ary 13, 1956, plaintiff filled out his income tax return 
in his own handwriting. During that month, he cir- 
culated petitions and participated in establishing a 
brucellosis control district in his area. On March 8, 
1956, plaintiff assisted in the assessment of his own and 
other personal property, and signed a schedule for him- 
self, his wife Irene, and his son Charles. In July 1956, 
plaintiff placed a portion of his land in the soil bank 
program, signed the necessary papers for that purpose, 
and thereafter was paid benefits exceeding $1,000. Dur- 
ing July, he transacted a rental of his hay land on the 
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quarter section not sold to defendants. Also, during 
that month he sold his irrigation equipment after con- 
sulting with three dealers therein about it. On August 
29, 1957, plaintiff gave his son Charles, who had or was 
entering the university, a check for $36.67, payable to 
Huskerville Housing Ofc., as September rent on a hous- 
ing project. On September 8, 1956, plaintiff gave the 
county treasurer a check for $150.03 in payment of real 
estate taxes. On September 15, 1956, plaintiff gave a 
check for $829.85, as payment in full of the balance on 
a combine. In August and September 1956, plaintiff 
made arrangements for an auction of his livestock and 
machinery. Also, he was justice of the peace for Steel 
Creek township during 1956, and as such signed and ap- 
proved several claims against the township for January, 
February, June, July, and October 1956. 

During such periods, several of plaintiff’s business 
acquaintances who testified at the trial saw him, visited 
with him, and transacted business with him. Except 
defendants, they were disinterested witnesses. For ex- 
ample, the manager of the Production Credit Associa- 
tion, of which plaintiff was a member and from whom 
he had borrowed money, visited with plaintiff in the 
early spring of 1956 and again on May 23, 1956, about 
the sale of plaintiffs’ farm. He testified that plaintiff 
seemed nervous and dissatisfied with the results of his 
irrigation venture, but he saw nothing which indicated 
that plaintiff was mentally unbalanced or incompetent 
to transact business. 

The real estate broker who, at plaintiff’s request and 
with his assistance and direction, typed and prepared 
the first contract of sale, which was identical in ma- 
terial respects with the one subsequently prepared by 
plaintiffs’ attorney except with regard to payment dates, 
testified that plaintiff appeared nervous but that he 
knew what he was doing, wanted to make the sale, and 
knew and understood the entire transaction; and that 
he neither saw nor suspected that there was anything 
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mentally wrong with plaintiff at that time. Defend- 
ants testified that at all times during the transactions 
plaintiff acted as he always had and did not do or say 
anything which indicated or led them to suspect that 
there was anything wrong with him mentally. 

The party who originally sold plaintiff his irrigation 
equipment, and was well acquainted with him, visited 
with plaintiff in the spring of 1956 and again in June 
and July 1956. He testified that plaintiff appeared ner- 
vous and unsettled, but that plaintiff carried on an in- 
telligent conversation, appeared to understand every- 
thing without difficulty, and said nothing and did nothing 
which would indicate that he was suffering from any 
mental illness. As a matter of fact, at that time such 
witness offered plaintiff a position as salesman for his 
firm. 

The secretary-treasurer and assistant secretary-treas- 
urer of the Elkhorn National Farm Loan Association, 
a branch of the Federal Land Bank which held the mort- 
gage on plaintiffs’ land assumed by defendants, and 
which released that mortgage from plaintiffs’ quarter 
section not sold, had extensive contacts and dealings 
with plaintiff during and prior to the transaction in ques- 
tion. They testified that plaintiff seemed irritable, 
nervous, and upset, but plaintiff told them why he felt 
that way, and they did not consider it unusual under the 
circumstances. The assistant secretary-treasurer testi- 
fied that plaintiff knew and understood all of the de- 
tails of the transaction except that he once had some 
difficulty in understanding some intricate computation 
of figures in connection with releasing the quarter 
section from the mortgage, but that difficulty was not 
unusual because other persons sometimes had the same 
difficulty. They both testified that plaintiff did not 
do or say anything at any time which indicated that he 
was mentally incompetent, but without question was 
capable of transacting the business at hand. 

The party who counseled with plaintiff in June 1956 
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about the purchase of his irrigation equipment and who 
purchased it in July 1956, testified that he felt that 
plaintiff was rational and competent to do business at 
that time; and that plaintiff was a good bargainer and 
did business in the same way as he always had. 

On May 26, 1956, a close friend and advisor of plain- 
tiff took him to a hospital in Lynch. The reason for 
doing so is not clear. Be that as it may, on May 28, 
1956, that friend and advisor, who knew all the details of 
the sale, accompanied plaintiff to the office of plaintiffs’ 
attorney, where the first contract was produced, and 
plaintiff was directed by plaintiffs’ attorney to con- 
tact defendants and get permission to change the pay- 
ment dates in order to put plaintiff in a lower income 
tax bracket for 1956. In that connection, plaintiffs’ 
attorney did not testify that plaintiff was mentally in- 
competent at that time, or when the transaction was 
consummated, and plaintiff’s close friend and advisor 
was not called as a witness for plaintiffs. 

On September 23, 1956, plaintiff was taken to a hos- 
pital in Omaha where he was examined by two psychia- 
trists who diagnosed that he was mentally ill, with a 
depressive psychosis of a variable progressive nature, 
which tends to become severe over a period of months, 
but responds to proper treatment, although there may 
be recurrent attacks over the years. They believed 
plaintiff’s attack had been slowly progressing over the 
last 8 or 9 months or longer. That opinion was based 
partly on what plaintiff told them, or what friends and 
members of plaintiff’s family told them, plus their ob- 
servation of plaintiff and his condition. Their opinion 
was that from about March 1956 or prior thereto, plain- 
tiff did not have normal judgment and sound thinking in 
business matters, and during May 1956 plaintiff was 
mentally incompetent and should not have entered into 
any contract involving the sale of his land. Admittedly, 
however, at that time he did understand and know 
partly the legal effect of the contract, but he would not 
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be able to evaluate the true nature or wisdom of the 
contract, although to some degree he might have good 
days on which he would be relatively lucid and free from 
influence of his disease. They admitted that on May 
24, 1956, plaintiff could have understood and known the 
legal effect and operation of a contract; and admitted 
that plaintiff then knew the members of his family and 
their relationship to him, the amount of land he owned, 
where it was located and its kind, its approximate mar- 
ket value, and could have reached a decision on his own 
that he desired to dispose of his property. Their idea 
was that plaintiffs decision was influenced more by an 
impelling motive caused by the disease rather than that 
he did not know what he was doing at the time. They 
admitted that if plaintiff had been more or less normal 
and only in the early stages of the disease in May and 
June 1956, then brooding over the sale of his farm and 
his family affairs could have been a major factor in 
plaintiff’s rapid decline and condition in September 
1956. In other words, they admitted that the exact con- 
dition of plaintiff’s mind in May and June 1956 would be 
a subject of considerable conjecture. 

It will be noted that the weight of such testimony 
was lessened by the equivocal and conjectural quality of 
plaintiff's purported mental capacity in May and June 
1956, and the fact that neither physician had ever seen 
plaintiff before September 23, 1956, which necessitated 
that their conclusions with regard to his then mental 
condition would be based partly upon assumed facts 
related to them by others. The weight of their testi- 
mony was also lessened by facts, gleaned from letters and 
other evidence appearing in this record, which indicate 
that such physicians were called into the case for the 
dual purpose of not only treating plaintiff but also to 
help lay a foundation for this action. For example, on 
September 26, one such physician, apparently as solicited 
by plaintiffs’ attorney, wrote plaintiff Irene a letter, say- 
ing: ‘“ ‘Mr. Marston is suffering from a definite mental 
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illness and I suspect has been in it for some time. I 
do hope that we can find out from the attorney whether 
or not legal action is possible before starting a definite 
treatment program. Mr. Marston is in need of electric 
treatments, but I would like to know more about the 
legal aspects of things before going ahead with these.’ ”’ 
Also, on September 23, 1956, that same physician told 
Irene what she should do to get this case started, and 
to talk to her lawyer and see that it was pushed right 
along. Thereupon, Irene talked to plaintiffs’ attorney 
and told him to talk to the physician, which he did, and 
this action resulted. 

In that connection, plaintiff testified as a witness for 
plaintiffs that he remembered nothing whatever of 
incidents that had occurred from the fall of 1955 until 
he returned from the hospital November 6, 1956. How- 
ever, the physicians aforesaid testified that such loss of 
memory was caused entirely by-10 electro-shock treat- 
ments given by them to plaintiff, which had restored 
him to his present normal mental condition, but as usual 
obliterated any memory of past events for several 
months. 

If plaintiff were mentally incompetent in May and 
June 1956, when the contracts and warranty deed were 
executed and delivered in escrow, as claimed, and if that 
condition was as readily apparent as some of his friends, 
relatives, and family testified, then the actions of those 
who permitted and assisted with the transaction are 
entirely inconsistent with their testimony. Plaintiff’s 
family, friends, and legal advisors who so permitted 
and assisted him were adult, intelligent, and discerning 
people who knew the details of the transaction. Their 
actions and attitude during the transactions contradict 
their testimony that plaintiff was then mentally incom- 
petent. Plaintiff’s son Charles was one of those who ac- 
companied his father, counseled with him during most of 
the transactions aforesaid, and knew every detail there- 
of. He testified that he did not fully realize his father’s 
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condition, and that because his father wished to sell, 
he assisted in order to help and humor him. 

Plaintiff Irene knowingly accompanied plaintiff to 
O’Neill and met their attorney there on June 7, 1956, 
for the very purpose of completing the transaction. At 
that time, and prior thereto, it would have been ex- 
tremely simple for Irene or plaintiffs’ attorney to have 
stopped the sale if there had been any serious reason 
for her or plaintiffs’ attorney to doubt plaintiff's men- 
tal competency. They made no effort to do so and the 
conclusion is inescapable that plaintiff was mentally 
competent. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiffs. 

AFFIRMED. 


JAMES H. NELSON, APPELLANT, V. GENERAL CREDIT 


CorRPORATION, A CORPORATION, ET AL., APPELLEES. 
90 N. W. 2d 799 


Filed June 6, 1958. No. 34356. 


1. Usury. An automobile dealer may in good faith sell a car on 
time for a price in excess of the cash price without tainting the 
transaction with usury, though the difference in prices may 
exceed lawful interest for a loan. . 

A time sale made in good faith at a price in excess 
of a cash price, even though the difference exceeds lawful 
interest for a loan, which price is arrived at by schedules fur- 
nished by a finance company which solicits contracts so en- 
tered into between a purchaser and a dealer, may not be re- 
garded as being tainted with usury. 


3. In such cases, however, the transaction between the 
buyer and seller must be a completed bona fide time price sale 
agreement. 

4. These rules however do not apply where it is proved 


that the transaction was not made in good faith but that it 
was a scheme and a device pursued to evade the operation 
against it of the usury statute. 
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In cases of this character courts will look through 
the form to the substance of the transaction in order to deter- 
mine whether there was a bona fide time sale or a loan. 

The sale must be honestly and in good faith executed 
by the dealer and purchaser for an agreed credit price in excess 
of a cash price in order to constitute a bona fide time sale 
transaction, and if the transaction is in fact a loan for usury, 
the agreement is unlawful and void. 

In order to have the foregoing principles apply it 
must appear that the buyer actually was informed of and had the 
opportunity to choose between a time sale price and a cash 
sale price. It is not enough to merely show that the instru- 
ments signed evidencing the indebtedness refer to a time price 
or time differential when, in fact, the buyer was never quoted a 
time sale price as such. 

When a void contract is renewed by the giving of a 
renewal or substituted contract, the invalidity follows into and 
becomes a part of the latter contract, making it subject to the 
defense of invalidity to the same extent as was the original 
obligation. 


APPEAL from the district court for Adams County: 
Frank J. Munpay, Jupce. Reversed and remanded with 
directions. 


Whelan & Whelan, for appellant. 
Conway & Irons, for appellees. 


Heard before Smmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Srmmons, C. J. 

There are two causes of action involved in this liti- 
gation. Plaintiff sues to recover the sum of $1,150 and 
interest from the General Credit Corporation, that being 
the amount paid on a promissory note calling for 23 
monthly payments of $50 each. The 24th payment was 
for the sum of $674. When that payment became due 
plaintiff, in order to pay that balance, executed to the 
General Credit Corporation his promissory note in the 
sum of $787.46, payable in monthly installments of 
$47.86. Plaintiff had paid thereon four installments 
when this action was brought. The note for $787.46 was 
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sold by General Credit Corporation to Peoples Loan 
Company and certain payments were made to it. Both 
corporations are defendants here. 

Plaintiff prayed for a judgment declaring the notes to 
be null and void; for a recovery of the amount of the 
payments made, with interest; for the surrender of an 
automobile certificate of title; for a release of all liens 
on the automobile; and for equitable relief. 

The original note resulted from the sale of an auto- 
mobile by Worthing Motor Company to the plaintiff. 
For convenience we will refer herein to General Credit 
Corporation as General Credit; to Peoples Loan Com- 
pany as Peoples Loan; and to Worthing Motor Company 
as Worthing. Unless otherwise pointed out, reference 
will be made to the testimony as that of each of these 
parties under the above designations. 

At the times here involved applicable to each, Gen- 
eral Credit and Peoples Loan held licenses under the Ne- 
braska Installment Loan Act. Peoples Loan was organ- 
ized in 1955 by the son of the president of General 
Credit. Prior to the organization of Peoples Loan he 
had been an officer of General Credit and active in its 
affairs. 

Multiple issues were made and submitted to the trial 
court resulting in a judgment dismissing both causes of 
action. 

Plaintiff appeals. The issue presented here is the con- 
tention of the plaintiff that the original transaction was 
a cash sale with a loan to pay the balance; and that the 
loan was in violation of the law and hence the note was 
void and plaintiff was entitled to recover the amounts 
paid thereon. As to the second note it is plaintiff's con- 
tention that the invalidity of the first note followed into 
and became a part of the second note and that it, too, 
was void. 

The defendants contend that the first note was but 
the payment of a time sale price and hence was valid 
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and that the second note was within the terms of the 
Installment Loan Act and was valid. 

There are additional assignments of error here as to 
the admission of evidence and the filing of amended 
pleadings by defendants. The questions presented are 
not material to a decision here and will not be further 
mentioned. ; 

We reverse the judgment of the trial court and re- 
mand the causes with directions. 

The action was tried as one in equity and is considered 
here as on trial de novo. 

The facts are not in dispute on material matters save 
as are mentioned here. 

Plaintiff on October 21, 1952, went to Worthing to 
have his car repaired. He then discussed the purchase 
of a new car and the trade-in of his old car. The parties . 
agreed upon the cash price of the new car at the figure 
of $2,340. The credit for the used car was agreed upon 
at the figure of $1,020, leaving the cash price for the 
difference of $1,320. A car order was prepared and 
signed by plaintiff showing these facts. A copy was 
given to plaintiff. It made no reference to a time sale 
price; however, following the printed word “Payments” 
on the order form is written the words “General Credit,” 
indicating that the car order was not signed until the 
matters hereinafter set out were discussed. The above 
reference to “General Credit” appears in carbon on the 
copy delivered to plaintiff on the day of the transaction. 
However, on the car order which defendant introduced 
purporting to be the original order the cash selling price 
appears as $2,351.40 and the used car allowance as 
$1,031.40. The figures are in lead pencil and erasures 
are apparent. These changes were obviously made to 
conform to a detailed “car invoice” calculating the trans- 
action. The words “General Credit” which appear on 
plaintiff's copy of the order appear also on the original 
offered by defendant with the words “General Credit” 
heavily lined out in lead pencil. No explanation ap- 
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pears as to when or why the last alteration of the order 
was made. 

Plaintiff informed Worthing that he could not pay 
$1,320 in cash and that it would be necessary to go to 
a loan company to secure the money. 

Plaintiff had recently come to Nebraska from Cali- 
fornia. He there had financed the payment of the trade- 
in car by a deferred payment plan. He knew how such 
a plan operated and that a deferred payment plan cost 
more money than a cash payment did. 

Worthing asked plaintiff if he had a loan company in 
mind and was told that he did not. Worthing then 
agreed to and did contact General Credit, with whom 
it had theretofore done business. 

It was agreed that plaintiff could not pay more than 
$50 per month on a deferred payment plan. Worthing 
could not figure the total amount required for the de- 
ferred payment because of that restriction. Worthing 
asked General Credit to calculate the amount of the 
payment that would be required so as to sell the note 
to General Credit at an amount that would pay Worth- 
ing the cash price of $1,320. General Credit then cal- 
culated the amount at $1,824, payable $50 per month 
for 23 months and $674 on the 24th month. 

General Credit also required time to check plaintiff's 
credit record in California and did so, and after some 
hours advised Worthing that they would purchase a 
note and mortgage given for the above purpose. 

In the meantime, Worthing had accepted the figure 
of $1,824 fixed by General Credit. On forms which it 
had been furnished by General Credit, Worthing pre- 
pared a promissory note for $1,824 payable to Worthing 
Motors and a chattel mortgage on the car to secure the 
payment of the note. Plaintiff signed these papers. 

Worthing testified that it “relayed” the time price to 
plaintiff. However, this evidence is weakened by other 
testimony that it was “assumed” and “apparently” plain- 
tiff knew the time price. Plaintiff testified that he was 
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not given a time price. However, he testified that he 
knew the amount of $1,824 was the amount recited in . 
the note and mortgage and the provision for payment 
of it before he signed it. 

When General Credit received satisfactory credit re- 
ports on the plaintiff, it made out and delivered a check 
to Worthing for $1,340. Worthing then endorsed the 
note without recourse and assigned and delivered the 
mortgage to General Credit. 

General Credit then discussed the entire matter as 
to payments, insurance, etc., with the plaintiff. 

The certificate of title recites that plaintiff had ac- 
quired the title to the automobile from Worthing sub- 
ject to a mortgage to General Credit for the sum of 
$1,824. The automobile was delivered to plaintiff the 
following day, although the certificate of title bears the 
date of October 24, 1952, 3 days after the note and mort- 
gage were executed. Thereafter plaintiff made the 
payments to General Credit, later executed the new note 
and mortgage to General Credit, and made payments 
thereon to General Credit and Peoples Loan as above 
recited. 

It is noted that General Credit paid Worthing for the 
purchase of the note and mortgage $20 in excess of the 
cash price fixed for the transaction. This is described 
in the evidence as a “reserve” or a payment for the 
privilege of buying the instruments involved. 

Beginning with Grand Island Finance Co. v. Fowler, 
124 Neb. 514, 247 N. W. 429, down to and including 
McNish v. Grand Island Finance Co., 164 Neb. 543, 83 
N. W. 2d 13, we have stated and restated the applicable 
rules. We quote from the summary contained in Mc- 
Nish v. General Credit Corp., 164 Neb. 526, 83 N. W. 
2d 1: “‘* * * an automobile dealer may in good faith 
sell a car on time for a price in excess of the cash price 
without tainting the transaction with usury, though the 
difference in prices may exceed lawful interest for a loan. 
* * * a time sale made in good faith at a price in excess 


776 NEBRASKA REPORTS [Vox. 166 
Nelson v. General Credit Corp. 


of a cash price, even though the difference exceeds law- 
ful interest for a loan, which price is arrived at by 
schedules furnished by a finance company which so- 
licits contracts so entered into between a purchaser 
and a dealer, may not be regarded as being tainted with 
usury. * * * These rules however do not apply where 
it is proved that the transaction was not made in good 
faith but that it was a scheme and a device pursued 
to evade the operation against it of the usury statute. 
* * * In such cases, however, the transaction between 
the buyer and seller must be a completed bona fide time 
price sale agreement.’ * * * In cases of this character 
courts will look through the form to the substance of 
the transaction in order to determine whether there was 
a bona fide time sale or a loan.” 

Many of the facts of the case here are substantially 
the same as those in Grand Island Finance Co. v. Fowler, 
supra, wherein we held that they established a valid 
time sale. However, in Powell v. Edwards, 162 Neb. 
11, 75 N. W. 2d 122, we reviewed the Fowler case at 
length and refused to follow the fact conclusions of that 
case, although accepting in principle the rule of law 
there stated. 

In State ex rel. Beck v. Associates Discount Corp., 
162 Neb. 683, 77 N. W. 2d 215, we held: “In Grand 
Island Finance Co. v. Fowler, supra, our opinion makes - 
clear that the sale must be honestly and in good faith 
executed by the dealer and purchaser for an agreed 
credit price in excess of a cash price in order to consti- 
tute a bona fide time sale transaction, and that if the 
transaction is in fact a loan for usury, the agreement is 
unlawful and void.” 

We went further in McNish v. General Credit Corp., 
supra, and held: “In order to have the foregoing prin- 
ciples apply it must appear that the buyer actually 
was informed of and had the opportunity to choose be- 
tween a time sale price and a cash sale price. It is not 
enough to merely show that the instruments signed 
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evidencing the indebtedness refer to a time price or 
time differential when, in fact, the buyer was never 
quoted a time sale price as such.” 

It is well also to point out that Grand Island Finance 
Co. v. Fowler, supra, was decided in 1933 under the 
provisions of Comp. St. 1929, c. 45, art. I, and before the 
Legislature set out the public policy of this state by the 
enactment of Laws 1941, c. 90, p. 344. 

Within the scope of the above rules each case must 
depend on its own facts and circumstances. 

The facts and circumstances here point to the con- 
clusion that this transaction originated as a loan by 
General Credit to the plaintiff. Plaintiff desired a loan. 
Worthing contacted General Credit, and gave it the base 
figures upon which to calculate the amount of the loan 
so that Worthing would receive its cash price. The trans- 
action was thereafter the proceeding of General Credit 
in securing a credit report on plaintiff, in calculating 
the amount of the loan and the amount of the payments, 
and in determining insurance which General Credit re- 
quired and its cost. It is clear that Worthing drafted 
the note and mortgage for General Credit so as to se- 
cure its cash price together with interest, insurance, and 
other charges exacted by General Credit. 

It is clear, also, that Worthing had received its cash 
price from General Credit before the sale transaction 
was completed. 

The facts and circumstances here do not bring this case 
within the scope of the rule last quoted from McNish 
v. General Credit Corp., swora. We conclude that this 
transaction was not a good faith sale at a time price 
by Worthing, but was in fact a loan by General Credit 
to plaintiff out of which Worthing received its cash price. 

Section 45-138, R. R. S. 1948, provided: “Every loan 
contract shall provide for repayment of principal and 
charges in installments which shall be payable at ap- 
proximately equal periodic intervals of time and so 
arranged that no installment is substantially greater in 
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amount than any preceding installment.” The same 
section also provided: ‘Any contract of loan made in 
violation of this paragraph, either knowingly or without 
the exercise of due care to prevent the same, shall be 
void and the licensee shall have no right to collect or 
receive any principal, interest or charges on such loan.” 

In A-1 Finance Co., Inc. v. Nelson, 165 Neb. 296, 85 
N. W. 2d 687, we held that any loan made by a licensee 
under the installment loan law which fails to conform to 
the above provision of the statute is a violation thereof 
and void. 

The note given by the plaintiff to satisfy the last 
payment of $674 of the original note is likewise void. 
In State ex rel. Beck v. Associates Discount Corp., supra, 
we held: The usurious character of a transaction is de- 
termined as of the time of its inception, and if a con- 
tract is usurious in its inception, no subsequent trans- 
action will cure it. Hence, when a usurious contract is 
renewed by the giving of a renewal or substituted con- 
tract, the usury follows into and becomes a part of the 
latter contract, making it subject to the defense of 
usury to the same extent as was the original obligation. 

Consistent with this holding, it follows that the rule is: 
When a void contract is renewed by the giving of a 
renewal or substituted contract, the invalidity follows 
into and becomes a part of the latter contract, making 
it subject to the defense of invalidity to the same extent 
as was the original obligation. 

It necessarily follows that both notes involved in this 
transaction were void as of the time of their inception. 

We do not deem it necessary to consider other charges 
of illegality presented by this record. 

The judgment of the trial court is accordingly re- 
versed and the causes are remanded with directions to 
render a judgment in accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Ray AINSWORTH ET AL., APPELLEES, V. COUNTY OF 
FYLLMORE ET AL., APPELLANTS. 
90 N. W. 2d 360 


Filed June 6, 1958. No. 34372. 


1. Pleading. A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit the 
pleader’s conclusions of law or fact. 

2. Taxation. The levy, assessment, and collection of taxes which 
are demonstrably void for want of jurisdiction or authority to 
impose the same may be enjoined. 


3. The domicile of the owner is the taxable situs assigned 
to tangibles where an actual situs has not been acquired else- 
where. 

4. The state which is the domicile of the owner of tan- 


gibles is the situs of tangible personal property temporarily in 
another state but not permanently located there. 

5. Taxation: Injunction. A fact necessary to entitle the plaintiffs 
to injunction against the assessment which was made was 
permanent absence of the wheat from the State of Nebraska. 

6. Pleading. The absence of an allegation of this essential fact 
rendered the petition of plaintiffs vulnerable to an attack by 
general demurrer. 

A defendant has the right to insist that all of the facts 
essential to the existence of a cause of action against him and 
in favor of the plaintiff be stated in the petition. 

8. Taxation. Ordinarily the valuation of a county assessor for 
tax purposes will be presumed to be correct, and when attacked 
the burden rests upon the taxpayer to overcome the presumption. 


AppEAL from the district court for Fillmore County: 
STANLEY Bartos, JUDGE. Reversed and remanded with 
directions. 


Clarence S. Beck, Attorney General, Homer G. Hamil- 
ton, and John C. Gewacke, for appellants. 


Keenan & Corbitt, for appellees. 


Heard before Srmmowns, C. J., Carter, MEssmore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 
This is an action in equity wherein Ray Ainsworth 
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and 67 others, all of whom are residents and taxpayers, 
as plaintiffs, appellees here, by petition instituted this 
action in the district court for Fillmore County, Ne- 
braska, against the County of Fillmore and Bert A. 
Lynn, treasurer of that county, defendants, appellants 
here, to enjoin the collection of a tax levied on wheat 
added to their tax schedules respectively which was 
grown by the plaintiffs in 1956 but which it was alleged 
was outside the State of Nebraska on March 1, 1957, and 
on account thereof the tax levied thereon was void and 
uncollectible. The paragraphs of the petition contain- 
ing the allegations as to ownership, production, and 
situs of the wheat are the following: 

_ “That the Defendant, the County of Fillmore, through 
its Board of Equalization and its Assessor, has added to 
each of the tax schedules of the Plaintiffs for the year 
1957, certain wheat which was grown in 1956 but which 
wheat was outside the State of Nebraska on March 1, 
1957.” 

“That said wheat being outside the State of Nebraska 
on March 1, 1957 is not taxable within the State of 
Nebraska or the County of Fillmore and the tax sought 
to be levied upon the same by the Defendants is void 
and uncollectable.” 

To the petition the defendants filed a general de- 
murrer. The demurrer was overruled and the defend- 
ants elected to stand thereon and refused to plead fur- 
ther. A decree was thereupon rendered granting the 
injunctive relief prayed by the plaintiffs. From the 
decree the defendants have appealed. 

The theory of the demurrer and also of the appeal is 
that the petition failed to state facts sufficient upon 
which to base a decree for the relief prayed by the 
plaintiffs; or in other words, the petition did not state 
a cause of action. 

The general rule, about which there is no longer room 
for dispute, with regard to the office of a general de- 
murrer is the following: “A general demurrer admits 
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all allegations of fact in the pleading to which it is 
addressed, which are issuable, relevant, material, and 
well pleaded; but does not admit the pleader’s conclusions 
of law or fact.” In re Estate of Halstead, 154 Neb. 31, 
46 N. W. 2d 779. See, also, Freeman v. Elder, 158 Neb. 
364, 63 N. W. 2d 327; Johnson v. Ruhl, 162 Neb. 330, 
75 N. W. 2d 717; Boettcher v. County of Holt, 163 Neb. 
231, 79 N. W. 2d 183. 

The defendants urge that within the meaning of this 
rule the petition fails for two reasons to state a cause 
of action. One of these is, as we interpret, that, assum- 
ing the impropriety of the alleged addition of the wheat 
to the assessment rolls, injunction is not available for 
the reason that the plaintiffs had available to them a 
statutory remedy for the correction of the assessments. 

If it be assumed that the tax assessed against the 
added grain was void, an action to enjoin its collection 
was available to the plaintiffs, notwithstanding an 
available statutory remedy, if there was one, which 
could have been employed for protection. In Offutt 
Housing Co. v. County of Sarpy, 160 Neb. 320, 70 N. 
W. 2d 382, affirmed 351 U. S. 253, 76 S. Ct. 814, 100 L. 
Ed. 1151, it was said: “The levy, assessment, and col- 
lection of taxes which are demonstrably void for want 
of jurisdiction or authority to impose the same may be 
enjoined.” See, also, Earl v. Duras, 13 Neb. 234, 13 N. 
W. 206; Burlington & M. R. R. Co. v. Cass County, 
16 Neb. 136, 19 N. W. 700; Touzalin v. City of Omaha, 
25 Neb. 817, 41 N. W. 796; Bellevue Improvement Co. 
v. Village of Bellevue, 39 Neb. 876, 58 N. W. 446. 

Accordingly if the plaintiffs have otherwise sufficiently 
pleaded that this added wheat was nontaxable in Fill- 
more County, Nebraska, this first proposition advanced 
by the defendants must be rejected. 

The second reason why the defendants assert that 
the petition is vulnerable to general demurrer is that the 
facts stated, if proved to be true, would not under law 
render this wheat nontaxable in Fillmore County, Ne- 
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braska. At this point it should be said that in 1957 
the date for the taxation of wheat was March 1. § 77- 
1201, R. R. S. 1948, as amended by Laws 1955, c. 288, § 
10, p. 906. 

As is observable from the petition it is not alleged 
that the plaintiffs were not residents of the State of 
Nebraska on March 1, 1957. It is not alleged that the 
wheat had acquired a permanent situs in some other 
state on March 1, 1957. It is not alleged that the owner- 
ship was not the same on March 1, 1957, as when pro- 
duced in 1956, or that it was not owned on March 1, 
1957, by the plaintiffs respectively. The implication of 
which the petition and the brief of plaintiffs is capable 
is that the wheat was on March 1, 1957, the property of 
the plaintiffs and that on that date the plaintiffs were 
residents of Fillmore County, Nebraska. 

In order to have rendered this wheat nontaxable in 
Nebraska on March 1, 1957, it must not only have been 
on that date without the jurisdiction but also the situs 
must have had the character of permanency. 

The rule is stated as follows in 51 Am. Jur., Tax- 
ation, § 457, p. 470, as follows: “The domicil of the 
owner is the taxable situs assigned to tangibles where 
an actual situs has not been acquired elsewhere. That 
state is the situs for the purposes of taxation of tangi- 
ble personal property temporarily in another state, but 
not permanently located there.” 

This rule is discussed at length with approval in 
Brock & Co. v. Board of Supervisors, 8 Cal. 2d 286, 65 
P. 2d 791, 110 A. L. R. 700. Other cases which hold 
to the same effect are the following: Sangamon & 
Morgan R. R. Co. v. County of Morgan, 14 Ill. 163, 56 Am. 
Dec. 497; Commonwealth v. R. G. Dun & Co., 126 
Ky. 108, 102 S. W. 859, 10 L. R. A. N. S. 920; Reeves 
v. Island Creek Fuel & Trans. Co., 313 Ky. 400, 230 S. 
W. 2d 924; Johnson Oil Refining Co. v. State ex rel. 
Templeton, 172 Okl. 552, 46 P. 2d 546; Commonwealth v. 
American Dredging Co., 122 Pa. 386, 15 A. 443, 9 Am. S. 
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R. 116, 1 L. R. A. 237; Smith v. Ajax Pipe Line Co., 87 
F. 2d 567; Union Refrigerator Transit Co. v. Kentucky, 
199 U. S. 194, 26 S. Ct. 36, 50 L. Ed. 150; State ex rel. 
New York Central & Hudson River R. R. Co. v. Miller, 
202 U. S. 584, 26 S. Ct. 714, 50 L. Ed. 1155; Southern 
Pacific Co. v. Commonwealth of Kentucky, 222 U. S. 
63, 32 S. Ct. 13, 56 L. Ed. 96; Johnson Oil Refining Co. 
v. Oklahoma, 290 U. S. 158, 54 S. Ct. 152, 78 L. Ed. 
238; Wheeling Steel Corp. v. Fox, 298 U. S. 193, 56 S. 
Ct. 773, 80 L. Ed. 1143. 

Under this rule, as is pointed out by the cases which 
have been cited, on the trial of a case, unless the prop- 
erty has acquired a permanent situs in the state where 
it is located, it becomes the duty of the court to adjudi- 
cate unfavorably to a contention that tangible property 
outside the state of the residence of the owner is not 
taxable to the owner in the state of his residence. 

In this light it becomes necessary to say that per- 
manent situs outside the State of Nebraska on March 1, 
1957, was a fact essential to the right of plaintiffs to 
the relief prayed in this action. This essential fact 
has not been pleaded directly or by reasonable inference 
in the petition. The allegation of this fact was essential 
to the statement of a good cause of action. The decisions 
of this court from early times down to the present 
make this clear. 

In Bell v. Sherer, 12 Neb. 409, 11 N. W. 861, it was 
said: “A defendant has the right to insist that all of 
the facts essential to the existence of a cause of action 
against him and in favor of the plaintiff be stated in 
the petition. Such is the rule of the code.” 

In State ex rel. Beck v. Associates Discount Corp., 162 
Neb. 683, 77 N. W. 2d 215, it was said: “Under the 
code system of pleading, it is not necessary for plaintiff to 
state a cause of action in any particular form. The facts 
are to be stated. All that the law requires is that there 
shall be a cause of action.” 

The plaintiffs have insisted agruendo that the question 
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of whether or not this property was taxable in Fillmore 
County, Nebraska, in view of the allegation that it was 
outside the State of Nebraska, was a matter of defense 
to be asserted by the defendants. The true rule is that 
the burden was on the plaintiffs to sustain or in other 
words to plead and to prove the right to the relief prayed 
against the defendants. Fitzsimons v. Frey, 153 Neb. 
124, 43 N. W. 2d 531; Lincoln v. Knudsen, 163 Neb. 390, 
79 N. W. 2d 716. This is especially true under the gen- 
eral rules in instances where a tax is being attacked. 

In 51 Am. Jur., Taxation, § 655, p. 620, it is said: “All 
presumptions are in favor of the correctness of tax as- 
sessments. The good faith of tax assessors and the val- 
idity of their actions are presumed.” 

In 51 Am. Jur., Taxation, § 765, p. 696, it is said: 
“Questions as to presumptions and burden of proof in 
proceedings for the abatement of a tax assessment rep- 
resent, for the most part, specific applications of the 
broad principle that all presumptions are in favor of the 
correctness of tax assessments. Thus, one claiming an 
abatement of taxes has the burden of showing his right 
thereto.” 

Again in 51 Am. Jur., Taxation, § 1252, p. 1066, it is 
said: “There are certain presumptions that are particu- 
larly applicable to taxation litigation. Thus, taxes are 
presumed to be just and legal and the burden rests 
upon one assailing the tax to show its invalidity.” 

This general rule obtains in this jurisdiction. In K-K 
Appliance Co. v. Board of Equalization, 165 Neb. 547, 
86 N. W. 2d 381, it is said: “Ordinarily the valuation 
of a county assessor for tax purposes will be presumed 
to be correct. The burden of proof rests upon the tax- 
payer to prove that an assessment is excessive.” See, 
also, Weller v. Valley County, 141 Neb. 69, 2 N. W. 
2d 606; Watson Industries v. County of Dodge, 159 Neb. 
311, 66 N. W. 2d 589. 

In the light of what has been said herein the relief 
prayed by plaintiffs could not be granted to them on 
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proof of the facts alleged in the petition. Also no in- 
tendments or presumptions appear which are in aid of the 
allegations. It must be said therefore that the petition 
did not state a cause of action. Therefore the court 
erred in overruling the general demurrer of the de- 
fendants and in rendering its judgment in favor of the 
plaintiffs. 

The judgment of the district court is reversed and the 
cause remanded with directions to sustain the demurrer 
and for further proceedings. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA EX REL. THE SCHOOL DISTRICT OF THE 
City oF Granp ISLAND ET AL., APPELLEES, v. THE BOARD 
OF EQUALIZATION OF HaLL County, NEBRASKA, 


ET AL., APPELLANTS. 
90 N. W. 2d 421 


Filed June 6, 1958. No. 34377. 


1. Schools and School Districts. A school district in this state is a 
creature of statute and possesses no other powers than those 
granted by the Legislature. 

2. Schools and School Districts: Taxation. The powers of a Class 
III school district to raise money for schoolhouses, buildings, 
and additions, are limited to the issuance of bonds as authorized 
by Chapter 10, article 7, R. R. S. 1943, and by the taxation of 
the property of the district as authorized by section 79-422, 
R. S. Supp., 1955. 

8. Schools and School Districts. A Class III school district has 
no authority to transfer unused money in its general fund to 
the building fund for the construction of school buildings and 
additions thereto. 

4. Schools and School Districts: Taxation. When a Class III school 
district has money in its treasury and from other sources 
available for general school purposes for the ensuing year, it 
is bound to take that fact into account in preparing its budget 
and estimate for the tax levy, and the levy should be made 
for no more than will raise the difference between the amount 
on hand and to be received from other sources over and above 
the authorized reserve, and the amount determined as necessary 
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to meet the expenses of the district for the ensuing school year. 
5. Mandamus. Mandamus is a civil remedy and is a legal as 
distinguished from an equitable proceeding, although issuance 
of the writ is largely controlled by equitable principles. 
A writ of mandamus is not a writ of right. Before 
a court is warranted in granting a peremptory writ it must 
be made to appear that the relator has a clear legal right to 
the performance by the respondent of the duty which it is sought 
to enforce. 
.: A writ of mandamus will not issue to compel the doing 
of a substantial wrong or an unlawful act. 


APPEAL from the district court for Hall County: W4u- 
LIAM F. SPIKES, JUDGE. Reversed and remanded with 
directions. 


Gerald B. Buechler and Rosemary L. Mara, for ap- 
pellants. 


Harold A. Prince, for appellees. 


Heard before Smumons, C. J., Carter, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


Carter, J. 

This is an action for a writ of mandamus brought by 
the School District of the City of Grand Island against 
the County Board and Board of Equalization of Hall 
County to compel the restoration of a tax mill levy to 
provide $150,000 in additional funds for the school dis- 
trict to that which was provided by the board of equali- 
zation. The trial court granted the writ. The county 
board and the board of equalization have appealed. 

On July 9, 1957, the school board filed with the county 
clerk its tax resolution in which it set out the total funds 
required for general school purposes at $1,298,242. The 
estimated income from miscellaneous sources and cash 
balances on hand was $249,129 over and above the neces- 
sary cash reserve and outstanding orders which had 
not been paid. This shows the amount of money to be 
raised by taxation to be $1,049,113. 

The record shows that during the school year the 
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school board transferred $150,000 from the general fund 
to the building fund. It is the contention of the county 
board and board of equalization that this transfer of 
funds was unlawful and that the amount of funds to be 
raised by taxation was excessive in the amount of the 
$150,000. An error in the computation of the estimated 
income from miscellaneous sources in favor of the school 
district in the amount of $15,000 was admittedly made 
and no objection was raised to the correction of this 
item. The primary issue on appeal is the legality of 
the transfer of the $150,000 from the general to the 
building fund. 

The school district does contend that the order of the 
board of equalization reducing the amount to be raised 
for general school purposes by $165,000 was void for 
the reason that such board had no jurisdiction to make 
such order at the time it purported to do so. On this 
question the record shows that the board of equaliza- 
tion failed to make a levy for school purposes on or 
before August 10, 1957, as required by section 77-1601, 
R. S. Supp., 1955. The levy was made on August 21, 
1957, in the amount of 29.33 mills to raise the $1,049,113 
requested. On September 3, 1957, the board of equaliza- 
tion reconvened and reduced the amount to be raised for 
general school purposes by $165,000, which resulted in 
a levy of 24.72 mills to raise the reduced amount of 
$884,113. It is the contention of the school board that 
the board of equalization was without jurisdiction to 
make the order of September 3, 1957, after adjourning 
sine die on August 21, 1957. Due to the conclusion at 
which we have arrived we do not deem this issue as 
material to the disposition of the case. 

The school district is a Class III district. In this state 
a school district is a creature of statute and possesses 
no other powers than those granted by the Legislature. 
School Dist. of Omaha v. Adams, 151 Neb. 741, 39 N. W. 
2d 550; Schulz v. Dixon County, 134 Neb. 549, 279 N. 
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W. 179, 119 A. L. R. 1294; American Surety Co. v. School 
Dist., 117 Neb. 6, 219 N. W. 583. 

The power of a third-class school district to raise 
money for general school purposes is set forth in sec- 
tion 79-810, R. R. S. 1943, which in part states: “The 
board of education of a third class school district shall 
annually, during the month of June, report in writing 
to the county board the entire revenue raised by taxa- 
tion and all other sources, and received by such board 
of education for the previous fiscal year, and an esti- 
mate for the ensuing fiscal year in form of a resolution 
broken down generally as follows: (1) The amount of 
funds required for the support of the schools during the 
fiscal year next ensuing; (2) the amount of funds re- 
quired for the purpose of school sites; (3) the amount 
of funds required for the erection of school buildings; 
(4) the amount of funds required for the payment of 
interest upon all bonds issued for school purposes; and 
(5) the amount of funds required for the creation of a 
sinking fund for the payment of such indebtedness.” 

In 1955 the Legislature amended sections 79-431 and 
79-435, R. R. S. 1943, to provide certain budgeting re- 
quirements by forms to be prescribed by the Commis- 
sioner of Education. Section 79-431, R. S. Supp., 1955, 
contains the following: “* * * such forms shall pro- 
vide for showing the expenditures, the revenues received 
from taxation, and revenues available from sources other 
than taxation, separately stated, including the unen- 
cumbered balances available and the necessary cash re- 
serve; * * *.” Section 79-435, R. S. Supp., 1955, contains 
the following provision: “It shall be the duty of the 
county board of equalization to levy such taxes as are 
necessary to provide the amount of revenues from prop- 
erty taxes as indicated by all of the data contained in 
the budget and certificate herein prescribed, at the time 
and in the manner provided in section 77-1601.” 

It is provided by section 79-422, R. S. Supp., 1955, 
that whenever it shall be deemed necessary to erect a 
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schoolhouse or school buildings, or an addition or addi- 
tions and improvements to any existing schoolhouse in 
any school district in this state, the school board or 
board of education may, and upon petition of not less 
than one-fourth of the legal voters of the district shall, 
submit to the people of the district at an election a prop- 
osition to vote a special annual tax for that purpose of 
not to exceed five mills on the dollar for a term not to 
exceed 10 years. A vote of 55 percent of the legal voters 
is required to carry such election. Bonds for the erec- 
tion of school buildings are authorized as provided by 
Chapter 10, article 7, R. R. S. 1943. 

We find nothing in the cited statutes, or any others 
that we have examined, which authorizes a school board 
to transfer money from the general fund to a building 
fund. The only authorization to raise funds for build- 
ing purposes other than by the issuance of bonds ap- 
pears to be contained in section 79-422, R. S. Supp., 1955. 
If, as contended by the school district, funds could be 
included in the general fund levy and transferred to a 
building fund at will, the limitations contained in sec- 
tion 79-422, R. S. Supp., 1955, could be completely cir- 
cumvented and that section be rendered nugatory for 
all practical purposes. This is particularly important 
since the Legislature has removed all restrictions on the 
amount that may be levied by a Class HI school district 
for general school purposes. See § 79-432, R. S. Supp.,; 
1955. We think it is clear that the Legislature intended 
section 79-422 to be the exclusive method of raising funds 
for schoolhouses, school buildings, and additions, by tax- 
ing the property of the school district, except by the issu- 
ance of bonds and provisions relating thereto. By enact- 
ing section 79-422 with the limitation of the levy con- 
tained in it, the Legislature provided the maximum 
amount and the exclusive method of raising money for 
schoolhouses, buildings, and additions by direct levy on 
the property of the district. If this is not so, the legisla- 
tion would be ineffective for any purpose, if the conten- 
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tions of the school district in the present case are cor- 
rect. In this connection, the clause “(3) the amount of 
funds required for the erection of school buildings” con- 
tained in section 79-810, R. R. S. 1943, relates to the 
levy of taxes that has been authorized as provided in 
section 79-422. 

It is argued that the history of the legislation deal- 
ing with this subject sustains its position. It is pointed 
out that section 6971, Rev. St. 1913, provided: “The ag- 
gregate school tax, exclusive of school bond taxes, shall 
in no one year exceed thirty-five mills.” By section 79- 
2528, R. S. 1943, the foregoing section read in part: ‘The 
aggregate school tax, exclusive of school bond and spe- 
cial warrant taxes, shall in no year exceed such a sum 
or rate as shall be necessary to raise the sum provided 
for by the estimate returned in accordance with section 
79-2527; Provided, that such levy shall in no event ex- 
ceed twenty mills for maintenance and operation of the 
schools, except * * * the aggregate school tax shall not 
exceed twenty-two mills including not to exceed one 
mill for the establishment of a building fund for the re- 
pair and alteration of buildings.” This section was con- 
solidated in 1949 with other sections into section 79-432, 
R. R. S. 1943, and presently reads as follows insofar as 
applicable here: “(1) The aggregate school tax levied 
for general school purposes in Class I, II, III, and VI 
‘school districts shall be without restriction, except as 
provided in subsection (2) of this section.” § 79-432, 
R. S. Supp., 1955. The subsection referred to has no ap- 
plication here. It will be noted that the provision au- 
thorizing a one-mill levy for the establishment of a 
building fund for the repair and alteration of buildings 
contained in section 79-2528, R. S. 1943, is not included 
in the 1955 statute. From this the district argues that 
the limitation of one mill being removed, the school 
board now has unlimited authority to use money from 
the general fund for building purposes. 

We point out, however, that the one-mill levy referred 
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to was not established to raise money for the construc- 
tion of schoolhouses and buildings, but for the repair 
and alteration of buildings. Even if such provision 
should be construed as a removal of the limitation for 
the repair and alteration of buildings, it would not re- 
late itself to the construction of new schoolhouses, build- 
ings, and additions. The maintenance of existing build- 
ings is one thing, the construction of new buildings quite 
another. 

It has been the general policy of the Legislature in 
recent years, as evidenced by the history of enacted legis- 
lation, to permit the issuance of bonds and the creation 
of building funds only by the affirmative vote of the 
electors of the school district as the means for raising 
revenue for the construction of schoolhouses, buildings, 
and additions. It seems clear to us that the maximum 
limit that could be levied for the support of schools was 
removed only after the general funds of the district were 
made unavailable for the construction of buildings and 
additions. No statute authorizes the transfer of money 
from the general to a building fund, an authorization 
that could easily have been provided if such had been 
the legislative intent. It is noteworthy that the Legis- 
lature saw fit to expressly authorize the transfer from 
a sinking fund to the school district any money remain- 
ing after all bonds, interest, and charges, with which the 
fund was charged, had been paid. § 10-715, R. R. S. 
1943. The failure to make provision for a transfer of 
unused money in the general fund to the building fund 
indicates a legislative intent to withhold authority for 
such transfers. In fact, the clear legislative intent is 
that excess money in the general fund shall be appiied 
in reduction of the amount that would otherwise be 
levied on the taxable property of the district for general 
school purposes. 

We conclude that the transfer of the $150,000 from 
the general to the building fund was unauthorized and 
illegal. It should have been considered as a part of 
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the cash balance on hand in the general fund. Neces- 
sarily it should have been shown in the budget and 
estimate of the school district in reduction of the amount 
of money to be raised by taxation in accordance with 
the views expressed in Union Pacific R. R. Co. v. Troupe, 
99 Neb. 73, 155 N. W. 230, and Kissinger v. School Dist. 
No. 49, 163 Neb. 33, 77 N. W. 2d 767. The effect of 
these holdings is that when a Class III school district 
has money in its treasury available for the support of the 
school during the ensuing school year, it is bound to take 
that fact into account in fixing the tax levy, and the 
levy should be made for no more than will approximately 
raise the difference between the amount on hand over 
and above the authorized reserve, and the amount de- 
termined as necessary to meet the expenses of the district 
for the ensuing school year. The contention that the 
county board is mandatorily required to make the levy to 
raise the amount of money requested by the school dis- 
trict, irrespective of a showing in the estimate and 
budget that such amount is not needed, appears to be 
dissipated by the provisions of section 79-435, R. S. 
Supp., 1955, wherein the county board of equalization 
is charged with the duty of levying such taxes as are 
necessary to provide the amount of revenues as indicated 
by all the data contained in the budget and estimate. 

The school district relies heavily on Gaddis v. School 
Dist., 92 Neb. 701, 1389 N. W. 280, to sustain its claimed 
authority to transfer money from the general to the 
building fund. The case is clearly distinguishable. As 
made clear in that case, the applicable statute author- 
ized a gross levy to produce funds for the support of 
the schools and for sites and buildings. The holding that 
money in the general fund could be used for the con- 
struction of a school building is premised on the fact 
that the levy for general fund purposes included the 
cost of sites and buildings, as provided by the appli- 
cable statute at that time. Since money in the general 
fund was properly levied in part for sites and build- 
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ings by statutory authorization, the conclusion naturally 
follows that it could be properly applied to such pur- 
pose. But such a situation does not exist in the case 
before us. No statutory authority presently exists that 
warrants the conclusion reached in the Gaddis case. 

The disposition of the issues raised by the appeal 
requires a consideration of the nature of an action for 
a writ of mandamus and the purposes for which such a 
writ will be granted. Mandamus is a civil remedy and is 
a legal as distinguished from an equitable proceeding, 
although issuance of the writ is largely controlled by 
equitable principles. The remedy of mandamus may be 
refused for reasons comparable to those which would 
lead a court of equity in the exercise of a sound discre- 
tion to withhold its protection of a strictly legal right. 
In other words, it will be issued ordinarily only to pre- 
vent injustice and not to promote it. It is not a writ of 
right. In determining whether or not the writ should 
issue, the court should consider the facts of the particu- 
lar case, the nature of the exigency which calls for the 
exercise of the court’s discretion, the consequences of a 
grant of the writ, and the nature and extent of the wrong 
or injury which would result from its refusal. The 
writ will not ordinarily be issued on mere technical 
grounds, and it may be granted or refused, depending 
on whether or not it promotes substantial justice. The 
writ may not properly issue to accomplish or promote 
a wrong or further an injustice. 

The effect of the issuance of the writ of mandamus 
in the instant case is to compel the board of equalization 
to do an unlawful act. A writ of mandamus cannot 
be properly used to accomplish any such purpose. It 
would be anomalous indeed that a court should be re- 
quired to issue a writ of mandamus to compel action 
which the court would be required to subsequently en- 
join at the suit of an injured party. 

“While the courts, in the exercise of a sound discre- 
tion, will not issue the writ of mandamus, even to vin- 
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dicate a technical right, where more harm than good 
will result through its interference with municipal ad- 
ministration, such considerations are addressed to the 
trial court. Only in a clear case of abuse of discretion 
would the granting of a mandamus be reversed for such 
a cause.” Moores v. State ex rel. Dunn, 71 Neb. 522, 
99 N. W. 249, 115 Am. S. R. 605. See, also, State ex 
rel. Cox v. McIlravy, 105 Neb. 651, 181 N. W. 554. 

“Before the court is warranted in granting a per- 
emptory writ of mandamus, it must be made to appear 
that the relator has a clear legal right to the perform- 
ance by the respondent of the duty which it is sought to 
enforce. Nothing essential to that right will be taken 
by intendment.” State ex rel. Niles v. Weston, 67 Neb. 
175, 93 N. W. 182. See, also, Hess v. Taylor, 142 Neb. 
184, 5 N. W. 2d 346; State ex rel. Evans v. Brown, 152 
Neb. 612, 41 N. W. 2d 862. 

In State ex rel. Long v. Barstler, 122 Neb. 167, 240 
N. W. 273, this court cited with approval the following: 
“Where the issue of a writ would disturb official ac- 
tion, or create disorder or confusion, it may be denied; 
and this is so even where the petitioner has a clear legal 
right for which mandamus would be an appropriate 
remedy.’ 38 C. J. 550. See, also, Merrill on Mandamus, 
secs. 71, 73; Ferris on Extraordinary Legal Remedies, 
sec. 202.” 

“In order to justify the issuance of a peremptory 
writ of mandamus against public officers it must ap- 
pear that the duty is imposed by law, that the duty 
exists at the time the writ is applied for, and that the 
duty to act is clear.” Kurth v. City of Lincoln, 162 
Neb. 643, 76 N. W. 2d 924. See, also, State ex rel. Her- 
bert v. Anderson, 122 Neb. 738, 241 N. W. 545. 

This court has consistently held that a writ of man- 
damus will not issue to compel the doing of a substan- 
tial wrong or an unlawful act. State ex rel. Green 
v. Cowles, 90 Neb. 839, 134 N. W. 959; State ex rel. 
Read v. Farmers Irrigation Dist., 116 Neb. 373, 217 N. 
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W. 607; State ex rel. Heil v. Jakubowski, 151 Neb. 471, 
38 N. W. 2d 26; State ex rel. League of Nebraska Mu- 
nicipalities v. Loup River Public Power Dist., 158 Neb. 
160, 62 N. W. 2d 682. 

We have determined in the instant case that the trans- 
fer of the $150,000 from the general fund to the build- 
ing fund is unlawful under existing statutes. The grant 
of the writ of mandamus in the present case has the 
effect of compelling the county board of equalization 
to recognize the transfer as lawful; to compel it to do 
an unlawful act. It would have the effect of imposing 
an excessive levy of taxes for general school purposes 
upon property owners in the school district. The rem- 
edy of mandamus is not available to the school district 
to bring about any such result. 

The grant of the writ of mandamus under the cir- 
cumstances shown constitutes an abuse of discretion by 
the trial court and requires a reversal of the judgment. 
The judgment of the district court is therefore reversed 
and the cause remanded with directions to dismiss the 
petition of the school district. 

REVERSED AND REMANDED WITH DIRECTIONS. 


GerRALD L. CRABLE, APPELLEE, v. GREAT WESTERN SUGAR 
CoMPANY ET AL., APPELLANTS. 
90 N. W. 2d 805 


Filed June 6, 1958. No. 34383. 


1. Workmen’s Compensation: Appeal and Error. An appeal to 
this court in a workmen’s compensation case is considered and 
determined de novo upon the record. 

2. Workmen’s Compensation. A compensable injury within the 
Workmen’s Compensation Act is one caused by an accident 
arising out of and in the course of the employment. 

An accident within the Workmen’s Compensation Act 

is an unexpected and unforeseen event happening suddenly and 

violently and producing at the time objective symptoms of 
injury. 
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In order to recover, the burden of proof is upon the 
claimant in a workmen’s compensation case to establish by a 
preponderance of the evidence that personal injury was sus- 
tained by the employee by an accident arising out of and in 
the course of his employment. 

An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, probabilities, 
or speculative evidence. 

The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence 
offered to support a claim by virtue of the law. The rule 
does not dispense with the necessity that claimant shall prove his 
right to compensation within the rules above set forth nor does 
it permit a court to award compensation where the requisite 
proof is lacking. 

When an employee meets with an accident which ac- 
eelerates or aggravates an existing impairment to a state of 
disability, such disability not being the result of a natural 
progression of the impairment, there may be an award of 
compensation therefor. 

For workmen’s compensation purposes, “total dis- 
ability” does not mean a state of absolute helplessness, but 
means disablement of an employee to earn wages in the same 
kind of work, or a work of a similar nature, that he was trained 
for, or accustomed to perform, or any other kind of work which 
a person of his mentality and attainments could do. 

An employee may be totally disabled for all practical 
purposes and yet be able to obtain trivial occasional employ- 
ment under rare conditions at small remuneration. The claim- 
ant’s status in such respect remains unaffected thereby unless 
the claimant is able to get, hold, or do any substantial amount 
of remunerative work either in his previous occupation or any 
other established field of employment for which he is fitted. 


APPEAL from the district court for Scotts Bluff County: 
RICHARD VAN STEENBERG, JUDGE. Affirmed. 


Wright, Simmons & Harris, for appellants. 
Holtorf & Hansen, for appellee. 


Heard before CarRTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BoSLAuGH, JJ. 


CHAPPELL, J. 
This is a workmen’s compensation case. After a hear- 
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ing before one judge of the Nebraska Workmen’s Com- 
pensation Court, plaintiff, Gerald L. Crable, was awarded 
temporary total disability at $30 per week for 35 weeks 
from and including December 7, 1955, to and including 
August 7, 1956, and thereafter $16.38 per week for 265 
weeks for 30 percent permanent partial disability to his 
body asa whole. Defendants, Great Western Sugar Com- 
pany and London Guarantee & Accident Company, Ltd., 
the compensation carrier, were also ordered to pay for and 
on behalf of plaintiff $215 for medical services and $15 
as reimbursement for expenses of a trip to Denver for 
medical examination, requested by defendants. Two 
certain claims for medical expenses were disallowed be- 
cause incurred in preparation for trial and not for neces- 
sary medical treatment. Defendants having already 
paid same, they were given credit for $30 per week for 
35 weeks for temporary total disability and for certain 
hospital and medical expenses. 

After rehearing by the compensation court en banc, 
the award theretofore rendered was modified. In that 
respect, plaintiff was found to be totally disabled and 
was awarded $30 per week for 300 weeks from and after 
December 6, 1955, or until such disability sooner ceases, 
and if plaintiff should remain totally disabled after such 
period, defendants should pay him $25 per week for the 
balance of his lifetime, or until his total disability ends. 
Defendants were given credit for payments already made 
as allowed in the prior award, but were ordered to pay 
$209 for medical services by plaintiff’s attending physi- 
cian, $42.50 for X-rays taken by another physician, and 
$15 for travel expenses incurred on the trip to Denver 
by plaintiff. 

' Therefrom defendants appealed to the district court, 
whereat a judgment was rendered finding that plain- 
tiff was totally disabled, and awarding him $30 per week 
for 300 weeks from and after December 6, 1955, and $25 
per week thereafter for the balance of plaintiff’s life- 
time, or until disability ends. Defendants were given 
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credit for payments already made, and were ordered to 
pay certain medical and travel expenses as was done in 
the award from which defendants appealed, and ordered 
defendants to pay $100 attorneys’ fees, taxed to defend- 
ants as costs. 

Thereafter, defendants’ motion for new trial was over- 
ruled and they appealed, assigning in substance that the 
trial court erred as follows: (1) In finding that plain- 
tiff was totally disabled as a result of injuries caused by 
an accident on December 6, 1955, arising out of and in 
the course of his employment by defendant, Great West- 
ern Sugar Company, and in finding that plaintiff was en- 
titled to an award upon such basis; (2) in ordering de- 
fendants to pay $209 for medical expenses rendered by 
Doctor Stewart P. Wiley, plaintiff’s attending physician; 
and (3) in reimbursing plaintiff $15 for traveling ex- 
penses to Denver, which trip was made at defendants’ 
request. We conclude that the assignments have no 
merit. 

There are well-established rules of law which are 
applicable and controlling in the situation presented. 
In Feagins v. Carver, 162 Neb. 116, 75 N. W. 2d 379, we 
reaffirmed that: “An appeal to this court in a work- 
men’s compensation case is considered and determined 
de novo upon the record.” 

In that connection, we said in Krajeski v. Beem, 157 
Neb. 586, 60 N. W. 2d 651: “We said in Sporcic v. Swift 
& Co., 149 Neb. 246, 30 N. W. 2d 891: ‘It is obvious that 
the evidence in the instant case is irreconcilable and in 
direct conflict. This being true, this court will consider 
the trial court’s observation of the witnesses and their 
manner of testifying, and also that the trial court must 
have accepted one version rather than the opposite.’ 
See, also, Sbarra v. Middle States Creameries, Inc., 140 
Neb. 813, 2 N. W. 2d 26; Bolen v. Buller, 143 Neb. 237, 
9 N. W. 2d 204. This applies to the compensation court 
where the matter was tried on rehearing and from which 
appeal was taken to the district court.” 
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Also, in Feagins v. Carver, supra, citing and quoting 
from Jones v. Yankee Hill Brick Manufacturing Co., 161 
Neb. 404, 73 N. W. 2d 394, we held: “A compensable 
injury within the Workmen’s Compensation Act is one 
caused by an accident arising out of and in the course 
of the employment. 

“An accident within the Workmen’s Compensation Act 
is an unexpected and unforeseen event happening sud- 
denly and violently and producing at the time objec- 
tive symptoms of injury. 

“In order to recover, the burden of proof is upon the 
claimant in a compensation case to establish by a pre- 
ponderance of the evidence that personal injury was 
sustained by the employee by an accident arising out of 
and in the course of his employment. 

“An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. 

“The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evi- 
dence offered to support a claim by virtue of the law. 
The rule does not dispense with the necessity that 
claimant shall prove his right to compensation within 
the rules above set forth nor does it permit a court to 
award compensation where the requisite proof is 
lacking.” 

In Turner v. Beatrice Foods Co., 165 Neb. 338, 85 
N. W. 2d 721, we held: “When an employee meets with 
an accident which accelerates or aggravates an existing 
impairment to a state of disability, such disability not 
being the result of a natural progression of the impair- 
ment, there may be an award of compensation therefor.” 

As held in Anderson v. Cowger, 158 Neb. 772, 65 N. 
W.2d51: “For workmen’s compensation purposes ‘total 
disability’ does not mean a state of absolute helpless- 
ness, but means disablement of an employee to earn 
wages in the same kind of work, or a work of a similar 
nature, that he was trained for, or accustomed to per- 
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form, or any other kind of work which a person of his 
mentality and attainments could do. 

“‘Karning power,’ as used in subdivision (2), section 
48-121, R. R. S. 1943, is not synonymous with wages, 
but includes eligibility to procure employment gener- 
ally, ability to hold a job obtained, and capacity to per- 
form the tasks of the work, as well as the ability of 
the workman to earn wages in the employment in which 
he is engaged or for which he is fitted.” 

Further, as held in Elliott v. Gooch Feed Mill Co., 147 
Neb. 612, 24 N. W. 2d 561, cited with approval in Haler 
v. Gering Bean Co., 163 Neb. 748, 81 N. W. 2d 152: “An 
employee may be totally disabled for all practical pur- 
poses and yet be able to obtain trivial occasional em- 
ployment under rare conditions at small remuneration. 
The claimant’s status in such respect remains unaffected 
thereby unless the claimant is able to get, hold, or do 
any substantial amount of remunerative work either in 
his previous occupation or any other established field of 
employment for which he is fitted.” See, also, Elliott v. 
Gooch Feed Mill Co., 147 Neb. 309, 23 N. W. 2d 262. 

In the light of such rules, we have examined the 
record, which as summarized discloses the following 
material facts: On December 6, 1955, plaintiff, a farmer 
and common laborer with an eighth-grade education, was 
an employee of defendant, Great Western Sugar Com- 
pany, working the 4 p. m. to 12 midnight shift at said 
defendant’s factory in Gering. At that time plaintiff was 
about 52 years of age, and was earning $81.92 per week. 
On December 6, 1955, at about 11:30 p. m. he was flum- 
ing frozen beets from a pile of beets outside defendant’s 
factory. Plaintiff worked alone because it was a dan- 
gerous process. The beets, weighing an average of 3 
or 4 pounds each, were piled about 20 feet high up from 
the bottom of the flume. Metal pallets covered the 
top of the water in the flume upon which they piled 
the beets to thaw them out, then carry them on into 
the factory. Plaintiff was down in the water about 2 
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feet deep in the flume removing the metal pallets. As 
he was doing so, the foreman, without plaintiff's knowl- 
edge, came up behind him, and, using a rod about 20 
feet long, prodded some of the frozen beets down into 
the flume. As they came down, the foreman hollered, 
but his warning was too late, and plaintiff jumped back 
as far as he could, but was thrown and hit the back of 
his head on a heavy sill, which knocked plaintiff uncon- 
scious. When he regained consciousness, he was up on 
the bank about 100 feet along toward the tracks, where 
other employees of defendant had carried him. 

When plaintiff became conscious, he was beat up all 
over. His neck and back pained him. His glasses had 
been knocked down and skinned his nose all the way 
down, and evidently one frozen beet had hit him in the 
face, which left a scar above his nose. He was then taken 
home, where he could not lie down or sleep, and the next 
morning his right ear started to drain a light blood- 
tinged fluid which so continued to drain for several 
days. 

The next day, December 7, 1955, plaintiff got an order 
from defendant’s superintendent in see Doctor Wiley, a 
physician and surgeon in Gering. Plaintiff reported for 
work that night and two following nights, but was un- 
able to do any work, so the foreman told him that there 
was no use to come back if he couldn’t work; to go home 
and stay there. On the afternoon of December 7, 1955, 
plaintiff's stepson took him to Doctor Wiley’s office, 
where plaintiff was examined. At that time, he had the 
laceration aforesaid on his face and pains in his head, 
neck, and back, but examination showed no definite 
signs of fractures or dislocations. Plaintiff was then 
“still pretty hazy,” and it was thought that he had a 
brain concussion and a sprained neck and back. He was 
given sedatives, sent home, and told to stay in bed, but 
to return the next day. Plaintiff did so, but continued to 
have considerable pain all up and down his head, neck, 
and back. He was given diathermy treatment and in- 
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travenous muscular relaxants. Doctor Wiley saw and 
treated plaintiff almost every day thereafter without 
obtaining any improvement. 

On December 19, 1955, the doctor had complete X-rays 
taken of plaintiff’s neck and back, which did not reveal 
any dislocation or fractures. Thereafter, plaintiff was 
regularly given physiotherapy treatments and medica- 
tion, but showed no improvement. Rather, he continued 
to have pain in his back, neck, and head, and developed 
a ringing in his right ear, with diminished hearing. On 
February 16, 1956, Doctor Wiley placed plaintiff in a 
hospital with traction on his neck for several days, 
which produced no improvement. In that connection, 
contrary to defendants’ contention, we find no evidence 
in this record which would support the conclusion that 
plaintiff was ever ordered to continue or resume such 
traction but refused to do so. 

Before the accident, plaintiff had always been able to 
work regularly as a farmer and laborer without any pain 
or disability. Doctor Wiley had been plaintiff’s family 
physician for several years. He had seen plaintiff in 
his office many times when plaintiff came with his 
children for their treatments, but plaintiff had never 
theretofore complained or required any medical atten- 
tion. The X-rays had disclosed a minimal osteoarthritis, 
and another physician had reported that plaintiff had 
an elevated sedimentation rate. Thus, believing that 
plaintiff's trauma was associated with arthritis and that 
he might be benefited, Doctor Wiley started giving plain- 
tiff steroids, a type of cortisone. In that connection, 
Doctor Wiley testified that trauma such as plaintiff had 
“aggravates an arthritic change—in fact, trauma causes 
osteoarthritis,” which of itself is not very painful. How- 
ever, the steroid treatment produced no improvement, 
so physiotherapy and other medication were tried again, 
but plaintiff continued to have a stiff neck, shoulder, 
and back, with demonstrable acute pain and muscle 
spasm on motion in all dimensions, and pain in the back 
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of his head which traveled upward to the front thereof, 
' causing dizziness or blackouts. In the meantime, plain- 
tiff was encouraged to try to work and he did try, but 
was physically unable to work except for short periods 
of time, and, knowing of plaintiff’s condition, employers 
repeatedly refused to give him an opportunity to try to 
work. During the last 6 months plaintiff also developed 
a pain around his chest, a shakiness, difficulty in sleep- 
ing, and a pounding of his heart with no organic diffi- 
culty apparent therein. 

Doctor Wiley saw and treated plaintiff on some 61 
occasions for which charges were made, but he also saw 
and visited with plaintiff many times for which no 
charge was made. The evidence discloses that Doctor 
Wiley’s charges, which totalled $209, were for necessary 
medical treatment, and that they were fair and reason- 
able, as was the charge of $42.50 for X-rays taken at 
Doctor Wiley’s request by Doctor Sorensen, a radiolo- 
gist. We conclude that the court properly and correctly: 
ordered defendants to pay same, which disposes of 
defendants’ second assignment of error. 

Doctor Wiley was plaintiff’s attending physician at 
all times since the accident, and he testified that plaintiff 
was totally disabled, which disability was caused by 
plaintiff's accident and injuries theretofore received on 
December 6, 1955. 

Doctor Hilton, a neurologist in Denver, examined 
plaintiff on April 10, 1957, in the light of ‘the history 
aforesaid. He found a tenderness to pressure over the 
muscles of plaintiff’s upper back, shoulders, and neck. 
Flexion forward caused radiation of pain upward to- 
ward the back of plaintiff’s head: “Doctor Hilton’s opin- 
ion was that plaintiff, as a result of the accident, had 
received a sprain of the muscles of his upper back and 
neck, and there was also a strong probability that plain- 
tiff suffered a basal skull fracture because of the drain- 
age of blood-tinged fluid from his” right ear after the 


accident. 
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In that connection, plaintiff also had a nervous or 
emotional disturbance causing an anxiety reaction due to 
pain and his chronic condition, which accounted in part 
for plaintiff’s heart palpitation, shakiness, and inability 
to sleep. The doctor’s opinion was that as a laborer 
plaintiff had a total disability of the body as a whole 
which was caused by the accident. 

Doctor Cowan, a surgeon at Scottsbluff, examined 
plaintiff on November 26 and 27, 1956, February 5, 1957, 
and July 16 and 22, 1957. In doing so, he also examined 
the X-rays heretofore mentioned, and considered the his- 
tory heretofore recited. Doctor Cowan testified that 
from November 26, 1956, to July 22, 1957, plaintiff’s 
condition remained about the same, and gave his opinion 
that plaintiff was totally disabled and that same was 
caused by his accident on December 6, 1955. In that 
connection, Doctor Cowan’s examination disclosed a 
straightening of plaintiff’s cervical spine; rigidity of the 
posterior muscle masses of his neck; a limitation of 
flexion, extension, and rotary motions of the cervical 
spine; and dizziness upon extension of plaintiff’s neck. 
Pressure upon the top of plaintiff’s head produced pain 
in his neck, and traction on plaintiff’s head caused no 
change in his discomfort. The doctor concluded that 
plaintiff’s total disability was traceable to pain; a bilat- 
eral muscle weakness in both upper extremities; an 
area of hypoesthesia in the skin of his upper right ex- 
tremities related to the radial and ulnar nerves; a 
straightening of the lumbar spine; muscle spasm in the 
erectus spiny masses; positive straight leg raising on the 
right, but negative on the left; a diminished left ankle 
jerk with pronounced hypoesthesia in that area of skin 
intermated by the nerve root arising from defined inner 
spaces; and demonstrable muscle weakness of the an- 
terior tibial muscle group on the right. One factor or 
element considered by Doctor Cowan in ascertaining 
the cause of plaintiff’s total disability was that plain- 
tiff had a watery, pink-tinged drainage from his right 
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ear for several days after the accident, and said: “If 
that fact is true (which is not denied) I feel that this 
individual may have very well sustained a skull frac- 
ture * * * Basal skull fracture.” In that connection, he 
testified that he would anticipate that a basal skull 
fracture would show up in an X-ray, but some such 
fractures are not so discoverable, depending on the type 
of fracture and when the X-rays were taken after the 
accident. 

Plaintiff was called as a witness for defendants, and 
as such testified that he had never had any injury to 
his neck, head, or back prior to December 6, 1955, and 
that some X-rays taken by Doctor Sorensen in 1951 
of his neck area and all other parts of plaintiff’s body, 
were taken to find out where a blood clot in his leg had 
come from, which was not contradicted. On cross-exam- 
ination by plaintiff’s counsel, plaintiff testified that after 
those X-rays were taken, he had always been able to 
do his normal work on the farm. 

Doctor Newman, an orthopedist from Denver, was 
called as a witness for defendants. He examined plain- 
tiff on May 18, 1956, and again on April 9, 1957. In 
doing so, he considered the history heretofore recited. 
He testified that at the first examination, plaintiff had 
a tenderness generally over his spine, from the neck 
down, and in the muscles on either side of his spine, 
with a limitation of motion in his neck about one-half 
or two-thirds from normal in all directions, and muscle 
spasm or tightness on either side of his neck and back, 
protecting against pain in his head, neck, and back; 
that plaintiff had some diminished sensation in the right 
upper extremity which did not demonstrate any specific 
nerve root irritation; and that plaintiff had some weak- 
ness of grip in his right hand. X-rays showed some 
increased density over the upper bony prominence of 
plaintiff's right shoulder, with two small areas of de- 
mineralization, which suggested some inflammatory 
change of low grade over a long period of time, explained 
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‘upon the basis of either a synovitis or a tendovaginitis, 
cousins more or less to arthritis. X-rays of plaintiff’s 
neck appeared normal, but X-rays of plaintiff’s lower 
back and dorsal spine, and a sedimentation test, showed 
or indicated some arthritic change. Doctor Newman’s 
opinion from his first examination was that plaintiff 
was totally disabled for ordinary labor by an arthritic 
process along with an injury, probably a sprain of his 
neck and back, caused by the accident. In other words, 
that the two combined to give plaintiff such disability. 
' Doctor Newman’s examination on April 9, 1957, pro- 
‘duced physical findings very similar in material re- 
spects to those found in his first examination. X-rays 
taken again of plaintiff’s neck region showed no ma- 
‘terial difference, but his sedimentation rate had slightly 
increased. His opinion was that plaintiff was still gen- 
erally disabled from doing ordinary work. He thought 
plaintiff then had had time to recover from the sprain, 
and his disability then was “fundamentally from an 
arthritic process.” Be that as it may, from the set of 
X-ray films available to Doctor Newman at the first ex- 
amination, he reported: “ ‘There was no evidence of 
bone injury observed about the shoulder girdle. X-rays 
of the cervical spine showed excellent weight bearing 
allignment (sic), normal intervertebral spacing * * * 
No evidence of arthritic change.’” In that regard also, 
‘he testified: “I didn’t observe any particular difference 
in the two sets of films, was my notation on the nega- 
tive.’ With reference to the question of basal skull 
fracture, Doctor Newman testified that the only sympto- 
matology thereof was that plaintiff was caused to be 
unconscious, which could be explained by a concus- 
sion caused by the accident. His periods of blackout 
could perhaps be explained on that basis, and his head- 
aches could be an accompanying complication, but he 
thought they were from the muscle spasm in plaintiff’s 
neck, with radiated pain that comes up over the back 
‘of plaintiff's head. Doctor Newman examined the 
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X-rays taken as aforesaid in 1951, and compared them 
with those subsequently taken by him. In doing so, 
he noticed a little difference. The comparison indicated 
a little narrowing of the joint cartilage from the fourth, 
fifth, and sixth vertebral levels, but admitted it was 
possible that such indication might be photographic 
only. He thought that plaintiff needed medical treat- 
ment, general medical management, and care, to try and 
find out if there were areas of low-grade infection which 
plaintiff might be absorbing; to see that plaintiff got 
proper rest and physical therapy; and to try treatment 
with steroids again if plaintiff’s general medical physi- 
cian thought best. 
. Doctor Riddell, a physician and surgeon of Scotts- 
bluff, was called as a witness by defendants. Having 
in mind the history heretofore recited, he examined 
plaintiff on July 31, 1956, and February 15, 1957. He 
took X-rays of plaintiff's head and neck, which re- 
vealed “no evidence of any old fracture in the frontal 
region, but I thought there was a slight thickening or 
artefact in the mid posterior part of the occipital bone, 
that is back here (Indicating)” but “I did not feel that 
that had anything to do with his symptoms.” (Italics 
supplied.) Plaintiff had about 50 percent loss of hear- 
ing in his right ear and 25 percent in his left ear. He 
had a stiffness and pain in his neck on rotation or flex- 
ion, and as subjective symptoms, complained of a ring- 
ing in his ears, and recurrent headaches, which the 
doctor testified could be caused by concussion at time 
of injury, or to a psychotic reaction, or could have some- 
thing to do with his false teeth, which often caused 
headaches or deafness. The doctor could see no reason 
why plaintiff could not be doing some kind of work be- 
cause he was unable to discover sufficient clinical find- 
ings to totally disable plaintiff. 

At Doctor Riddell’s examination of plaintiff on Feb- 
ruary 15, 1957, plaintiff complained of recurrent head- 
aches, stiffness of neck and back, deafness more in his 
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right ear, pain in his lower back, and that he was unable 
to work. The doctor found that plaintiff had a spastic 
muscle rupture of the neck and muscle to support the 
head, and on circumduction plaintiff complained of pain. 
On special examination of the lower segments of plain- 
tiff’s spine, he found that plaintiff had limitation on 
flexion of the legs or thighs on the trunk, and there 
was some definite restriction in flexion of the cervical 
spine. X-rays of the cervical spine disclosed no evidence 
of any old or new injury or degenerative process, but 
there was an osteoarthritis of the third, fourth, and 
fifth lumbar vertebrae, with some calcification and 
some such changes in the eleventh and twelfth dorsal 
vertebrae, all of which had no connection with plaintiff’s 
accident. His opinion was that plaintiff had recovered 
from his injury caused by the accident, but that he had 
some disablement of the body as a whole, caused by 
arthritis or other processes in his body. Doctor Riddell 
admitted that it was debatable whether or not plaintiff’s 
deafness was attributable to the accident, and admitted 
that plaintiff’s headaches could be the result of con- 
cussion or psychosomatic reaction. 

We conclude that a preponderance of competent evi- 
dence established that plaintiff was totally disabled, 
and that such disability was caused by his accident 
while employed by defendant, Great Western Sugar 
Company, on December 6, 1955, as found and adjudged 
by the workmen’s compensation court and the trial 
court. 

It is admitted that defendants paid plaintiff for tem- 
porary total disability for 35 weeks from December 
15, 1955, to August 15, 1956, and paid certain medical 
and hospital bills for which defendants were given 
credit. In addition, on May 18, 1956, during plaintiff’s 
admitted temporary total disability, plaintiff took a 
trip to Denver at defendants’ request for an examination 
by their witness, Doctor Newman, for the purpose of 
preparing their defense. For such trip defendants ad- 
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mittedly advanced $25 to plaintiff for expenses. At the 
trial, without any objection or contradiction or even 
cross-examination with regard thereto, plaintiff was per- 
mitted to testify that the trip cost him $40; that not 
being able to drive that far, he hired a driver of his car 
for $10; that it became necessary to stay there and pay 
for two nights’ lodging; all of which cost plaintiff $15 
more than the $25 defendants had advanced for such 
trip. Defendants assigned that the district court erred 
in ordering defendants to pay such $15, which in effect 
affirmed the orders of the workmen’s compensation 
court. 

Defendants relied upon Newberry v. Youngs, 163 Neb. 
397, 80 N. W. 2d 165, wherein we held: “Section 48- 
120, R. R. S. 1943, making the employer liable for rea- 
sonable medical and hospital services, includes the cost 
of travel incident to and reasonably necessary for ob- 
taining such services.” However, such case is not de- 
cisive of the question. 

Evidently defendants are in no position to dispute that 
the cost of such trip was incident to and reasonably nec- 
essary for obtaining a medical examination of plaintiff 
by their own witness, Doctor Newman. Defendants’ con- 
tention here is based upon the fact that there was no 
direct, specific evidence that the cost of $40 was a rea- 
sonable cost. We think that under the circumstances 
presented here, evidence as to cost incurred at defend- 
ants’ request and received without objection, together 
with a lack of any effort on the part of defendants to 
show in any manner that it was not the reasonable 
cost, was sufficient prima facie proof that it was 
reasonable. 

In Nosky v. Farmers Union Cooperative Assn., 109 
Neb. 489, 191 N. W. 846, cited with approval in Gilmore 
v. State, 146 Neb. 647, 20 N. W. 2d 918, this court 
held: “Where the evidence shows that certain hospital 
and nurse expenses have been incurred by the injured 
employee, a prima facie case is made out, and, in the 
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absence of any showing that the expenses so incurred 
were unreasonable, such proof will be held to be 
sufficient.” 

In that opinion, this court said: ‘Lastly, it is urged 
that the evidence does not support the judgment, par- 
ticularly with reference to the allowance of the hos- 
pital and nurse expenses. With respect to these items, 
the plaintiff's evidence does not go beyond the point 
that they were incurred by him, and defendant does not 
show that they were unreasonable or unjust charges. 
Considering the somewhat informal manner in which 
eases of this character are tried, we are inclined to hold 
that the proof offered was sufficient to make out a prima 
facie case, and, in the absence of any attempt to show 
that the expenses so incurred were unreasonable or 
exorbitant, it will be held to be sufficient.” See, also, 
Sorensen Construction Co. v. Broyhill, 165 Neb. 397, 85 
N. W. 2d 898. Defendants’ contention has no merit. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. Also, in conformity with the rule in Haler v. 
Gering Bean Co., supra, plaintiff is allowed $500 as 
attorneys’ fees for services of his counsel in this court, 
taxable as costs, all of which are taxed to defendants. 

AFFIRMED. 


CLARENCE BODTKE ET AL., APPELLEES, V. JOSEPH BRATTEN, 
APPELLANT. 
90 N. W. 2d 818 


Filed June 13, 1958. No. 34283. 


AppEAL from the district court for Lincoln County: 
Isaac J. NIsLEY, JupGE. On motion for rehearing. See 
ante p. 36, 88 N. W. 2d 159, for original opinion. Motion 
for rehearing overruled. 
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Beatty, Clarke, Murphy & Morgan, Frank E. Piccolo, 
Jr., and Donald W. Pederson, for appellant. 


Edward E. Carr and Robert E. Roeder, for appellees. 


Heard before Smumons, C. J., CARTER, Mrssmore, 
CHAPPELL, WENKE, and BOSLAUGH, JJ. YEAGER, J., par- 
ticipating on briefs. 


WENKE, J., dissenting. 

I disagree with the ruling of the majority of the 
court denying appellant’s motion for rehearing because, 
in my judgment, we should strike from our opinion, 
reported as Bodtke v. Bratten, ante p. 36, 88 N. W. 2d 
159, the language hereinafter set forth, which can be 
found on page 48 of 166 Neb., because it improperly 
restricts and limits appellant’s rights on retrial. It is 
as follows: “Also, contrary to defendant’s contention, 
he would not be entitled, under the facts and circum- 
stances appearing in this case, to mitigate plaintiffs’ 
damages in the amount of $200 or any other amount 
alleged to have been received by plaintiffs for pasturage 
after October 1, 1956. Defendant has not cited any 
authority and we have found none which would sustain 
the allowance of such mitigation.” 

Appellant’s original contention in this regard was as 
follows: “Now if Bratten had left his cattle with Bodtke 
until October 1, the jury could very will find under 
the evidence in this record that Bodtke and Summers 
would have had no pasture for rent to Beitman or to 
any other person after October 1 and that the reason 
they got $200.00 from that pasture after October 1 was 
because Bratten had removed his cattle before October 
1, to wit, on August 8 and that it was necessary that 
Bodtke account to Bratten for the $200.00 he received 
that he would not have received had Bratten left his 
cattle there until October 1. It was, therefore, the 
court’s duty to instruct the jury on his own motion that 
if Bodtke and Summers received $200.00 for pasture rent 
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after October 1 that he would not have received, had 
the Bratten cattle remained there until October 1, then 
Bratten was entitled to have the $200.00 deducted from 
any recovery that Bodtke and Summers were entitled 
to against Bratten.” 

Appellees brought this action to recover damages for 
breach of a pasturage contract. The following rules 
are applicable in such cases: 

“The measure of damages in the case of a breach of 
contract is the amount which will compensate the in- 
jured party for the loss which a fulfillment of the con- 
tract would have prevented or the breach of it has en- 
tailed.” Gallagher v. Vogel, 157 Neb. 670, 61 N. W. 2d 
245. See, also, authorities cited therein in support 
thereof. 

“In a suit for violation of a contract the courts will 
not, for the measure of the damages, apply a rule which 
would give plaintiff a greater compensation for a breach 
of the contract than he could receive had it been per- 
formed.” Bates v. Diamond Crystal Salt Co., 36 Neb. 
900, 55 N. W. 258. 

However, it is the duty of the person so injured to 
exercise reasonable care to mitigate his damages. As 
stated in 25 C. J. S., Damages, § 71, p. 560: ‘* * * the 
measure of damages is such sum as will compensate 
the person injured for the loss sustained, with the least 
burden to the wrongdoer consistent with the idea of 
fair compensation, and with the duty upon the person 
injured to exercise reasonable care to mitigate the in- 
jury, according to the opportunities that may fairly 
be or appear to be within his reach, * * *.” See, also, 
Colvin v. Powell & Co., Inc., 163 Neb. 112, 77 N. W. 
2d 900, wherein the foregoing is cited with approval. 

And, as stated in 25 C. J. S., Damages, § 97, p. 644: 
“In case of a breach of contract, the defendant, generally, 
may show any matters which go to reduce the amount 
of loss actually suffered by the plaintiff.” 

While the original opinion sets forth some of the 
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facts I think it best to set out in more detail those re- 
lating to this issue. Appellees, Clarence Bodtke and 
Edward Summers, brothers-in-law who were jointly in- 
terested in the business of pasturing and caring for 
cattle for others, brought this action against appellant, 
Joseph Bratten, seeking to recover $1,137.70 for breach 
of a pasturage and care contract allegedly running from 
June 18 to October 1, 1956. 

The agreement to pasture and care for appellant’s 
cattle at $5 per unit, a unit consisting of a cow and 
calf, was entered into by appellant and appellees in 
the forepart of June 1956. As a result appellant put 
100 cows and 98 calves in appellees’ pasture on either 
June 18 or 19, 1956. At that time Herman Bratten, 
appellant’s brother, had 20 cows, 20 calves, 4 yearlings, 
and 1 bull in appellees’ pasture, having taken them 
there on June 14, 1956. At the same time a man by 
the name of Lawrence Block also had 20 cows, 20 
calves, and 2 yearlings in appellees’ pasture. 

Appellees had four tracts of irrigated pasture, total- 
ing 313 acres, which they intended to use to pasture 
these cattle and so advised appellant at the time the 
agreement was entered into. They were numbered 
from 1 to 4 and are as follows: Tract No. 1 consisted 
of 50 acres of wheat grass; tract No. 2 consisted of 
90 acres of wheat grass and sweet clover; tract No. 
3 consisted of 105 acres of brome grass and alfalfa; and 
tract No. 4 consisted of 68 acres of sudan grass. The 
tracts were to be rotated to permit irrigating after they 
had been used. 

The three herds of cattle, hereinbefore referred to, 
consisted of 285 head. They were pastured on tract 
No. 1 until either July 15 or 22, 1956, when they were 
moved onto tract No. 2. They remained on tract No. 
2 until August 8, 1956, when appellant and his brother, 
for reasons which they thought sufficient, removed their 
cattle by taking them home. Doing so caused this action 
to be brought. 
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There was competent and relevant evidence adduced 
from which a jury could find that had the Bratten 
cattle remained in appellees’ several pastures until Oc- 
tober 1, 1956, which is after the growing season, they 
would have exhausted all available pasture therein. 
For instance appellees testified that in former years 
these four tracts had been able to carry from 145 to 
150 head, for that was the number of their own cattle 
they testified had been pastured therein. In this re- 
spect they considered a cow with calf one head. On that 
basis appellees had contracted to pasture 147 head in 
1956. 

When appellant’s cattle were removed on August 8, 
1956, the evidence shows there was good pasture on 
tracts Nos. 3 and 4. Sometime prior to September 16, 
1956, appellees sold the pasture available in tracts Nos. 
2, 3, and 4 to a man by the name of K. C. Beitman for 
$350. Of this amount appellees voluntarily applied 
$95.94 on the amount they claim appellant owes. The 
effect of our holding is that any balance thereof can- 
not be considered by a jury in mitigation of appellees’ 
recovery. It seems to me that if a jury should find 
that had Bratten’s cattle remained until October 1, 1956, 
they would have completely used up all the pasture 
available on these four tracts, which appellees ad- 
mittedly intended to use to pasture appellant’s cattle, 
then appellant should be allowed to show what amount 
the appellees received therefor and to have the jury 
reduce the amount of appellees’ recovery, if any, by that 
amount. 

I can see no difference between the sale of the pas- 
ture on tracts Nos. 2, 3, and 4 to Bratten and that of 
the pasture on tract No. 1 to Allan Hall and others on 
September 5, 1956, for $400. Yet, by our opinion, we 
affirmed the trial court’s submission of the latter to 
the jury. The trial court did so by its instruction No. 
6a, which is as follows: 

“The jury are instructed that if you should find the 
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defendant indebted to the plaintiffs for any amount what- 

ever on the agreement between plaintiffs and defend- 
ant, then there is a matter of $400.00 which you must 
consider in your deliberations of this case. If you should 
find from a preponderance of the evidence that it would 
be necessary for the plaintiffs to use pasture No. 1 a 
second time in the pasturing of Joe Bratten’s cattle 
before October 1, 1956, then you should deduct or give 
credit to the defendant for the $400.00 collected for said 
pasture. 

“But on the other hand, if you find from a preponder- 
ance of the evidence in this case that it would not be 
necessary for the plaintiffs to use pasture No. 1 a sec- 
ond time in pasturing Bratten’s cattle to October 1, 
1956 in order to carry out the terms of the pasturing 
contract, then you are not to consider the $400.00 in 
your deliberations in arriving at a verdict of this case.” 

In fact, the jury actually reduced the appellees’ re- 
covery in the full amount thereof, recovery being had for 
$737.30 or $400 less than the amount prayed for. 

In my opinion the appellant is entitled to have the 
question of mitigation properly submitted to a jury as 
to both transactions, that is, the sale of the pasturage 
on tract No. 1 to Hall and others for $400 and to K. C. 
Beitman on tracts Nos. 2, 3, and 4 for $350. 

CARTER and BosLaucy, JJ., join in this dissent. 


Rosert (Bos) CurRTIS, APPELLEE AND CROSS-APPELLANT, V. 

SECURITIES ACCEPTANCE CORPORATION, A CORPORATION, 

APPELLANT AND CROSS-APPELLEE, RAY MAHONEY, APPELLEE. 
91 N. W. 2d 19 


Filed June 18, 1958. No. 34349. 


1. Appeal and Error. Actions in equity appealed to this court are 
triable de novo upon the record. 

2. Usury. The permissive provisions of sections 45-114 to 45-158, 
R. R. S. 1948, apply to licensees, but every inhibitory provision 
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contained therein applies alike to licensees and nonlicensees 
and the officers and employees of either or both, and the viola- 
tion thereof by such persons in connection with any indebted- 
ness, however acquired by them, renders such indebtedness 
void and uncollectible. 

Since usury is generally accompanied by device, sub- 
terfuge, scheme, and circumvention of one kind or another to 
present the color of legality, it is the duty of the court to exam- 
ine the substance of the transaction as well as its form, and the 
right to relief will not be denied because parol proof of the 
usurious character of the transaction contradicts a written 
instrument. 

A dealer in farm implements may in good faith sell 
same on time for a price in excess of the cash price without 
tainting the transaction with usury, though the difference in 
the two prices may exceed lawful interest for a loan. 

In such cases, however, the transaction between the 
buyer and the seller must be a completed bona fide time price 
sale agreement, and the foregoing rule does not apply where it 
is proved that the transaction was not made in good faith but 
was a device and subterfuge pursued to evade the operation 
against it of usury statutes. 

The usurious character of a transaction is determined 
as of the time of its inception, and if a contract is usurious in 
its inception, no subsequent transaction will cure it. Hence, 
when a usurious contract is renewed by the giving of a renewal 
or substituted contract, the usury follows into and becomes a 
part of the latter contract, making it subject to the defense 
of usury to the same extent as was the original obligation. 
Further, any compensation paid or to be paid for any extension 
or forbearance of a loan may not exceed the permissible statu- 
tory maximum. 

A borrower coming under the statutes relating to 
installment loans is not regarded as being in pari delicto but 
rather as being in vinculus to the lender, to whom he therefore 
owes no duty in equity. 

A time sale made in good faith at a price in excess 
of a cash price, which time price is arrived at by schedules 
furnished by a finance company which solicits contracts so 
entered into between a purchaser and a dealer, may not be re- 
garded as being tainted with usury, even though the difference 
exceeds the lawful interest for a loan. 


In order to have the foregoing principles apply it must 
appear that the buyer actually was informed of and had the 
opportunity to choose between a time sale price and a cash sale 
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price. It is not enough to merely show that the instruments 
signed evidencing the indebtedness refer to a time price or time 
differential when, in fact, the buyer was never quoted a time 
sale price as such. 


AppeAL from the district court for Boone County: 
Rosert D. Fiory, Jupce. Affirmed. 


William Keeshan and Mathews, Kelley & Stone, for 
appellant. 


Wagner, Wagner & Conrad, for appellee Curtis. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


CHAPPELL, J. 


Plaintiff, Robert Curtis, brought this action in equity 
against defendants, Securities Acceptance Corporation, 
and Ray Mahoney, its alleged agent who carried on a 
business of selling farm implements in the name of 
“Mahoney Sales & Service” in St. Edward. Plaintiff’s 
action sought to have a certain promissory note and 
chattel mortgage upon a described tractor cancelled upon 
the ground that they were given for a loan which was 
null and void ab initio as usurious and in violation of 
sections 45-114 to 45-162, R. R. S. 1943, inclusive, which 
are known as the Installment Loan Act. Plaintiff also 
sought to recover from defendants all payments made 
on the note and mortgage with interest thereon, and 
equitable relief. As far as important here, the effect 
of defendant Ray Mahoney’s answer was to deny gen- 
erally, as was also the effect of defendant Securities 
Acceptance Corporation’s answer. However, such de- 
fendant also filed a cross-petition, seeking an account- 
ing of the amount due it from plaintiff upon the note 
and mortgage, together with a judgment therefor with 
interest at 9 percent; that in default of payment there- 
of by plaintiff for 20 days, the tractor should be ordered 
sold on execution as in foreclosure for satisfaction of the 
judgment; and the granting of equitable relief. As far 
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as important here, plaintiff’s reply to defendant Ma- 
honey’s answer denied generally as did his reply and 
answer to the answer and cross-petition of defendant 
Securities Acceptance Corporation. 

- Hereinafter defendant Ray Mahoney will be called 
Mahoney, and defendant Securities Acceptance Corpora- 
tion will be called defendant. In speaking of both, they 
will be called defendants. 

On December 20, 1956, the issues were heard on the 
merits by the trial court at Columbus, Platte County, 
whereat the cause was taken under advisement, pending 
the filing of briefs by respective counsel, and it was stip- 
ulated that decree entered in Platte County should be 
transmitted by the court to the clerk of the district court 
for Boone County and such judgment should be binding 
on the parties as if the cause had been decided in Boone 
County. 

Briefs were subsequently filed, and the trial court pre- 
pared a “memorandum opinion,” reviewing therein some 
of the evidence and discussing and distinguishing cer- 
tain cases upon which he intended to predicate his find- 
ings and conclusions in a judgment to be subsequently 
rendered. Evidently that opinion was sent to counsel 
for the parties, and on January 21, 1957, someone, the 
inference being that it was counsel for defendants, filed 
it with the clerk of the district court for Boone County, 
where it was journalized. Thereafter, on February 19, 
1957, a stipulation signed by counsel for all the parties 
was entered into and filed in the district court for Boone 
County on February 25, 1957. Such stipulation provided 
in effect that the decree, bearing the approval as to form 
by counsel for the respective parties, might be signed 
and entered by the trial judge at chambers in the court- 
house at Columbus, Platte County, without further notice 
to the parties, and then transmitted to the clerk of the 
district court for Boone County, together with such stip- 
ulation for filing and entry of record in that court. 

Also, on February 25, 1957, there was filed in the dis- 
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trict court for Boone County a final judgment dated 
February 23, 1957, which found that defendant Mahoney 
sold the described tractor to plaintiff on September 24, 
1954, for an agreed price of $2,950, whereupon plaintiff 
paid $1,180 thereon by cash and trade-in allowance upon 
an old tractor, leaving a balance of $1,770 unpaid upon 
the sale price. That on or about the same date, plaintiff 
executed and delivered to Mahoney a note and chattel 
mortgage on the new tractor for $2,161.84, payable in 
two amounts of $1,080.92, each respectively payable 1 
and 2 years after date. That the amount by which the 
note exceeded the unpaid balance of $1,770 on the sale 
price of the tractor was the sum of $391.84, which repre- 
sented interest charges exceeding the legal rate for for- 
bearance of the unpaid balance of $1,770. That by rea- 
son thereof, plaintiff was entitled to have all payments 
made upon said note and mortgage credited against the 
unpaid balance of the purchase price of $1,770. That 
plaintiff had paid to defendant, after its purchase of the 
note and mortgage, the sum of $126.60 on or about Sep- 
tember 29, 1955; $350 on or about November 30, 1955; 
and $12.60 on or about January 23, 1956. That after 
crediting such payments upon the unpaid balance of 
$1,770, there remained $1,280.80 still owing by plain- 
tiff on such purchase price. That it was fair and equit- 
able that plaintiff should pay to defendant said sum of 
$1,280.80 as a condition of cancellation of the note and 
mortgage in the principal amount of $2,161.84, and dated 
September 24, 1954. 

Judgment accordingly was rendered in favor of de- 
fendant and against plaintiff for $1,280.80 upon payment 
of which the note and mortgage were ordered cancelled 
and released of record. It also ordered that upon failure 
of plaintiff to pay said judgment into the office of the 
clerk of the district court within 20 days, said farm 
tractor should be sold as upon execution to satisfy the 
judgment. 

On February 25, 1957, plaintiff filed a motion for re- 
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hearing, and a motion to vacate the judgment and find- 
ings and render a judgment in favor of plaintiff and 
against defendants as prayed, and in favor of plaintiff 
and against defendant Mahoney for $50, an additional 
amount allegedly paid him by plaintiff. 

By stipulation of counsel for all the parties, dated 
April 2, 1957, and filed in the district court for Boone 
County April 27, 1957, they agreed to the manner of 
submission of plaintiff's motions aforesaid to the trial 
court, and that the entry of an appropriate order there- 
on should be transmitted to the clerk of the district court 
for Boone County for filing and entry of record. 

Thereafter, on August 24, 1957, the trial court sus- 
tained plaintiff’s motions aforesaid and rendered a judg- 
ment which was filed in the district court for Boone 
County on August 26, 1957. Therein the court found 
that on or about September 24, 1954, Mahoney sold 
plaintiff the described farm tractor for an agreed sale 
price of $2,950, and plaintiff traded in his tractor as 
part-payment, receiving $1,180 credit therefor, thereby 
leaving a balance of $1,770 of the purchase price unpaid. 
That there was no time price noted or involved in said 
transaction, but Mahoney agreed to obtain a loan for 
the balance of the purchase price through defendant, 
and the tractor was delivered by Mahoney to plaintiff. 
That thereafter Mahoney procured a loan from defend- 
ant for said $1,770 balance due on the purchase price, 
and presented to plaintiff a note and chattel mortgage in 
the amount of $2,161.84, payable in two installments of 
$1,080.92, with one installment payable in 1 year and 
the other in 2 years from date. That said note and mort- 
gage exceeded the $1,770 unpaid balance of the purchase 
price by $391.84, which reflected charges for making 
said loan, and exceeded the maximum legal rate of in- 
terest allowed to be charged thereon under sections 45- 
114 to 45-162, R. R. S. 1943, which applied to the trans- 
action between plaintiff and defendants. (In that con- 
nection, sections 45-156 to 45-162, R. R. S. 1943, inclu- 
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sive, are not here directly involved.) That such install- 
ment loan violated said provisions, and rendered said 
transaction null and void from its beginning. That be- 
fore said note and mortgage were accepted by defendant, 
Mahoney informed plaintiff that defendant refused to 
make the loan unless plaintiff paid $50 more, whereupon 
plaintiff paid Mahoney such an additional sum to get 
the loan. 

It was also found that at request of defendant, plain- 
tiff on designated dates had paid it certain sums for prin- 
cipal and interest payments on the loan, and there was 
due therefor from defendant to plaintiff the sum of 
$537.26, and that the note and mortgage should be can- 
celled. It further found that on or about October 1, 
1954, plaintiff had paid Mahoney $50 which he demanded 
before the loan would be approved, and there was due 
plaintiff from Mahoney the sum of $50 with interest 
from October 1, 1954, a total of $58.50. Judgment was 
rendered in favor of plaintiff and against defendants 
respectively, in conformity with said findings aforesaid. 

Thereafter, defendants each timely filed identical 
motions for rehearing and new trial, upon the grounds, 
insofar as important here: (1) That the trial court was 
without jurisdiction to render the judgment of August 
24, 1957, and it was null and void because plaintiff’s 
motions for rehearing and to vacate the judgment and 
render judgment for plaintiff, filed February 25, 1957, 
were not filed as required by section 25-1143, R. R. S. 
1943, within 10 days after the trial court’s findings and 
judgment had been rendered and filed in the district 
court for Boone County on January 21, 1957 (in such 
respect, defendants assumed that the “memorandum 
opinion” sent to counsel by the trial court and filed in 
the district court for Boone County by someone on Jan- 
uary 21, 1957, was a final judgment); (2) that the 
judgment of August 24, 1957, was contrary to and in vio- 
lation of L. B. 33, enacted by the Legislature in 1957, 
which was allegedly effective and controlling before 
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rendition of such judgment; (3) that the trial court 
erred by admitting in evidence, over objection, plaintiff’s 
testimony that Mahoney told him he would procure a 
loan for plaintiff through the defendant; and (4) that 
the judgment of August 24, 1957, was not supported by 
the evidence but was contrary thereto and contrary to 
law. 

Subsequently, on October 10, 1957, defendants’ mo- 
tions, and each of them, were overruled, ‘“‘conditioned 
only that the plaintiff file a remittitur of the $50.00 paid 
by him to the defendant, Ray Mahoney, on or about 
October 1, 1954, together with the interest thereon, in- 
cluded in the decree now entered of record in the above 
entitled cause, said remittitur to be filed within ten days 
from date hereof.” On that same date, plaintiff filed 
such a remittitur. 

Thereupon, only defendant, Securities Acceptance Cor- 
poration, appealed, substantially assigning as error the 
grounds enumerated in its motions for rehearing and 
new trial heretofore set forth. In that connection, plain- 
tiff cross-appealed, assigning that- the trial court erred 
in denying plaintiff the right to recover from defendant 
the $50 paid to Mahoney, its alleged agent, and that 
judgment denying such relief was not sustained by the 
evidence but was contrary thereto and contrary to law. 
We do not sustain defendant’s assignments, and we 
deny plaintiff’s cross-appeal. 

The first question presented is whether or not the 
“memorandum opinion,” filed January 2], 1957, and 
heretofore referred to, was a final judgment which re- 
quired plaintiff to file motions for rehearing and for 
judgment in favor of plaintiff and against defendants, 
within 10 days from January 21, 1957, in order to carry 
the matter over from the October 1956 term of court 
to the February 1957 term, thence to the May 1957 term, 
and give validity to the order and judgment of the trial 
court rendered at the subsequent term on August 24, 
1957, in favor of plaintiff and against defendants. 
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In that connection, it is elementary that ordinarily 
a judgment is final for purposes of appeal when it de- 
termines the rights of the parties, and no further ques- 
tions can arise before the court rendering it except 
such as are necessary to be determined in carrying it 
into effect. An examination of the “memorandum opin- 
ion” discloses clearly that it was not a final judgment 
rendered by the trial court. Its language and form simply 
indicated the trial court’s view of some of the evidence, 
and discussed and distinguished cases upon which he 
intended to predicate his findings and conclusions in 
a judgment which he intended to subsequently render. 
It was in form and substance of no more force and effect 
than a letter written to counsel for the parties by the 
court, which one of them subsequently filed in the dis- 
trict court, such as that sent to them on July 25, 1957, 
which was filed by someone on November 7, 1957, long 
after the judgment of August 24, 1957, had been ren- 
dered. The stipulation entered into by all the parties 
on February 19, 1957, and filed February 25, 1957, 
clearly indicated that they all recognized that the 
“memorandum opinion” was not a final judgment but 
that the judgment dated February 23, 1957, which was 
approved by counsel for the parties as to form, and 
filed February 25, 1957, in conformity with the stipula- 
tion of the parties aforesaid, was in effect the final 
judgment. In other words, that judgment was favor- 
able to defendant in material respects, and, evidently 
assuming that the “memorandum opinion” was not a 
final judgment, defendant sought to take advantage of 
the judgment dated February 23, 1957, and filed Feb- 
ruary 25, 1957, by not filing any motion for rehearing 
or new trial. However, on February 25, 1957, after 
such final judgment was rendered and filed, plaintiff did 
timely file motions for rehearing and to vacate that 
judgment and render judgment for plaintiff. Also, 
thereafter, defendants again twice stipulated with plain- 
tiff, on April 2 and April 6, 1957, the manner of sub- 
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mitting such motions and agreeing that the entry of 
appropriate orders thereon should be transmitted to the 
clerk of the district court for Boone County for filing 
and entry of record in said court. Defendant’s first 
assignment of error has no merit. 

Defendant also assigned and argued that the order 
and judgment of August 24, 1957, in favor of plaintiff, 
was rendered after L. B. 33, Laws of Nebraska 1957, c. 
194, p. 688, became effective, amending section 45-155, 
R. R. S. 1948, and repealing said original section and 
also section 45-154, R. R. S. 1943, which changed the 
civil penalty, therefore the voiding and cancellation of 
the note and mortgage, and rendition of a judgment 
against defendant for the amount of payments made 
on the note and mortgage by plaintiff, was clearly erro- 
neous. We do not agree. 

In that connection, as said in Restatement, Contracts, 
§ 609, p. 1128: “A bargain that is illegal when formed 
does not become legal * * * (b) by reason of a change 
of law, except where the Legislature manifests an in- 
tention to validate the bargain.” See, also, Comment 
a and illustration 2, p. 1129. We find no legislative 
manifestation of any intention to retrospectively vali- 
date illegal bargains or contractual: transactions such 
as here involved. 

Also, as said in 23 Am. Jur., Forfeitures and Penalties, 
§ 41, p. 634: “While constitutional provisions against 
impairing the obligation of contracts do not apply to 
the withdrawal of a right to recover ordinary statutory 
penalties, even after the penalties have been incurred, 
a penalty imposed by law as a sanction for the enforce- 
ment or protection of a contract right may not be con- 
stitutionally withdrawn where to do so directly lessens 
or impairs the legal value of the contract itself, to which 
the penalty is attached.” See, also, Powell v. Edwards, 
162 Neb. 11, 75 N. W. 2d 122. 

We are dealing in the case at bar with a contractual 
transaction. In that connection, section 45-138, R. R. 
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S. 1943, provided that any contract of loan made in 
violation of that section, either knowingly or without the 
exercise of due care to prevent the same, shall be void, 
and the licensee shall have no right to collect or receive 
any principal, interest, or charges on such loan. Such 
a provision is still included in said section as amended 
in 1953 and 1957. Section 45-155, R. R. S. 1943, also 
provided that violation of sections 45-114 to 45-155, R. R. 
S. 1943, in connection with any indebtedness, however 
acquired, shall render such indebtedness void and un- 
collectible. Defendant’s second assignment has no merit. 

We have construed and applied the Installment Loan 
Act, sections 45-114 to 45-158, R. R.-S. 1943, inclusive, 
in recent cases. In State ex rel. Beck v. Associates 
Discount Corp., 162 Neb. 683, 77 N. W. 2d 215, we held: 
“The permissive provisions of sections 45-114 to 45- 
158, R. R. S. 1943, apply to licensees, but every in- 
hibitory provision contained therein applies alike to li- 
censees and nonlicensees and the officers and employees 
of either or both, and the violation thereof by such 
persons in connection with any indebtedness, however 
acquired by them, renders such entire indebtedness void 
and uncollectible. 

“Since usury is generally accompanied by device, 
subterfuge, scheme, and circumvention of one kind or 
another to present the color of legality, it is the duty of 
the court to examine the substance of the transaction 
as well as its form, and the right to relief will not be 
denied because parol proof of the usurious character 
of the transaction contradicts a written instrument. 

“A dealer in automobiles may in good faith sell a car 
on time for a price in excess of the cash price without 
tainting the transaction with usury, though the differ- 
ence in price may exceed lawful interest for a loan. 

“In such cases, however, the transaction between the 
buyer and the seller must be a completed bona fide 
time price sale agreement, and the foregoing rule does 
not apply where it is proved that the transaction was 
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not made in good faith but was a device and subter- 
fuge pursued to evade the operation against it of usury 
statutes. 

“The usurious character of a transaction is determined 

as of the time of its inception, and if a contract is usur- 
ious in its inception, no subsequent transaction will 
cure it. Hence, when a usurious contract is renewed 
by the giving of a renewal or substituted contract, the 
usuary follows into and becomes a part of the latter 
contract, making it subject to the defense of usury to the 
same extent as was the original obligation. Further, 
any compensation paid or to be paid for any extension 
or forbearance of a loan may not exceed the permissi- 
ble statutory maximum.” 
The opinion in such case also cited and quoted with 
approval from Powell v. Edwards, supra, wherein we 
discussed and distinguished Grand Island Finance Co. 
v. Fowler, 124 Neb. 514, 247 N. W. 429, relied upon by 
defendant herein, and the legal and factual distinction 
therein made has application in the case at bar. 

As recently as McNish v. General Credit Corp., 164 
Neb. 526, 83 N. W. 2d 1, citing and quoting with approval 
from Powell v. Edwards, supra, and State ex rel. Beck 
v. Associates Discount Corp., supra, we held: “Ordi- 
narily courts of equity will refuse to aid in the enforce- 
ment of penalties and forfeitures and leave the parties 
to whatever remedies they may have at law. How- 
ever, this is not an absolute or inflexible rule and should 
yield when good reason exists for doing so. 

“A borrower coming under the statutes relating to 
installment loans is not regarded as being in pari de- 
licto but rather as being in vinculus to the lender, to 
whom he therefore owes no duty in equity. Insofar as 
Grand Island Finance Co. v. Fowler, 124 Neb. 514, 247 
N. W. 429, is in conflict herewith, it is overruled. 

“A truck dealer may in good faith sell a truck on 
time for a price in excess of the cash price without 
tainting the transaction with usury, even though the 
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difference in the two prices may exceed lawful interest 
for a loan. 

“A time sale made in good faith at a price in excess 
of a cash price, which time price is arrived at by sched- 
ules furnished by a finance company which solicits con- 
tracts so entered into between a purchaser and a dealer, 
may not be regarded as being tainted with usury, even 
though the difference exceeds the lawful interest for 
a loan. 

“In order to have the foregoing principles apply it 
must appear that the buyer actually was informed of 
and had the opportunity to choose between a time sale 
price and a cash sale price. It is not enough to merely 
show that the instruments signed evidencing the in- 
debtedness refer to a time price or time differential 
when, in fact, the buyer was never quoted a time sale 
price as such.” ; 

In that opinion, we reversed the judgment which dis- 
missed plaintiff’s action with directions to render a 
judgment cancelling the note as null and void from its 
inception, and to render a judgment against defendant 
for the full amount of the payments made to it with 
interest at 6 percent on the amount of each of such 
payments, from the date it was made. The authorities 
heretofore cited are controlling here. (Te 

This action being one in equity, we will consider the 
record de novo, and, in so considering it, apply the 
usual principles applicable in such cases. In so doing, 
the record as summarized discloses the following: At 
the times involved, plaintiff was farming and operating 
a cream station in Monroe. Mahoney operated a farm 
implement business in St. Edward in the name of Ma- 
honey Sales & Service. Defendant, with offices at 
Norfolk and Omaha, was licensed to make loans in 
Nebraska. It also purchased and discounted paper from 
‘dealers in automobiles and other commodities, which 
was a highly competitive business of great volume. 

About the first week in September 1954, plaintiff pur- 
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chased a 1954 Massey-Harris 44 tractor, serial No. 
31137, from Mahoney at his place of business in St. 
Edward. The purchase price therefor as fixed by Ma- 
honey was $2,950, but plaintiff was allowed $1,180 as 
down payment, leaving $1,770 of the purchase price 
unpaid, for which Mahoney told plaintiff he would ob- 
tain a loan for him through defendant. In that connec- 
tion, contrary to defendant’s contention, such last evi- 
dence aforesaid, as adduced in its various forms, was 
properly admitted over objection, which disposes of 
defendant’s third assignment. 

Thereupon, plaintiff took the tractor to Monroe, where, 
on September 7, 1954, for an advance assessment of 
$31.25, for a term of 3 years, plaintiff insured it for 
$2,500 against all direct loss by fire, lightning, wind- 
storm, cyclone, or tornado, except as thereinafter pro- 
vided, with the Farmers Mutual Insurance Company of 
Nebraska. 

Thereafter, plaintiff was notified by Mahoney that 
the papers in connection with his loan were ready, so 
plaintiff appeared at Mahoney’s office in St. Edward, 
on September 24, 1954. In that connection, defendant 
furnished Mahoney with its own approved forms of 
purchaser’s statements, promissory notes, and chattel 
mortgages, together with a rate chart showing, in con- 
nection with purported time sales, the amount Mahoney 
was required to add to the cash price in order to sell 
the paper to defendant and receive the full cash price. 
Thus, Mahoney made out the forms for defendant and 
received 1 percent reserve credit commission on every 
such transaction. The evidence generally is in conflict 
upon the question of whether Mahoney ever quoted 
plaintiff both a cash price and a time price as such for 
the tractor. However, Mahoney’s testimony was equivo- 
cal with regard to what he said to plaintiff, and other 
evidence clearly indicates that plaintiff was never 
quoted a time price as such by Mahoney or defend- 
ant, although plaintiff assumed that interest on a loan 
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of $1,770 would make him owe a little more than 
that sum. 

On September 24, 1954, plaintiff signed one of de- 
fendant’s forms, entitled “Securities Acceptance Corpo- 
ration Purchaser’s Agreement” which still has numer- 
ous blank spaces upon it. Plaintiff testified that it was 
all blank when he signed it, but Mahoney testified that 
he wrote in the filled blanks with pencil in the presence 
and at the direction of plaintiff. Some relevant infor- 
mation contained therein reads: “Purchaser Bob Curtiss 
(sic) * * * Checking Acc’t with Monroe Nat'l Bank” 
when there was no such bank, and “Near Relatives: 
* * * Richard Curtiss (sic), St. Edw. Son-in-law,” when 
such person was in fact plaintiff’s son, which indicates 
that such blanks were not filled in by Mahoney upon 
information furnished by plaintiff when he signed the 
instrument. Be that as it may, as said under “State- 
ment of Transaction” after describing the tractor: “1. 
Bona Fide Cash Selling Price Including Taxes and 
Extra Equipment $2950.00 * * * (A) Cash Down Pay- 
ment $1180.00 * * * 3. Unpaid Balance (Amount Due 
Dealer) $1770.00 (Item 1 less Item 2) 4. Time Differential 
(Including Insurance) $391.84 5. Total Amount of Note 
(Item 3 plus Item 4) $2161.84 Note Payable as Follows: 
2 Payments of $1080.92 each * * * Payable on the 1st 
day of every 12 month; First Payment Due Oct 1, 1955 
* * * T appoint any person designated by any holder of 
my mortgage to apply for health, accident or life insur- 
ance for me and assign all benefits thereunder to said 
mortgage holder * * *.” 

In that connection, the manager of defendant’s Nor- 
folk office testified that “Time differential,” which he 
thought any ordinary farmer ought to understand with- 
out explanation, was made up of cost of money for the 
amount and time involved, cost of insurance plus busi- 
ness expense, hazards, credit investigation, collection, 
skips in payments, and liquidation of the paper. He tes- 
tified that a reserve credit given to Mahoney in a sepa- 
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rate account on defendant’s books, to wit, 1 percent of 
$1,770, or $17.70, was in fact earned only if the contract 
was finally carried out, because Mahoney assumed part 
of the hazard through his endorsement or repurchase 
obligations by agreement with defendant. 

On September 24, 1954, plaintiff also signed a promis- 
sory note for $2,161.84, wherein Mahoney Sales & Serv- 
ice of St. Edward, Nebraska, was payee. Such note 
read in part: “* * * in Two payments of $1080.92 each 
* * * payable on the lst day of every 12th month Ffirst 
(sic) due 10/1/55) month, after date hereof, until the 
above principal sum together with interest on any 
unpaid balance thereof at the highest lawful contract 
rate after maturity is paid, all payable at the office of the 
Securities Acceptance Corporation, Omaha, Nebraska.” 
On the back of the note appeared the printed endorse- 
ment: “Endorsement No. 1 For value received pay to 
the order of Securities Acceptance Corporation Demand, 
presentment for payment, protest, notice of protest and 
non-payment waived; payment guaranteed; renewal or 
extension authorized without notice.” Such endorse- 
ment was signed by “Mahoney Sales & Serv (Name of 
Dealer) by Ray Mahoney (Signature and Title).” 

On September 24, 1954, plaintiff also signed a chattel 
mortgage on the tractor with Mahoney Sales & Service, 
as mortgagee, to secure payment of the note as provided 
therein. Such chattel mortgage was never acknowl- 
edged or recorded, but Mahoney signed it as a witness, 
and immediately assigned it to defendant. Among 
other things, plaintiff agreed in the chattel mortgage 
that the mortgagee was “authorized to purchase fire, 
theft and such other insurance in such forms and 
amounts as Mortgagee may require relating to the re- 
spective interests in the chattel of the Mortgagor and 
Mortgagee, and to execute applications for such insur- 
ance if and when required, and upon request of Mort- 
gagee, the Mortgagor shall procure such insurance.” 
Other provisions are not important here. 
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It is important to note that by check dated Septem- 
ber 25, 1954, defendant paid Mahoney $1,770 and gave 
him credit in a separate account on its books for $17.70, 
or 1 percent thereof, which percentage was allowed 
Mahoney in all such transactions. 

Also, in violation of section 45-140, R. R. S. 1943, 
no statement concerning insurance was ever given plain- 
tiff, and the evidence will not sustain any conclusion 
that either Mahoney or defendant ever delivered or 
executed a copy of an insurance policy or certificate of 
insurance to plaintiff. As a matter of fact, he had pre- 
viously purchased his own insurance. Also, in viola- 
tion of section 45-141, R. R. S. 1943, defendant required 
the purchase of insurance by plaintiff, and charged him 
for same (the amount so charged is not disclosed), as 
a condition precedent to making the loan. Also, in 
violation of section 45-143, R. R. S. 1943, defendant took 
the ‘purchaser’s statement, signed by plaintiff, as an 
instrument with blanks left therein to be filled out after 
execution, and gave plaintiff no statement at the time 
the loan was made, as required by section 45-145, R. R. S. 
1943. 

Further, on September 29, 1955, after the first in- 
stallment was due, plaintiff personally paid defendant 
$126 and received a receipt reading: “Collected on note 
$100.00 $26.60 Total $126.60.” The $26.60 was not re- 
ceipted for as interest, and defendant’s manager at Nor- 
folk admitted that it was not either interest or prin- 
cipal, but was demanded and received by defendant 
from plaintiff as payment for an extension of the bal- 
ance of the first installment during October and No- 
vember 1955, which installment during that period after 
maturity October 1, 1955, also went right on earning 
9 percent interest in addition to the $26.60 paid by 
plaintiff, which were clearly usurious charges, in viola- 
tion of section 45-138, R. R. S. 1943. Thereafter, on 
November 30, 1955, plaintiff paid defendant $350 on 
the principal of the first installment, which at that time 
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made $450 received on the principal thereof by defend- 
ant. Nevertheless, on January 23, 1956, plaintiff paid 
defendant $12.60 for an extension of the balance of the 
first installment to January 1, 1956. Admittedly, like- 
wise, that payment was not interest or principal, but 
was demanded and received by defendant from plaintiff 
while the balance of the first installment during that 
period after maturity went right on earning 9 percent 
interest in addition to the $12.60 paid by plaintiff for 
1 month’s extension, which were clearly usurious charges 
in violation of section 45-138, R. R. S. 1943. 

When those demands and charges were made, plain- 
tiff complained to and inquired of Mahoney about the 
situation. Thereupon he was given a statement written 
in pencil by Mahoney, which, with reference to the trac- 
tor transaction, read: ‘9-24-54 Date Purchase Cost 2950- 
allowed 1180.00 for Equip 2 — Payments 1080.92 bal of 
original deal $1770.00.” Mahoney’s books and records 
admittedly showed $2,950 as the selling price, with 
down payment $1,180, leaving a balance of $1,770 un- 
paid, with neither a cash nor a time price mentioned 
therein as such. He admittedly figured the time differ- 
ential from defendant’s chart furnished by it, which 
represented $391.84 more than the $1,770 owing by 
plaintiff and paid to Mahoney by defendant. 

The evidence with regard to the down payment of 
$1,180 is conflicting. Plaintiff testified, and his son 
corroborated it in some respects, that Mahoney gave 
him $1,180 for his old tractor as the down payment, and 
that he later paid Mahoney $50 in addition to make the 
down payment 40 percent of the purchase price of 
$2,950, which payment defendant demanded before it 
would make the loan. Plaintiff sought in his cross- 
appeal to recover that $50 from defendant upon the 
premise that Mahoney was defendant’s agent and col- 
lected it for defendant. It will be noted that $1,180 
was exactly 40 percent of $2,950, but $1,180 plus $50 
was of course more than 40 percent of $2,950. In that 
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connection, also, the record discloses that defendant 
never received any such $50 payment, and it never 
appeared upon Mahoney’s books and records except and 
unless it was a part of the $1,180 down payment. Also, 
Mahoney testified that he allowed plaintiff $1,130 for his 
old tractor, and plaintiff paid him $50 cash in order to 
make the down payment $1,180, or 40 percent of the 
purchase price of the tractor, which, under the circum- 
stances, is more convincing. The trial court, in its 
judgment of August 24, 1957, rendered judgment against 
Mahoney for the $50 payment, together with interest of 
$8.50, but upon reconsideration required plaintiff to 
remit same as a condition for overruling the respective 
motions of defendants for rehearing or new trial, and 
Mahoney did not appeal. The court doubtless did so 
upon the theory that the $50 payment by plaintiff to 
Mahoney was a part of the $1,180 down payment. In 
any event, we decided de novo that it was a part of the 
down payment, and that plaintiff’s cross-appeal has no 
merit. 

The record discloses that on December 10, 1956, plain- 
tiff had deposited with the clerk of the district court 
$1,000 as a bond for a restraining order then issued. 
The judgment of August 24, 1957, made the restrain- 
ing order permanent, and ordered the clerk to refund 
said $1,000 to plaintiff unless defendant executed a 
supersedeas bond to protect plaintiff against loss of said 
$1,000 and interest upon final disposition of this cause. 
Defendant did execute such a supersedeas bond. In that 
situation, upon affirmance of the judgment, plaintiff 
would be entitled to recover back his $1,000 deposit 
with interest, which interest defendant should be re- 
quired to pay at 6 percent from August 24, 1957. 

For reasons heretofore stated, we conclude that the 
transaction here involved was not made in good faith, 
but was a device and subterfuge pursued by Mahoney 
and defendant to avoid the operation against them of 
the usury statutes, and that the note and chattel mort- 
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gage were usurious and in violation of the Installment 
Loan Act, which made the note and chattel mortgage 
entirely null and void from their inception. The judg- 
ment of the trial court should be and hereby is affirmed. 
All costs are taxed to defendant, Securities Acceptance 
Corporation. 

AFFIRMED, 


C. A. ARNOLD, APPELLANT, v. GLENN R. LANCE ET AL., 
APPELLEES. 


90 N. W. 2d 814 
Filed June 20, 1958. No. 34331. 


1. Negligence: Trial. Where contributory negligence is pleaded 
as a defense, but there is no evidence to support such defense, 
it is prejudicial error to submit that issue to the jury. 

The giving of an instruction to the jury on 
contributory negligence, when there is no evidence to warrant 
its submission, is more favorable to the party pleading con- 
tributory negligence than he is entitled to, and it affords him no 
basis for error. 

8. Trial. A verdict may be set aside as excessive only when it is 
so clearly exorbitant as to indicate that it was the result of 
passion, prejudice, mistake, or some means not apparent in the 
record, or that it is clear that the jury disregarded the evidence 
or controlling rules of law. 

4. Damages. In an action for damages where the law furnishes 
no legal rule for measuring them, the amount to be awarded 
rests largely in the discretion of the jury, and the courts are 
reluctant to interfere with such a verdict. 


APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JupGE. Reversed and remanded 
with directions. 


Albert Lustgarten, Schrempp & Lathrop, and Henry 
C. Rosenthal, Jr., for appellant. 


Fraser, Wenstrand, Stryker, Marshall & Veach, for 
appellees. 
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Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLaucu, JJ. 


CaRTER, J. 

This is an action for damages for personal injuries 
sustained when plaintiff was struck by an automobile 
operated by one of the defendants. A verdict for the 
plaintiff was returned by the jury. The trial court 
set aside the verdict and granted a new trial. The 
plaintiff asserts that the trial court erred in setting 
aside the verdict. The correctness of the order setting 
aside the verdict and granting a new trial presents the 
only issue on this appeal. 

The accident occurred at the intersection of Seven- 
teenth and Douglas Streets in the city of Omaha, on 
Sunday, April 17, 1955. The plaintiff was a bus driver 
for the Omaha Transit Company. At the time in 
question he was driving a bus north on Seventeenth 
Street. There were four driving lanes and two park- 
ing lanes on this street. Traffic moved northward only, 
it being a one-way thoroughfare. Plaintiff moved his 
bus into the loading zone on the east side of Seventeenth 
Street about 37 feet short of Douglas Street to unload 
and take on passengers. He then pulled up to Douglas 
Street and over the cross-walk. The defendant Joseph 
G. Lance, the driver of defendants’ automobile whom 
we shall hereafter refer to as Lance, with a companion 
in the car had stopped at the cross-walk in the second 
lane west of the east curb of Seventeenth Street to await 
a green light signal which would permit them to pro- 
ceed north. Due to the encroachment of the automobile 
driven by Lance to or into the parking lane, the bus 
had barely room to pass between the curb and defend- 
ants’ car. Defendants contend that the bus scraped 
the fender of the automobile, although the proof of that 
fact borders on pure speculation and conjecture. Lance 
became very angry, struck at the plaintiff, and cursed 
him with filthy and opprobrious language. Thereafter 
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the plaintiff left the bus and assumed a position about 
6 feet in front of the bus and about 1 foot to the left 
of it, where he proceeded to take the license number of 
defendants’ car. Lance started his car, proceeded north, 
turned to the right in front of the bus, struck the plain- 
tiff, and proceeded down Douglas Street at a speed of 
approximately 30 miles an hour. 

Plaintiff testified that he was standing at the left in 
front of the bus, writing down the license number of 
the automobile, when it suddenly started. He jumped 
back to gain the protection of the bus, but was struck in 
the back and thrown to the pavement. Lance stated that 
he swung out from the side of the bus and turned to 
the right around the front of it. He stated that he 
did not know his car struck the plaintiff; that he heard 
the money changer which plaintiff was holding hit the 
car or pavement; but that he did not stop to find out 
what had happened. The statements of the plaintiff were 
corroborated by several passengers in the bus. The 
jury believed the plaintiff and his witnesses, and re- 
turned a verdict for him. This was the province of the 
jury under the evidence in the case. 

It is urged that a new trial was properly granted 
because of the failure of the trial court to properly in- 
struct .on the issue of contributory negligence. It is 
contended by the plaintiff that there was no evidence of 
contributory negligence on the part of the plaintiff, and 
that the issue should not have been submitted to the 
jury. The rule is: Where contributory negligence is 
pleaded as a defense, but there is no competent evi- 
dence to support such defense, it is prejudicial error 
to submit that issue to the jury. Anderson v. Nielsen, 
162 Neb. 110, 75 N. W. 2d 372; Fries v. Goldsby, 163 
Neb. 424, 80 N. W. 2d 171. 

The evidence in this case shows that both the automo- 
bile and bus had been brought to a standstill before the 
altercation between Lance and the plaintiff. Plaintiff 
left the bus to investigate Lance’s charge that the bus 
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had scraped his fender, and to get the license number 
of defendants’ automobile. There is evidence also that 
plaintiff was looking about for a telephone to call the 
police. Immediately prior to the accident plaintiff was 
standing about 6 feet in front of the bus and about a 
foot to its left, in plain sight of Lance. The plaintiff was 
not guilty of negligence under the circumstances shown. 
He was not required to assume that Lance, for any rea- 
son, would drive his automobile in such a manner as 
to strike the plaintiff, whom he could plainly see. The 
plaintiff attempted to avoid injury by stepping into a 
place of safety in front of the bus. The evidence is 
clear that Lance turned sharply in front of the bus in 
making his turn onto Douglas Street, knowing that 
plaintiff was standing in his path. The evidence and 
circumstances reveal no act of contributory negligence 
on the part of plaintiff. The question of contributory 
negligence should not have been submitted to the jury. 
Consequently the instruction given on that subject was 
more favorable to defendants than they were entitled to, 
and it affords no basis for error. 

The defendants assert that the verdict was properly 
set aside and a new trial ordered for the reason that 
the verdict was excessive. A verdict may be set aside 
as excessive only when it is so clearly exorbitant as 
to indicate that it was the result of passion, prejudice, 
mistake, or some means not apparent in the record, 
or that it is clear that the jury disregarded the evidence 
or controlling rules of law. Southwell v. DeBoer, 163 
Neb. 646, 80 N. W. 2d 877. 

The evidence as to the extent of plaintiff’s injuries is 
substantially as follows: Plaintiff testified that his 
arms and shoulders were numb following the accident. 
He continued to drive a bus until August 1956, when 
he gave up his employment as a bus driver because of 
his inability to continue as such on account of the in- 
juries he received in the accident. He took a position 
as maintenance man for a school district at a beginning 
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salary of $330 a month. At the time of the trial he was 
receiving $385 a month, the maximum salary paid for 
such service. He consulted a physician the day after 
the accident. The evidence shows that he was under the 
care of Dr. F. J. Schwertley, who saw him 53 times 
prior to May 25, 1957. Dr Schwertley described his 
injuries as follows: He had some soft tissue injuries 
to the low back region; he had a neuritis, a sore nerve in 
his right forearm and hand described as the ulnar nerve; 
and a whiplash injury to the soft tissues of the neck. 
His right arm appears to have been injured, particularly 
in the area of the elbow. He had suffered pain and 
discomfort since the accident and was suffering some 
pain and discomfort in the neck and low back areas at 
the time of trial. He is unable to lift heavy objects 
due to his low back condition, and appears to have a 
weakened right arm. Dr. Schwertley estimates a per- 
manent partial disability to the right elbow of from 
15 to 20 percent. Dr. Frank Iwersen, defendants’ physi- 
cian, was of the opinion that no permanent disability 
would result from his injuries. 

Plaintiff was 44 years of age at the time of the trial, 
and had an expectancy in excess of 24 years. He has 
suffered some loss of earning capacity since the accident. 
The evidence is that he suffered pain and physical dis- 
comfort from the time of the accident to the time of 
trial. The verdict and judgment were for $10,000. No 
method of exact computation has been devised for 
measuring the damages in this type of case. The amount 
to be awarded rests largely in the discretion of the 
jury, and courts hesitate to interfere unless the verdict 
is demonstratively excessive. We think the verdict 
is within the range that a jury could return without 
interference on the part of the court on the ground of 
excessiveness. 

The defendants complain that certain evidence as to 
the actions and conduct of Lance resulted in passion and 
prejudice. The evidence was admissible as tending to 


VoL. 166] JANUARY TERM, 1958 839 
Rumbel v. Ress 


show that Lance intentionally ran the plaintiff down, 
or at least took no precautions to avoid the accident. 
The claim of passion and prejudice would be as valid in 
a subsequent trial the same as here. We must assume 
that the jury considered the evidence fairly and im- 
partially as it was instructed to do. Competent evidence 
must be admitted, even if it has some potential sources 
of prejudice in it. 

We think the case was properly and fairly tried, and 
that the plaintiff is entitled to the benefit of the verdict 
he obtained. The trial court erred in vacating the ver- 
dict and judgment. The judgment is reversed and the 
cause remanded with instructions to reinstate the ver- 
dict and judgment for the plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 


MANty RuUMBEL ET AL., APPELLEES AND CROSS-APPELLANTS, 
v. L. N. Ress, StaTE ENGINEER OF THE STATE OF NEBRASKA, 
APPELLEE AND CROSS-APPELLEE, IMPLEADED WITH VAUGHN 
A. HALL, APPELLANT AND CROSS-APPELLEE, SAFEWAY 
STORES, INCORPORATED, INTERVENER-APPELLEE AND 


CROSS-APPELLANT. 
91 N. W. 2d 36 


Filed June 20, 1958. No. 34351. 


1. New Trial. A motion for new trial filed within 10 days, either 
within or without the term, after the decision was rendered, 
is filed in time. 

2. Judgments. A judgment is the final determination of the rights 
of the parties in an action. 

A letter written by a trial judge to counsel of the 
respective parties as to the court’s opinion with reference to 
the findings and judgment to be entered and requesting the 
preparation of a decree for that purpose is in no sense a 
judgment. 

4. Cancellation of Instruments: Parties. All persons whose rights, 
interests, or relations with or through the subject matter of 
the suit would be affected by the cancellation or rescission are 
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proper and necessary parties in order that they may have an 

opportunity to be heard; and unless they are made parties the 

court is precluded from rendering a judgment or decree of 
cancellation. 

All parties to the instrument sought to be 
canceled are necessary parties to the suit for cancellation, either 
as plaintiffs or as defendants, unless it is obvious that the one 
not joined has no interest whatever in the subject matter of 
the suit. 

6. Highways: Eminent Domain. By section 39-603, R. R. S. 1943, 
any public highway or portion of a public highway, designated 
by law as a state or federal highway, may be relocated, 
altered, or widened when, in the opinion of the Department of 
Roads and Irrigation such is necessary for the public con- 
venience and safety or for economy in construction of state or 
federal highways. For such purposes power is conferred upon 
the department to take, hold, and acquire by eminent domain 
so much real estate as may be necessary and convenient. 

7. Highways. By section 39-603.01, R. R. S. 1943, whenever any 
real estate has been acquired by the State of Nebraska under 
the provisions of section 39-608, R. R. S. 1948, the State Engineer 
is authorized to sell and convey, with the approval of the 
Governor, any part thereof not needed for highway purposes 
and also any personal property acquired in connection there- 
with, when in his judgment the State of Nebraska will have 
no further beneficial use of the same. 

By section 39-603.02, R. R. S. 1948, for the purpose of 
executing and performing any of the powers and duties con- 
ferred upon him, the State Engineer may, for the Department 
of Roads and Irrigation and in the name of the State of Ne- 
braska, execute, acknowledge, and deliver any and all deeds 
necessary and proper to effectuate any such sale of real prop- 
erty. Any deed executed pursuant to the authority given shall 
be valid and effectual for all purposes; provided, such deed shall 
state in writing that such real estate was acquired under the 
provisions of section 39-603, R. R. S. 1943, and shall have 
affixed thereto the seal of the Department of Roads and 
Irrigation. 

9. States: Parties. By section 24-319, R. R. S. 1943, the several 
district courts of the judicial districts of the state have juris- 
diction to hear and determine all cases where the State of 
Nebraska shall have a lien or any other interest, apparent or 
real, upon or in any real estate in said state, wherein any 
party may desire to have said lien or interest of the state fixed 
and determined or foreclosed and cut off; and permission is 
given to any party to join the state as a party in any such 
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10. 


11. 


12. 


13. 


actions or proceedings in such courts involving real estate in 
or upon which the state has, appears to have, or claims any 


- Interest or lien. 


States: Process. By section 24-321, R. R. 8. 1943, summons shall 
issue upon the filing of such petition, and shall be served upon 
the state by the sheriff of the county in which the petition may 
be filed, by serving the same upon the Governor and Attorney 
General; and in any action, the subject matter of which, in whole 
or in part, relates to or grew out of the conduct of any special 
department or institution of the government, summons shall 
also be served by such sheriff upon the chief officer of such 
department or institution, and the return day thereof shall be 
as provided by law in other actions in the district court; pro- 
vided, that when action is brought under the provisions of sub- 
division (4) of section 24-319, R. R. S. 1948, service shall be had 
upon the State of Nebraska by serving a copy of the summons 
upon the Attorney General and a copy of the summons upon 
the county attorney of the county wherein the realty is situated, 
and the action brought as in other civil actions. 

States: Parties. Statutes authorizing suits against the State 
of Nebraska are to be strictly construed, since they are in 
derogation of the state’s sovereignty. 

To make the State of Nebraska a party to an 
action to reform, set aside, or cancel a deed, it is necessary to 


_ comply with the provisions of section 24-321, R. R. S. 1943; and 


failure to do so when the state is a necessary party warrants 
a dismissal of the action. 

Suit brought against the State Engineer by 
name in an action to reform, set aside, or cancel a deed is not 
sufficient to make the state a party to the action. 


ApPrEAL from the district court for Douglas County: 


Patrick W. LyncuH, Jupce. Reversed and, remanded with 
directions. 


Joseph T. Votava and John R. McCormack, for apie 
lant. 


Frost, Meyers & Farnham and Charles W. Beanie, 


for appellees Rumbel. 


Kennedy, Holland, DeLacy. & Svoboda and Thomas R. 


Burke, for appellee Safeway Stores, Inc. 


Heard before Summons, C. J., Carter, MESSMORE, 


YEAGER, CHAPPELL, WENKE,.and. Bostavcn, JJw 
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MEssMore, J. 

This is an action in equity brought by Manly Rumbel 
and Lucinda Rumbel, husband and wife, plaintiffs, against 
L. N. Ress, State Engineer of the State of Nebraska, 
and Vaughn A. Hall, defendants, in the district court for 
Douglas County. The purpose of the action was to can- 
cel a deed conveying a triangular tract of land compris- 
ing 0.0645 acres, more or less, which was acquired by 
the state for sight purposes at the intersection of Six- 
tieth Street and Ames Avenue in Omaha, that is, the 
land was acquired for highway purposes. The further 
purpose of the action was to reform the original deed 
wherein the plaintiffs conveyed to the State of Nebraska 
the triangular tract of land heretofore referred to, to 
express the true conveyance intended by the parties 
thereto, and to have declared null and void and of no 
force and effect the deed to the same triangular tract 
of land from the state to the defendant Vaughn A. 
Hall; also in the event the deed from L. N. Ress, State 
Engineer, to defendant Hall be declared not void, then 
suitable decree to be entered to reform said deed to ex- 
press the purpose, intention, and consideration of the 
parties. 

The Safeway Stores, Incorporated, intervened in the 
case, claiming an interest in the subject matter of the 
action. 

The defendant L. N. Ress demurred to the plaintiffs’ 
petition and supplemental petition for the reason that 
there was a defect of parties defendant as appears upon 
the face of said petition, the State of Nebraska being 
a necessary party to said action; and for the further 
reason that the petition and supplemental petition did 
not state facts sufficient to constitute a cause of action. 
This demurrer was overruled by the trial court. The 
defendant L. N. Ress, State Engineer, elected to stand 
upon his demurrer. 

The defendant Vaughn A. Hall demurred to the plain- 
tiffs’ petition and supplemental petition for the reason 
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that the facts stated therein were not sufficient to con- 
stitute a cause of action in favor of the plaintiffs and 
against this defendant. This demurrer was overruled. 

The trial court, after hearing the case on its merits, 
found generally in favor of the plaintiffs and the inter- 
vener and against the defendant Hall, setting forth cer- 
tain findings and entering the decree in accordance 
therewith. We deem it unnecessary to set forth the 
subject matter thereof or the judgment of the trial 
court except as above noted. 

The plaintiffs and intervener contend that the trial 
court erred in overruling their motion to quash the mo- 
tion for new trial filed by the defendant Hall for the 
reason that the same was filed out of time from the 
date the trial court rendered its decision in a letter to 
counsel of the parties involved in this litigation. 

On September 25, 1957, the trial court, by a letter 
to counsel representing the respective parties, set forth 
its opinion as to the proper findings to be made, and 
requested a decree be prepared in accordance therewith 
and submitted to the court for signature. On October 
25, 1957, the trial court rendered its decree and judg- 
ment. A judgment is defined by section 25-1301, R. R. 
S. 1943, as “the final determination of the rights of 
the parties in an action.” 

On October 25, 1957, the defendant Hall filed his mo- 
tion for new trial. Section 25-1143, R. R. S. 1943, pro- 
vides in part: “The application for a new trial must be 
made, within ten days, either within or without the 
term, after the * * * decision was rendered, * * *.” 
There are two exceptions to the above which need not 
be considered here. The letter sent by the trial judge 
heretofore referred to in no manner conformed to the 
definition of a judgment. This motion for new trial 
was overruled on October 25, 1957. The notice of 
appeal was filed on October 25, 1957. The trial court 
properly overruled the motion of the plaintiffs and in- 
tervener to quash the motion for new trial filed by Hall. 
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This motion for new trial was filed in time as provided 
for by section 25-1143, R. R. S. 1943. The plaintiffs’ 
contention is without merit. 

The record discloses that on May 23, 1949, Manly 
Rumbel and Lucinda Rumbel, husband and wife, for a 
consideration of $82.49, conveyed unto the State of Ne- 
braska the following-described property in Douglas 
County: “A triangular tract of land located in the 
southwestern part of Lot 76, Benson Heights, in the 
Northwest Quarter of Section 6, Township 15 North, 
Range 13 East of the 6th P.M., Douglas County, Ne- 
braska, described as follows: Beginning at the south- 
west corner of said Lot 76; thence easterly on the South 
line of said Lot 76 a distance of 75.0 feet; thence north- 
westerly 135 degrees 00 minutes left a distance of 106.1: 
feet to a point on the West line of said Lot 76; thence 
southerly on said West line a distance of 75.0 feet to 
the point of beginning, containing 0.0645 acre, more 
or less.” This deed was recorded July 9, 1949. It will be 
observed that this deed contained no restrictions’ or 
reservations of any kind, therefore the plaintiffs herein 
conveyed to the state a fee simple title to. the land 
described in the deed. 

Section 76-104, R. R. S. 1943, reads in part. as fol- 
lows: “An otherwise effective conveyance of property 
transfers the entire interest which the conveyor has 
and has the power to convey, unless an intent to trans- 
fer a less interest is effectively manifested.” 

The record also discloses a deed dated July 6, 1955, 
and recorded July 7, 1955, in which L. N. Ress, State 
Engineer, in the name of the state and for the Depart- 
ment of Roads and Irrigation, for and in consideration of 
$500, conveyed to the defendant Hall the same land 
as described heretofore, deeded from the Rumbels to the 
State of Nebraska, except that a reservation was made 
for an easement for highway purposes over a triangular 
portion in the southwest corner having a base of 25 
feet and a height of 25 feet. In all other respects this 
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deed was like the deed from the plaintiffs Rumbel to 
the state. 

There also appears in the record a deed from the plain- 
tiffs Rumbel conveying to the Safeway Stores, Incor- 
porated, Lots 75 and 76 in Benson Heights, an addition 
in Douglas County, as surveyed, platted, and recorded, 
except a triangular strip in the southwest corner of said 
Lot 76, more particularly described as follows: ‘“Com- 
mencing at a point 33 feet North of the original South- 
west Corner of said Lot 76, as surveyed, platted and 
recorded, and running thence East 75 feet; thence North- 
westerly to a point on the West Line of said Lot 76, 
which is 75 feet North of the place of beginning; thence 
South along the West Line of said Lot 76 a distance of 
75 feet to the place of beginning, and except that part 
of said Lot 76 taken for street purposes, all in Douglas 
County, Nebraska.” The date of this deed was October 
14, 1955; and it was recorded on December 27, 1955. 

There appears to be a variance in the description of 
the triangular tract of land here involved. In the deed 
from the plaintiffs to the State of Nebraska and the deed 
from the State of Nebraska to the defendant Hall, the 
description is the same, while in the deed from the 
plaintiffs to the Safeway Stores, Incorporated, wherein 
the triangular tract of land is excepted as not being a 
part of the conveyance, the description therein is dif- 
ferent than appears in the other two deeds just men- 
tioned. The trial court held that the description appear- 
ing in the original deed from the plaintiffs to the state 
and from the state to the defendant Hall was the correct 
description. The foregoing constitutes one of the issues 
involved in the case as to the reformation of the deeds 
hereinbefore mentioned. Insofar as determining this 
appeal, such issue is not before this court as will here- 
inafter appear in the opinion. 

The defendant Hall contends that this case should be 
dismissed because the State of Nebraska was not made 
a party to this action, and that a suit against L. N. Ress, 
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State Engineer of the State of Nebraska, is not a suf- 
ficient designation of parties to bring the State of Ne- 
braska into this action as a party. In determining the 
validity of this contention, certain rules of law and stat- 
utes become pertinent. We make reference to the 
following. 

In the supplemental opinion in Cunningham v. Brewer, 
144 Neb. 218, 16 N. W. 2d 533, it is said: “The general 
rule is that in suits for rescission or cancellation all per- 
sons whose rights, interests or relations with or through 
the subject matter of the suit would be affected by the 
cancellation or rescission should be brought before the 
court so that they can be heard in their own behalf. 

“As stated in 12 C. J. S. 1027, sec. 52: ‘* * * All per- 
sons whose rights, interests, or relations with or through 
the subject matter of the suit would be affected by the 
cancellation or rescission are proper and necessary par- 
ties in order that they may have an opportunity to be 
heard; and unless they are made parties the court is 
‘precluded from rendering a judgment or decree of can- 
cellation. * * * All parties to the instrument sought to 
be canceled are necessary parties to the suit for cancella- 
tion, either as plaintiffs or as defendants, unless it is 
obvious that the one not joined has no interest what- 
ever in the subject matter of the suit.’ See, also, 9 C. 
J. 1225. These principles find support in the decisions 
of Alabama, California, Florida, Georgia, Illinois, Kan- 
sas, Kentucky, Louisiana, Michigan, Minnesota, Missouri, 
Montana, New York, North Carolina, Oklahoma, Oregon, 
Texas, Virginia, Washington, West Virginia, Wisconsin 
and Federal.” 

The record shows that on May 23, 1949, the plaintiffs 
conveyed the fee simple title to the land in controversy 
by a warranty deed without any restrictions or reserva- 
tions to the State of Nebraska. In 1955, the State of Ne- 
braska conveyed the same land in controversy by a war- 
ranty deed to the defendant Hall. The plaintiffs, in their 
petition and supplemental petition, prayed for a modifi- 
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cation, reformation, and in fact a cancellation of their 
deed of May 23, 1949, to the State of Nebraska, and also 
sought to cancel and set aside a warranty deed from the 
State of Nebraska to the defendant Hall. The trial court 
in its decree set aside the deed from the State of Nebras- 
ka to the defendant Hall. 

Section 39-603, R. R. S. 1943, provides in part: “Any 
public highway or portion of a public highway, desig- 
nated by law as a state or federal highway, may be re- 
located, altered, or widened, * * * when, in the opinion 
of the Department of Roads and Irrigation, such is neces- 
sary for the public convenience and safety or for econ- 
omy in construction of state or federal highways. For 
such purposes power is hereby conferred upon the de- 
partment to take, hold, and acquire by eminent domain 
so much real estate as may be necessary and convenient.” 

Section 39-603.01, R. R. S. 1943, provides: “Whenever 
any real estate has been acquired by the State of Ne- 
braska under the provisions of section 39-603, the State 
Engineer is hereby authorized to sell and convey, with 
the approval of the Governor, any part thereof not 
needed for highway purposes and also any personal 
property acquired in connection therewith, when in his 
judgment the State of Nebraska will have no further 
beneficial use of the same.” 

Section 39-603.02, R. R. S. 1943, provides in part: “For 
the purpose of executing and performing any of the 
powers and duties hereby conferred upon him, the State 
Engineer may, for the Department of Roads and Irriga- 
tion and in the name of the State of Nebraska, execute, 
acknowledge and deliver any and all deeds, * * * neces- 
sary and proper to effectuate any such sale of real * * * 
property. Any deed, * * * executed pursuant to the 
authority hereby given, shall be valid and effectual for 
all purposes; Provided, such deed, * * * shall state in 
writing that such real estate * * * was acquired under 
the provisions of section 39-603, and shall have affixed 
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thereto the seal of the Department of Roads and Irriga- 
tion.” 

The foregoing sections of the statutes are indicative 
of the fact that the state may acquire land by fee simple 
title for highway purposes. 

Section 24-319, R. R. S. 1943, provides in part: “The 
several district courts of the judicial districts of the 
state shall have jurisdiction to hear and determine * * * 
(4) all cases where the State of Nebraska shall have a 
lien or any other interest, apparent or real, upon or in 
any real estate in said state, wherein any party may de- 
sire to have said lien or interest of the state fixed and 
determined or foreclosed and cut off; and permission is 
hereby given to any party to join the state as a party in 
any such actions or proceedings in such courts involv- 
ing real estate in or upon which the state has, appears 
to have, or claims any interest or lien; * * *.” 

The language of the foregoing statute is clear and un- 
ambiguous. It means that the state may be joined as a 
party to any litigation wherein the state has a lien or 
any other interest, apparent or real, upon or in any real 
estate in said state. 

Section 24-321, R. R. S. 1943, provides in part: “Sum- 
mons shall issue upon the filing of such petition, and 
shall be served upon the state by the sheriff of the county 
in which the petition may be filed, by serving the same 
upon the Governor and Attorney General; and in any 
action, the subject matter of which, in whole or in part, 
relates to or grew out of the conduct of any special de- 
partment or institution of the government, summons 
shall also be served by such sheriff upon the chief officer 
of such department or institution, and the return day 
thereof shall be as provided by law in other actions in 
the district court; Provided, that when action is brought 
under the provisions of section 24-319, subdivision (4), 
service shall be had upon the State of Nebraska by serv- 
ing a copy of the summons upon the Attorney General 
and a copy of the summons upon the county attorney of 
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the county wherein the realty is situated, and the action 
brought as in other civil actions; * * *.”. 

The above statute designates the manner of service 
to bring the State of Nebraska into an action involving 
the subject matter under subdivision (4) of section 24- 
319, R. R. S. 1943. 

In the case of Frye v. Sibbitt, 145 Neb. 600, 17 N. W. 
2d 617, this court said: “Action to reform a deed of 
conveyance of real. estate to the state of Nebraska is 
properly maintainable under authority of section 24- 
319, R. S. 1943 (now section 24-319, R. R. S. 1943).” The 
court also said: “The appellants contend that the court 
was without jurisdiction to reform the deed to the state 
of Nebraska and that notwithstanding the attempted 
reformation the state of Nebraska became and still is the 
owner of the directly affected lands. They contend that 
authority has never been granted by the legislature for 
the prosecution of any such action against the state. 

“If such authority exists it must be found in the fol- 
lowing from section 24-319, R. S. 1943, granting the right 
to bring action against the state: ‘* * * all cases where 
the State of Nebraska shall have a lien or any other in- 
terest, apparent or real, upon or in any real estate in said 
state, wherein any party may desire to have said lien 
or interest of the state fixed and determined or fore- 
closed and cut off; * * *. 

“Statutes authorizing suits against the state are to be 
Strictly construed. In Anstine v. State 137 Neb. 148, 
288 N. W. 525, this court quoted with approval the fol- 
lowing from 59 C. J., sec. 460, p. 303: ‘* * * it is usually 
said that statutes authorizing suit against the state are 
to be strictly construed, since they are in derogation of 
the state’s sovereignty. * * *.’” 

In the instant case the suit was brought against the 
State Engineer by name. It was not brought against 
the State of Nebraska. Referring to section 24-321, R. 
R. S. 1948, again, this statute specifically provides how 
the state may be brought in as a party defendant, and 
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a failure to comply with these requirements, even 
though the State of Nebraska had been named a party 
defendant, would not have been sufficient. 

The State Engineer demurred to the petition and sup- 
plemental petition of the plaintiffs filed herein, and par- 
ticipated no further in the lawsuit. In the light of the 
foregoing authorities it is obvious that the state was an 
indispensable party to this lawsuit. True, the State En- 
gineer was a proper party, but the deed given by the 
plaintiffs was given to the State of Nebraska and the 
state, by virtue of the deed, became the fee simple 
owner of the property in controversy. This being true, 
the plaintiffs in no legal manner brought the state into 
this action as a party defendant which we deem it was 
necessary to do in order to determine the merits of the 
plaintiffs’ case. Having failed to comply with the law 
in this respect, we conclude that the judgment of the 
trial court should be reversed and the cause remanded 
with directions to dismiss the plaintiffs’ cause of action. 

Other assignments of error appear which, under the 
circumstances, we deem unnecessary to determine in the 
light of our conclusion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


H. DALE WHITAKER, APPELLANT, v. GILBERT G. STOUT ET 
AL., APPELLEES, MARVIN OLSON ET AL., INTERVENERS- 


APPELLEES. 
91 N. W. 2d 44 


Filed June 20, 1958. No. 34394. 


1. Estoppel. “Estoppel” means the preclusion of a person from 
asserting a fact, by previous conduct inconsistent therewith, on 
his own part or the part of those under whom he claims, or by 
an adjudication upon his rights which he cannot be allowed to 
call in question. 

. To constitute an estoppel, in the absence of false rep- 

resentations by the party sought to be estopped, he must have 
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been guilty of such conduct as to have given the person plead- 
ing the estoppel reason to believe that a state of facts existed 
inconsistent with those now asserted against him in reliance 
on which he acted. 

When a person knowing his rights takes no steps to 
enforce them until the condition of the other party has, in 
good faith, become so changed that he cannot be restored to 
his former state, if the right be then enforced, delay becomes 
inequitable and operates as an estoppel against the assertion 
of the right. 


APPEAL from the district court for Buffalo County: 
EvpripcE G. REep, Jupce. Affirmed. 


Dryden & Jensen, for appellant. 


Hamer, Tye & Worlock and James M. Knapp, for ap- 
pellees Stout. 


Blackledge & Sidner, for appellees Olson. 


Heard before Simmons, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauaH, JJ. 


Stmmmons, C. J. 

This is an action in equity in which plaintiff prays 
for a dissolution of a partnership; for an accounting; for 
a finding that a corporation holds the assets of the part- 
nership in trust; for a receiver; and for damages for 
breach of contract. Issues were made and trial was 
had on the questions of whether or not a partnership 
was created; whether a corporation was organized; and 
whether the plaintiff was estopped to assert the existence 
of a partnership. 

Plaintiff appeals. We affirm the judgment of the 
trial court. 

A petition in intervention was filed by Marvin and 
Florence Olson, vendors of a stock of hardware and 
furnishings, to defendant Gilbert Stout. The issues pre- 
sented by the intervention were not tried nor determined 
and are not in issue here. No further mention need be 
made of that part of the litigation. 

The individual defendants will herein be referred to 
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by name. The Kearney Hardware, Incorporated, will 
be referred to as the corporation. 

The defendant Gilbert Stout desired to purchase a 
hardware store in order that he might go into busi- 
ness in association with his father, Clarence Stout. 
Plaintiff worked as a traveling salesman for a wholesale 
hardware firm. The firm instructed plaintiff to get 
in touch with Gilbert Stout and assist him. Ultimately 
the two men came to Kearney, Nebraska, and there 
investigated a stock of hardware which the Olsons 
desired to sell. Clarence Stout was there also. 

Gilbert Stout purchased the stock and fixtures for 
an agreed consideration of $60,000. He made a sub- 
stantial payment which gave him the right of pos- 
session. He entered into a lease on the building occu- 
pied by the business. This occurred on September 14, 
1954. Evidently there was some discussion between 
plaintiff and Gilbert Stout about plaintiff working as 
manager and having an interest in the business. Plain- 
tiff alleged that he and Gilbert Stout entered into an 
oral partnership agreement on that date. Plaintiff fur- 
ther alleged that it was agreed that he “would furnish 
the sum of $1600.00 immediately for the purchase of 
said hardware store”; that he was to operate and man- 
age it for a salary of $100 weekly; that out of the first 
20 percent of the net profits on a yearly operation this 
plaintiff would receive 10 percent; that out of the next 
80 percent of the net profits plaintiff was to receive 50 
percent; and that these shares of profits were to be paid 
to Gilbert Stout to be applied on plaintiff’s purchase of 
a half interest in the store at which time the net profits 
were to be divided equally. 

Plaintiff testified that the agreement was made while 
they were standing outside the store after the purchase 
had been completed; that he agreed to put up what 
money he could “raise at the moment”; and that he 
was to draw the percentages stated until his “half was 
paid off.” He further testified that Gilbert Stout asked 
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him if he wanted a contract drawn up, that he assented, 
and that Gilbert Stout agreed to have one drawn up in 
Iowa and send it to plaintiff. Plaintiff makes no further 
reference to any discussion about or request for a con- 
tract of partnership. He testified that 3 or 4 weeks later 
he and his wife decided they could “raise approximately 
$5,000” although a few questions later he testified that 
he told Gilbert Stout on September 14, 1954, that he 
could raise approximately $5,000. He testified that in 
April 1955, he sold property on which he realized $2,750 
but that was after this matter was concluded as recited 
later herein. 

Plaintiff paid Gilbert Stout $500 on October 18, 1954; 
$1,000 on October 31,1954; and $100 on January 30, 1955. 

It is patent from this evidence of plaintiff that at best 
the parties discussed a contract of partnership that was 
later to be executed; that it was néver done; that plain- 
tiffs allegation that he would furnish “immediately” 
the sum of $1,600 for the purchase price was bottomed 
on not what was discussed, but what was’ later done 
by way of payment; and that plaintiff nevér was in a 
position to pay $5,000 on his alleged contract. 

By contrast defendants in their answer alleged that 
Gilbert Stout employed plaintiff as manager; that plain- 
tiff desired to purchase an interest in the business and 
was advised “that a partnership would be formed if and 
in the event” plaintiff would pay 10 percent of the total 
cost of the business; that the total cost was approxi- 
matély $70,000; and that plaintiff contributed toward the 
purchase price only the sum of $1,600. Gilbert Stout, 
however, testified that he never discussed the matter of 
a partnership with plaintiff. His answer alleges the fact 
to be otherwise. However, it is patent that plaintiff 
did not establish the contract he alleged or any con- 
tract of partnership upon which to found his cause of 
action and that the trial court properly so found. 

Some 3 or 4 weeks after September 14, 1954, Clarence 
Stout returned to Kearney and became active in the 
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business. Later, in October, Bernetha Rash, a sister of 
Gilbert Stout, and her husband came to Kearney and 
were employed in the store as saleswoman and book- 
keeper, respectively. Both Clarence Stout and Ber- 
netha Rash made substantial investments in the busi- 
ness on a permanent basis by payments to Gilbert 
Stout. It is inferable that plaintiff knew of those in- 
vestments and plans. There is no evidence that plain- 
tiff at any time told either of these parties of his claim 
of partnership and agreed division of profits that would 
substantially affect both the return on and the capital 
value which they had invested. 

As above stated the property was purchased by Gil- 
bert Stout for an agreed consideration of $60,000. The 
store fixtures were remodeled and general improvements 
were made which brought the total cost to $70,000. 

Plaintiff testified that sometime in October Gilbert 
Stout talked with him about forming a corporation to 
run the business. Later he fixed this conversation as 
in the “fall” and in December. 

Plaintiff testified that he agreed, provided it did not 
affect his partnership agreement with Gilbert Stout. 
He does not undertake to explain how the alleged part- 
nership agreement could be carried out by Gilbert Stout 
consistent with the corporation that was later created 
and in which at all times plaintiff took an active part. 

The date when the discussions about forming a cor- 
poration took place becomes material for this reason. 
The first payment of $500 to Gilbert Stout by plain- 
tiff was by check dated October 18, 1954. It carried 
the notation “For Stock in Hardware Store.” Obvi- 
ously where used in this connection the word “stock” 
relates to an interest in a corporate entity. Plaintiff 
does not contend otherwise. The second payment of 
$1,000 to Gilbert Stout was dated October 31, 1954. The 
check carries the notation “For Hardware Store Stock.” 
Clearly this payment was made after the first conver- 
sations to form a corporation if it occurred in October 
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as plaintiff first testified. The third payment of $100 
was by check dated January 30, 1955. This check bears 
on the back the statement “this check is part payment 
for interest in Kearney Hdwe Co. Kearney Nebr.” This 
payment was obviously after the organization of a cor- 
poration had been agreed upon. 

Plaintiff’s evidence in this regard coincides with that 
of Gilbert Stout. He testified that on October 31, 1954, 
he came to Kearney from his home in Iowa to make a 
payment to the Olsons; that on that day plaintiff made 
an appointment with a lawyer; and that plaintiff and 
Gilbert Stout then discussed with the lawyer the matter 
of forming a corporation. It was on that day that plain- 
tiff paid Gilbert Stout the $1,000 “For Hardware Store 
Stock.” 

It accordingly is quite apparent that plaintiff made the 
payments to Gilbert Stout with full knowledge that 
he was investing in stock of a corporation to be later 
formed for this business venture. 

In February 1955, proposed articles of incorporation 
and bylaws were prepared and submitted to the in- 
corporators. Plaintiff was given copies of these docu- 
ments and read and signed the articles along with the 
other named incorporators who were Bernetha Rash, 
Clarence C. Stout, Lazetta Stout, and Gilbert G. Stout. 
Here in some instances middle initials were used. The 
parties were the same. The articles of incorporation 
bearing, among others, plaintiff’s signature were filed 
with the Secretary of State on February 23, 1955. The 
notice of incorporation was published in Kearney be- 
ginning February 25, 1955. 

The bylaws were signed by the same parties who 
signed the articles of incorporation. Among other things 
the signed bylaws provided that the number of di- 
rectors shall be “at least three” and in addition such 
number as the board of directors may determine from 
time to time. 

The organization meeting was held on March 1, 1955. 
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Gilbert Stout did not attend. Plaintiff did attend and 
was present throughout. The minutes of the meeting 
of the stockholders recite that plaintiff made a motion 
to amend the bylaws “that the number of Directors 
shall be 4, namely Gilbert G. Stout, Clarence C. Stout, 
Bernetha Rash and H. Dale Whitaker. The motion was 
seconded and carried.” Bernetha Rash, who acted as 
secretary, confirmed the correctness of the minutes. 
Plaintiff denied making the motion. The four directors 
named are four persons who are shown to have made 
investments in the business. The minutes of the meet- 
ing of the board of directors show Whitaker present 
and Gilbert G. Stout absent, and that Clarence C. Stout 
had authority by “proxy” to act for him. They show 
the election of officers including plaintiff as vice presi- 
dent. They show the carrying of a motion to purchase 
the “Kearney Hardware Co.” by the corporation for 
$70,000. They also show the direction to issue stock 
“according to the interest” in the Kearney Hardware 
Co. and, among others, “16 shares” to plaintiff. The 
articles provided for stock at par value of $100 a share. 

Plaintiff denies making the motion to amend the by- 
laws or participating in the other matters, and the 
knowledge that he was named as a director. He, how- 
ever, admits that he knew he was elected vice president 
of the corporation. 

We conclude that plaintiff entered into and remained 
in the incorporation proceedings with full knowledge that 
the corporation was to supplant the temporary invest- 
ment arrangements theretofore existing. He acquiesced 
in everything that was done. 

Beginning March 1, 1955, the corporation took over 
and handled and conducted the business—again with 
plaintiff’s knowledge and acquiescence. The stock was 
issued dated March 1, 1955. Defendants’ evidence is 
that it was delivered to the stockholders on March 2, 
1955. Plaintiff, however, testifies that his stock was 
delivered to him on March 22, 1955, the date he was 
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notified of his discharge as manager. In either event he 
received the Stock and has since retained it. 

Plaintiff made no contention at that time that he 
had an interest in the business as a partner. Upon his 
discharge as manager, he immediately demanded that 
Gilbert Stout buy his stock for the amount he had paid 
for it. He subsequently made other direct and indirect 
efforts to persuade Gilbert Stout to purchase his stock. 
He filed his petition in this action July 25, 1956. He, 
in his petition, for the first time subsequent to the in- 
corporation proceedings, advanced the partnership con- 
tention to the other incorporators. In the meantime 
the corporation had assumed ownership of the property 
and had conducted the business as that of a corporate 
entity. 

The applicable rules are: “Estoppel” means the pre- 
clusion of a person from asserting a fact, by previous 
conduct inconsistent therewith, on his own part or the 
part of those under whom he claims, or by an adjudica- 
tion upon his rights which he cannot be allowed to call 
in question. To constitute an estoppel, in the absence of 
false representations by the party sought to be estopped, 
he must have been guilty of such conduct as to have 
given the person pleading the estoppel reason to believe 
that a state of facts existed inconsistent with those now 
asserted against him in reliance on which he acted. 
When a person knowing his rights takes no steps to en- 
force them until the condition of the other party has, 
in good faith, become so changed that he cannot be re- 
stored to his former state, if the right be then enforced, 
delay becomes inequitable and operates as an estoppel 
against the assertion of the right. State v. Nielson, 
163 Neb. 372, 79 N. W. 2d 721. 

We conclude, as did the trial court, that plaintiff 
did not prove the existence of the partnership which 
he claims existed. We conclude also, as did the trial 
court, that his conduct in remaining silent as to part- 
nership claims while others were investing in this busi- 
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ness; in remaining silent as to partnership claims and 
participating in the organization of the corporation; and 
remaining silent as to partnership claims thereafter for 
a period of over 16 months while others acted in full 
reliance on the corporate rights and while he retained 
his stock certificate and acted as owner thereof, all 
require that the plea of estoppel be sustained. 

Plaintiff argues an assignment as to a matter that 
was merely suggested to the trial court; was not pre- 
sented by any motion requiring a ruling by the trial 
court; and was apparently abandoned as soon as ad- 
vanced. Nevertheless we have examined the record 
as to it and find it to be so without merit that we do 
not deem it worthy of discussion. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


Gorpon DEAN PITTENGER, APPELLANT, V. SAFEWAY STORES, 


INC., A CORPORATION, APPELLEE. 
91 N. W. 2d 31 


Filed June 20, 1958. No. 34412. 


1. Workmen’s Compensation: Appeal and Error. An appeal to 
this court in a workmen’s compensation case is considered and 
determined de novo on the record. 

2. Workmen’s Compensation. A compensable injury within the 
Workmen’s Compensation Act is one caused by an accident 
arising out of and in the course of the employment. 

An accident within the Workmen’s Compensation Act 

is an unexpected and unforeseen event happening suddenly and 

violently and producing at the time objective symptoms of 
injury. 


An employee claiming the benefit of workmen’s com- 
pensation must, to succeed, show by the greater weight of the 
evidence al! the essential elements of an accident as that word is 
defined in the act. 

Symptoms of pain and anguish such as weakness or 
expressions of pain involuntarily made or any other symptoms 
indicating a deleterious change in bodily condition may constitute 
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objective symptoms within the requirements of the Workmen’s 
Compensation Act. 

. A recovery by an employee against an employer by 
virtue of the Workmen’s Compensation Act may include the 
reasonable expenses incident to and necessary for obtaining 
medical and hospital services. 


APPEAL from the district court for Dawson County: 
Joun H. Kuns, Jupce. Reversed and remanded with 
directions. 


Smith Brothers, for appellant. 
Stewart & Stewart, for appellee. 


Heard before Srmmons, C. J., Carter, MEssmore, 
YEAGER, WENKE, and BosLauaH, JJ. 


BOSLAUGH, J. 

The authority for this litigation is the Nebraska Work- 
men’s Compensation Act. Appellant made claim there- 
under to the Nebraska Workmen’s Compensation Court 
for alleged disability resulting from a claimed accident 
and injury arising out of and in the course of employ- 
ment of appellant by appellee. One of the judges of 
the compensation court heard the claim of appellant and 
granted him an award. The parties each waived rehear- 
ing in the compensation court and an appeal was taken 
by appellee to the district court for Dawson County. 
The district court found for appellee, dismissed the case, 
and denied a motion for new trial. This appeal contests 
the legality of the adjudication adverse to appellant. 

Appellant was employed by appellee on March 5, 1956, 
the time of the alleged accident, the cause of this litiga- 
tion, to perform services for it in the operation of its 
place of business in the city of Lexington. Appellant 
was then acting in the course and scope of his employ- 
ment. His weekly compensation was $57.50. 

A duty assigned appellant by his employer and which 
was performed by him was assisting in unloading mer- 
chandise transported by truck to the place of business 
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of appellee and the placing of the merchandise in a ware- 
house provided by the employer. This operation was ac- 
complished in this manner: A truck containing the 
cargo of merchandise was parked near the warehouse. 
A conveyor extended from the truck into the ware- 
house. The items of the cargo were contained in 200 
to 300 cardboard cartons of various sizes and weights. 
The operator of the truck, while remaining therein, 
placed the cartons on the conveyor and it carried them 
into the warehouse. Generally two employees of ap- 
pellee removed the cartons and stacked them in the 
warehouse. Appellant participated in this operation 
every Monday on alternate months. He was employed 
by appellee from September 20, 1954, until the time of 
the alleged accident except for about 2 weeks of Octo- 
ber 1955, during which he was employed by Jewel Tea 
Company. 

The cartons containing the merchandise were stacked 
to a height variously estimated as around 10 or 12 feet, 
though the appellant said this was only a guess, and the 
height of the stacks of cartons on the day of the claimed 
accident was no greater than it had been on other occa- 
sions. Appellant and another employee of appellee were 
on the day of the alleged accident taking the cartons 
from the conveyor and stacking them in the warehouse. 
Appellant was at about 10 o’clock on that forenoon in 
the act of placing a carton containing 24 No. 214 cans 
on the stack of cartons. He was doing this in the man- 
ner and by the means he had frequently done it before 
under identical or substantially similar conditions. He 
had his right hand at about a level with his chin under 
the carton and his left hand was on the side of it. He 
was in the act of getting ready to push or was pushing 
the carton up on top of the stack when his right hand, 
from an unknown cause, slipped. He lost control of the 
carton and it fell to the floor and broke open. The 
hands of appellant as the carton dropped after he lost 
control of it were above his belt and below his chest as 
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he attempted to catch it and prevent its completing the 
descent to the floor. The weight of the carton and its 
contents was estimated at 50 to 60 pounds. It was ap- 
proximately 2144 feet long and about 114 feet in width 
and depth. Appellant claims when he exerted himself 
in an attempt to recover control of the falling carton he 
experienced an accident and thereby an injury was 
inflicted upon him. He immediately suffered pain in 
his left hip at about the hip joint and the pain extended 
downward in the rear of the leg almost to the knee 
joint. It was described as a “shooting” pain that con- 
tinued without regard to the position of the leg. He 
continued to work at the place of business until the 
truck was unloaded and until the noon hour. He 
handled the lighter cartons thereafter until the un- 
loading of the merchandise was completed. He told 
the workman with whom he was associated in the un- 
loading and stacking of the cartons sometime between 
11 o’clock in the forenoon and 1 o’clock in the afternoon 
on March 5, 1956, that appellant thought he hurt his 
back sometime during the unloading of the truck, that 
his leg hurt, and that he thought he would consult a 
doctor concerning it. His wife during lunch hour made 
an appointment for appellant to consult the doctor at 
4 o’clock that afternoon. Appellant resumed and per- 
formed the duties of his employment until he left to 
keep the appointment with the doctor. Appellant testi- 
fied that he told his superior at the place of business 
where he was employed immediately before he left for 
the appointment made with the doctor that he had 
hurt his leg and was going to the doctor. The version of 
the superior of appellant was that he said his leg ached 
and that he had to go to the doctor. He did not say 
when he was going to call on the doctor. He said nothing 
about an accident or injury. He only said he had a pain 
in his leg, it ached, and that he would like to consult 
a doctor. Appellant worked the following day but did 
not appear for work thereafter. He gave no information 


862 NEBRASKA REPORTS [Vou. 166 


Pittenger v. Safeway Stores, Inc. 


or notice to appellee that he was leaving its employ- 
ment. He simply left the place of business at the end 
of the business day on March 6, 1956, and did not return. 

Appellant consulted Dr. Olsson, resident in Lexing- 
ton, who was a practicing physician and surgeon there 
since 1939. The doctor examined and prescribed for 
appellant on the day of the happening complained of 
herein and the doctor has prescribed for and treated him 
since that time. Appellant was placed in a hospital on 
March 7, 1956, subjected to an examination in which 
X-ray was used, and underwent appropriate treatment. 
This did not result in permanent relief. The doctor 
ascertained that there was a difference in the space be- 
tween the last lumbar vertebra and the sacrum com- 
pared with the space between the other lumbar verte- 
brae. The space was narrowed. The doctor also learned 
that there was a tendency for a stress factor or a 
jarring force in the region of the lumbo-sacral joint 
because of the tendency of the lumbar vertebra to shove 
forward. This is known as spondylolisthesis. This 
joint did not set horizontally but in a slantwise position. 
The last lumbar vertebra was not squarely in the line 
of the curvature of the other vertebrae and it showed 
a tendency to slide forward. This caused stress and 
strain, and produced irritation to the nerve leading to 
the sciatic nerve trunk. This also indicated pressure on 
the cushion between the last lumbar vertebra and the 
sacrum. The doctor was then convinced of the presence 
of a protruded intervertebral disc and he has not had 
occasion to change his diagnosis in that respect. He 
examined appellant with the aid of the X-ray November 
18, 1957. The condition of appellant as he found it 
March 7, 1956, existed on the latter date. The doctor 
gave appellant a neurological examination to ascertain 
changes in the reflexes, the nerve trunk activity, and the 
extent of the function of the lower back area. There 
was limitation of all motion of the lower back region. 
Any attempt to go too far in any direction produced 
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pain in the back of appellant and twinges of pain down 
the sciatic nerve on the left side. This was an ex- 
pected result because of the lessened space between the 
lumbo-sacral vertebra and the sacrum. The nerve 
impingement in the area resulted in pain in the back re- 
gion of the left leg. 

It was the opinion of the doctor that appellant has a 
20 percent bodily disability and that the cause of it was 
the accident he experienced and the injury he suffered 
to his back, as described by the doctor, on March 5, 
1956, when appellant attempted to recapture the falling 
carton in the warehouse of appellee. The disability 
of appellant is permanent, his medical advisor believes, 
unless corrective surgery is submitted to and proves 
to be successful. The degree of improvement surgery 
would produce cannot be certainly known but in any 
event appellant would have some permanent bodily 
disability estimated at not less than 5 percent because 
of the injury to his back. The doctor testified that ap- 
pellant cannot do general labor which produces stress 
and strain on the back region such as lifting, bending, 
doubling, stooping, and that sort of requirement. Ap- 
pellant was examined by Dr. Long incident to his ap- 
plication for employment by appellee in September 
1954, by Dr. Olsson when Jewel Tea Company was con- 
sidering engaging appellant as its employee in October 
1955, and by Dr. McGee incident to the return of ap- 
pellant to work for appellee in October 1955. There 
was no report by any of them of back injury, disability, 
or any abnormal condition affecting appellant. He was 
employed following each examination and he worked 
continuously until his injury on March 5, 1956. The 
other evidence corroborates the opinion of the doctor of 
appellant in this regard. Appellant was only 21 years 
of age at the time of trial. He was a high school grad- 
uate and an athlete, without history of disabling illness 
or injury. He participated in high school football as a 
player for 4 years. 
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Dr. Olsson conducted a course of office treatments 
for appellant after he was released from the hospital 
in Lexington. The doctor advised appellant if he had a 
recurrence of pain, which he did, he should have ortho- 
pedic consultation to verify the opinion of the doctor 
that the appellant had a disc condition. Appellant 
sought and obtained orthopedic consultation at the Mayo 
Clinic in Rochester, Minnesota, on March 22 or March 
23, 1956, where he remained for 6 days. The Mayo 
Clinic fitted appellant with a brace to support his back 
which he wore for 3 or 4 months continuously and there- 
after when he was or might be subjected to any condition 
which could result in stress or strain on his back. The 
advice he got at the Mayo Clinic was to go home and 
await the result of the lapse of time and if his condition 
did not improve he should return to the clinic for con- 
sideration of surgery. He was told that if his condition 
did not improve the clinic would advise surgery. 

The record establishes that appellant was totally dis- 
abled and unemployed from March 5, 1956, until May 
10, 1956. He engaged in the work of an insurance sales- 
man for about a year from May 10, 1956. He was in- 
experienced and untrained in that field and not too 
successful in the undertaking. He earned less than 
half the compensation he received while he was em- 
ployed by appellee. Thereafter he was employed doing 
limited work, of short duration, for about 6 months. 
Physical strain or stress was not required in either of 
these engagements. Thereafter until the time of trial 
he was without employment because of physical in- 
ability to perform the work for which he was fitted and 
in which he had experience. He has no trade or skill 
of any kind. The field in which he had training and 
experience is grocery store work which requires physi- 
cal exertion and lifting, stooping, twisting, and bend- 
ing, all of which are denied to him because of his back 
condition. He has not since March 5, 1956, been capable 
of physical labor involving lifting, bending, or twisting 


VoL. 166] JANUARY TERM, 1958 865 


Pittenger v. Safeway Stores, Inc. 


under a load of more than minimum weight. He has 
sought employment and has been received favorably 
until it was disclosed that he was a victim of a back 
condition. 

The issue in this case as it is presented in this court 
is whether or not there was an accident March 5, 1956, 
which caused appellant injury within the provisions of 
the Workmen’s Compensation Act. A compensable in- 
jury within the provisions of the act is one caused by an 
accident arising out of and in the course of the employ- 
ment. Seger v. Keating Implement Co., 157 Neb. 560, 
60 N. W. 2d 598. An accident within the meaning of the 
act is an unexpected and unforeseen event happening 
suddenly and violently, producing at the time objective 
symptoms of injury. § 48-151, R. R. S. 1943; Ruderman 
v. Forman Bros., 157 Neb. 605, 60 N. W. 2d 658. Symp- 
toms of pain and anguish such as weakness or expres- 
sions of pain clearly involuntary or any other symp- 
toms indicating a deleterious change in bodily condi- 
tion may constitute objective symptoms within the re- 
quirements of the Workmen’s Compensation Act. Knud- 
sen v. McNeely, 159 Neb. 227, 66 N. W. 2d 412. An em- 
ployee claiming the benefit of the act must, to succeed, 
show by the greater weight of the evidence that an 
accident occurred. Ruderman v. Forman Bros., supra. 
An appeal to this court in a workmen’s compensation 
case is considered and determined de novo upon the 
record. Myszkowski v. Wilson & Co., Inc., 155 Neb. 
714, 53 N. W. 2d 203; Fidelity & Casualty Co. v. Kennard, 
162 Neb. 220, 75 N. W. 2d 553. 

Appellee insists that the proof fails to show an acci- 
dent within the meaning of the Workmen’s Compensa- 
tion Act. That there was an unexpected or unforeseen 
event happening suddenly and violently may not be suc- 
cessfully challenged. The evidence that there was is 
substantial. There is convincing proof of objective 
symptoms of injury. An injury suffered by appellant 
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March 5, 1956, arose, as he claims, out of and in the 
course of his employment. 

Appellant incurred reasonable and necessary expenses 
in connection with securing medical relief for his physi- 
cal condition arising out of the accident as follows: 
Lexington Community Hospital, Lexington, Nebraska, 
$44.15; Mayo Clinic, Rochester, Minnesota, $125; cor- 
rection belt, $20; Dr. Olsson, Lexington, Nebraska, $78; 
Dr. Patton, Arapahoe, Nebraska, $15; expense of trip 
from Lexington, Nebraska, to Mayo Clinic, Rochester, 
Minnesota, and return, $100; expense of 5 trips from 
Lexington, Nebraska, to Arapahoe, Nebraska, and re- 
turn, $28. 

Appellant is entitled to recover from appellee tem- 
porary total disability for 9 3/7 weeks at $30 per week 
and for permanent partial disability for 290 4/7 weeks 
at $7.66 per week. § 48-121, R. S. Supp., 1955; Peek v. 
Ayres Auto Supply, 155 Neb. 233, 51 N. W. 2d 387. Ap- 
pellant is also entitled to recover from appellee the 
items of expense incurred by him as set out above. § 
48-120, R. R. S. 1943; Newberry v. Youngs, 163 Neb. 
397, 80 N. W. 2d 165. 

The judgment should be and is reversed and the 
cause is remanded to the district court for Dawson 
County with directions to render and enter a judgment 
for appellant and against appellee in accordance with 
this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Joun J. O’RouRKE, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
90 N. W. 2d 820 


Filed June 20, 1958. No. 34439. 


1. Criminal Law: Continuances. An application for postponement 
of time of trial of a criminal case is addressed to the sound dis- 


, 
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cretion of the trial court and, in the absence of abuse of discretion 
disclosed by the record, a denial thereof is not error. 

2. Criminal Law: Witnesses. While it has been declared that the 
court has no discretion to refuse to enforce the accused’s consti- 
tutional right to compulsory process, the court may, however, 
refuse to permit issuance of a subpoena which, it appears, may 
be an abuse of process, until the court has been informed of 
what testimony may be expected of the prospective witness. 

A court is not required to issue compulsory 

process for any one whom accused may designate as a witness; 

the constitutional right to compulsory process requires such 
process for, and only for, competent, material, and resident 
witnesses whose expected testimony will be admissible. 


Error to the district court for Lancaster County: 
Harry A. SPENCER, JuDGE. Affirmed. 


Donald N. Bykerk, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


. Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BOSLAUGH, JJ. 


MESSMORE, J. 

This is a criminal action brought in the district court 
for Lancaster County wherein the defendant John J. 
O’Rourke was charged in an information in substance 
as follows: That on or about November 1, 1957, while 
confined in the Nebraska State Penitentiary upon con- 
viction of a felony, he did then and there unlawfully and 
feloniously break such custody and escape therefrom 
contrary to law. The defendant was duly tried and 
found guilty by the verdict of a jury. Following the 
overruling of his motion for new trial, the defendant was 
sentenced to serve a term of 5 years in the Nebraska 
State Penitentiary. 

The defendant, as plaintiff in error, brings the case 
to this court for review and will hereafter be referred 
to as the defendant. 

The information was filed in the district court for 
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Lancaster County on February 4, 1958, and served on 
the defendant at the penitentiary on February 5, 1958. 
On February 19, 1958, the defendant was arraigned in 
the district court and entered his plea of not guilty. He 
appeared without counsel, and after his plea was entered, 
he was ordered held for trial to be held March 3, 1958. 
Several motions were made by the defendant which 
were overruled. On March 3, 1958, the defendant filed 
a motion for continuance on the grounds that he had 
not had an adequate amount of time to prepare for trial, 
and had access to law books for a period of only 4 days. 
This motion was overruled. 

The defendant assigns as error irregularities in the 
proceedings of the court and abuse of discretion by the 
court as a result of which the defendant was prevented 
from having a fair trial in the following particulars: (1) 
The refusal of the court to grant a continuance; and (2) 
the refusal of the court to call additional witnesses upon 
request by the accused. 

The record discloses that on September 18, 1957, the 
defendant was committed to the Nebraska State Peni- 
tentiary under a commitment to that institution from the 
district court for Dawson County for a period of 10 years 
at hard labor. He was reported missing on November 
1, 1957, while on a work detail in the cannery at the peni- 
tentiary. A security guard missed the defendant about 
1 p.m. of that day. The defendant was apprehended 
in Iowa, and on November 2, 1957, was returned to the 
penitentiary by officers assigned for that purpose. He 
told officers, after he was apprehended, that he walked 
through an unlocked gate in the wire fence that encircles 
the inner wall of the penitentiary. After the defendant 
was returned to the penitentiary he was placed in maxi- 
mum custody. 

With reference to the assignment of error relating to 
the granting of a continuance of which the defendant 
complains, the rule is as stated in Hyslop v. State, 159 
Neb. 802, 68 N. W. 2d 698, as follows: “An application 
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for postponement of time of trial of a criminal case is 
addressed to the sound discretion of the trial court and, 
in the absence of abuse of discretion disclosed by the 
record, a denial thereof is not error.” See, also, Dar- 
lington v. State, 153 Neb. 274, 44 N. W. 2d 468; § 25-1148, 
R. R. S. 1943. 

In the instant case 26 days intervened between the 
time of the filing of the information and the trial, and 11 
days intervened between the time the defendant was ar- 
raigned and the trial. The defendant, at the time of 
trial, was offered every opportunity to have the services 
of counsel, which he declined, and elected to try his 
own case, as he had a right to do. The record is void of 
any showing that the defendant was in any manner 
prejudiced by a refusal to grant a continuance. 

Defendant’s assignment of error relating to his appli- 
cation for continuance of trial cannot be sustained. 

Referring to the defendant’s second assignment of er- 
ror, Article I, section 11, of the Constitution of Nebraska 
provides: “In all criminal prosecutions the accused shall 
have the right to appear and defend in person or by 
counsel, to demand the nature and cause of accusation, 
and to have a copy thereof; to meet the witnesses against 
him face to face; to have process to compel the attend- 
ance of witnesses in his behalf; and a speedy public trial 
by an impartial jury of the county or district in which 
the offense is alleged to have been committed.” 

As heretofore set out, this is a criminal prosecution 
for the crime of escape. The defendant, during the 
course of the trial, persisted in attempting to show that 
during his incarceration in the penitentiary he was the 
victim of some violence by the officials or guards of the 
institution. The defendant requested the court for 
process for the attendance of additional witnesses for 
the purpose of showing that violence had been used 
against him. The court explained to the defendant that 
such testimony would be immaterial to the case and re- 
fused the request. The defendant then stated that there 
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was one witness that he wished to call. The following 
discourse ensued: “THE COURT: What would you 
expect to prove by him? MR.O’ROURKE: I don’t want 
to give - to get up and argue my whole case. THE 
COURT: If it is something that is material and if the 
County Attorney will admit it, there is no need to call 
him. That is the reason I am asking it. We are making 
a record of it, putting it in the record. MR. O’ROURKE: 
I can’t call these witnesses? THE COURT: Not for that 
purpose. That is, I am denying your request. I did 
direct that they call in all witnesses you asked for. And 
now you have asked for some more to impeach some of 
the testimony of your other witnesses that were brought 
in.” The defendant informed the court that he would 
expect to prove that he was unlawfully confined in the 
penitentiary because he was given close confinement 
rather than hard labor. The court then explained to 
the defendant that such matters dealt with the adminis- 
tration of the penitentiary and were not proper or per- 
tinent in this action. 

Section 29-1903, R. R. S. 1943, provides in part: “Any 
person accused of crime amounting to felony shall have 
compulsory process to enforce the attendance of wit- 
nesses in his behalf, * * *.” 

In Garcia v. State, 159 Neb. 571, 68 N. W. 2d 151, the 
defendant, during the trial, filed an application for com- 
pulsory process and attendance of certain witnesses. A 
subpoena was issued for one of the witnesses, but was 
not served by the sheriff because the return date had 
passed before it was received by him. The defendant 
complained of the failure of the trial court to enforce the 
process further. This court said: “It is apparent that 
the purpose of requesting the attendance of this witness 
was to have him testify to the altercation he had with 
Gutierez while they were both being held in the county 
jail at Chadron. The trial court was of the opinion that 
the testimony of this witness was incompetent and so 
advised counsel. We have confirmed this ruling and 
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consequently the witness properly would not have been 
permitted to testify thereto if present. Therefore no 
prejudice resulted from his not being present.” 

As stated in 97 C. J. S., Witnesses, § 6, p. 354: “While 
it has been declared that the court has no discretion to 
refuse to enforce the accused’s constitutional right to 
compulsory process, the court may, however, refuse to 
permit issuance of a subpoena which, it appears, may 
be an abuse of process, until the court has been informed 
of what testimony may be expected of the prospective 
witness.” 

In 97 C. J. S., Witnesses, § 9, p. 358, it is stated: “A 
court is not required to issue compulsory process for 
any one whom accused may designate as a witness; the 
constitutional right to compulsory process requires such 
process for, and only for, competent, material, and resi- 
dent witnesses whose expected testimony will be ad- 
missible.” 

In the instant case it is obvious that the only purpose 
the defendant had in mind in requesting process for 
certain unnamed inmates of the penitentiary was as to 
the treatment he received while incarcerated therein. 
The type of evidence sought by the defendant was 
wholly immaterial and irrelevant to the crime herein 
charged. 

Finding no prejudicial error in the record, we come 
to the conclusion that the defendant had a fair and im- 
partial trial and therefore affirm the verdict of the 
jury and the sentence imposed on the defendant by the 
court in accordance therewith. 

AFFIRMED. 
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Party seeking specific performance of contract and an 


accounting has the burden of proof. Wilkie v. 
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1, The certificate of an officer having authority to 
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take acknowledgments cannot be impeached by show- 
ing merely that such officer’s duty was irregularly 
performed. Marston v. Drobny .......cc.ccccsceccsscsecesene 
In proceedings which involve only the rights of 
the parties to the transaction or other persons 
having notice of the fact, parol evidence is ad- 
missible to contradict the recitals of a notary cer- 
tificate and show them to be false. Marston v. 
Drobnay seized szchcsessttascsont acs nesbitee te decleited Sinteterencishel 
A certificate of acknowledgment in proper form 
ean only be impeached by clear, satisfactory, and 
convincing evidence that its recitals are false. The 
presumption is in favor of the certificate, and the 
burden is upon the party alleging such a defense 
to prove it. Marston v. Drobny .....s...ccccccscccccceeceeceee 


The substantial distinctions between actions on 
contract and those in tort exist notwithstanding the 
adoption of the code of civil procedure. Fuchs v. 
Parsons Constr. C0. ....ccccccccecececcserecesessserecesssserveeccnsserenee 
If a petition states a cause of action for breach of 
contract, additional averments appropriate to a 
cause of action for a wrong will not convert the 
cause of action into one for tort. The part of the 
pleading appropriate to an action in tort will be 
considered surplusage. Fuchs v. Parsons Constr. Co. 
If the averments make it doubtful whether the 
action is on contract or in tort, the doubt will be 
resolved in favor of an action on contract. Fuchs 
v. Parsons Constr. Co. : 
The determination of whether an action is on con- 
tract or in tort requires knowledge of the source of 
origin of the duty, the nature of the grievance, and 
what is said concerning them in the pleading in the 
cause. Fuchs v. Parsons Constr. Co. 
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If an action is not maintainable without pleading 
and establishing the contract or if the essence of 
the action is breach of contract, whether by acts of 
omission or commission, it is in substance, what- 
ever may be the form of the pleading, an action on 
contract. Fuchs v. Parsons Constr, C0. ........2cccceeee 
Causes of action involving different defendants can- 
not be joined unless each cause of action affects 
all the defendants and they have a joint or common 
liability or interest. Fuchs v. Parsons Constr. Co. 
Want of jurisdiction of the subject matter of the 
action is a defect which it is the duty of the court 
to notice, of its own motion, by dismissal of the 
action or other suitable action, at any stage of the 
proceedings. Lutcavish v. Eaton .........ecccceeeeecereee 
In this state the action of an infant must be 
brought by his guardian or next friend, who alone 
is liable for the costs. Fincham v. Mueller ................ 
The essential character of the cause of action and 
the remedy or relief it seeks, as shown by the 
allegations of the petition, determine whether a par- 
ticular action is one at law or in equity. Long v. 
Magnolia Petrolewm CO. oon..cc.c.-cecccccccecseessenenenececeserneenes 


Adverse Possession. 
Rule with respect to creation of an easement by pre- 


scription is substantially the same as acquisition of 
real estate by adverse possession. Kuhlmann v. 
Platte Valley Irr. Dist. ...ccecccccsenceseeeecsceesesseceeeneensssecs 


‘Appeal and Error. 


1. 


In an action in equity, an appeal brings up the 
whole case, and the appellate court passes upon the 
record as to the facts as well as to the law. Wecker 
Us Wee Cher” ih sdeciesec ace eerste fast eset nat eaten Garitnedatee 
All parties to a cause tried in the district court who 
may be affected by the modification or reversal of 
the judgment must be made parties in the proceed- 
ings to review the cause in the Supreme Court. 
Weeker 0. Weckeer sci cie secsaocisctvcacteteiasececacestee seats viehcde 
On appeal to the Supreme Court from an order of 
the railway commission, while acting within its jur- 
isdiction, the question for determination is whether 
the order is arbitrary and unreasonable. Chicago, 
B. & Q. Ro BR. Co. V. Burgess ieee ceccccecenceecccseseceseveneeeene 
Chicago, R. I. & P. R. R. Co. v. Farmers Union 
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Skeedee Independent Tel. Co. v. Farm Bureau ........ 
Chicago, B. & Q. R. R. Co. v. City of Alliance ........ 
Where an instruction assumes to define the whole 
law of the ease, but omits a material element there- 
from, it is reversible error although no proper in- 
struction has been requested by the party seeking 
to take advantage of the defect. Bodtke v. Bratten 
An instruction which conflicts with propositions of 
law properly and correctly stated in another in- 
struction in the same charge on a vital issue of 
fact, and tends to mislead or confuse the jury in 
deliberating on conflicting evidence, is erroneous and 
prejudicial. Bodtke v. Brattem _.........---.cccecccceeceeeeee 
An error in an instruction is not cured by the giving 
of other instructions, where such error consists, not 
of an omission of some materia) fact, but of an 
affirmative statement by the court which, when 
considered with the other instructions, tends to con- 
fuse the jury. Bodtke v. Bratten occ. eceeeeeeeeeeee 
A ruling of the trial court in regard to the scope 
of cross-examination will be sustained unless there 
is an abuse of discretion. Grosse v. Grosse ............ 
Instructions are to be considered together to the 
end that they may be properly understood, and, 
if as a whole they fairly state the law applicable 
to the evidence when so construed, error cannot be 
predicated on the giving thereof. Carlson v. Hanson 
Equity case is triable de novo on appeal to the 
Supreme Court, subject to rule of better oppor- 
tunity of trial court to judge credibility of wit- 
nesses. Wilkie v. Bamse .....ceccccccccccccccssescesscesecessescesseneeese 
When motion for new trial is filed, even though 
action is dismissed on demurrer, the time for 
appeal begins to run from the date of the ruling 
on motion for a new trial. Brasier v. Cribbett ........ 
During the pendency of a motion for a new trial 
timely filed, no appealable order is considered as 
having been rendered until the motion for a new 
trial is disposed of. Brasier v. Cribbett .................... 
Where the evidence in a divorce suit sustains a 
finding of cruelty on the part of the husband 
towards the wife, and is corroborated, the action 
of the district court in granting a divorce to the 
wife is proper and ordinarily will not be interfered 
with by the Supreme Court on appeal. Shomaker 
Da NOME — sess diese ciecded stews eSictoseas teeta oe eect ss 
The filing of a transcript of the proceedings in the 
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district ‘court is not a jurisdictional requirement 
to the lodging of an appeal in the Supreme Court. 
Robinson v. Meyer ucccc..ccsccescecseeeeceeceeecceecceccesenececeeescene 
The Supreme Court will not permit a supplemental 
transcript to be filed after a cause has been sub- 
mitted in the absence of a reasonable excuse and a 
showing of due diligence. Robinson v. Meyer ............ 
The cost of preparation of a bill of exceptions is 
fixed by statute, and an official court reporter may 
not charge in excess of that amount. Pueppka v. 
Towa Mutual Ins. C0. oi.c......ceecscccsecseeeeceeeccecsesecessseeeecens 
Rule of practice is promulgated that the certificate 
of the official court reporter shall include a state- 
ment of the cost of the bill of exceptions and an 
averment that such amount is one permitted to be 
charged by statute. Pueppka v. Iowa Mutual Ins. 
COD sce aN ates cee te cd cust caldaccuetacathtcacegc Souda soesGe coe eatedees 
A party who claims error in a proceeding is re- 
quired to point out the factual and legal basis that 
shows error. O’Hara v. Frederickson Building Corp. 
In an action at law where a jury has been waived, 
the findings of fact will not be disturbed unless 
clearly wrong. Frankel v. Pitlor ... ne 
Lewis. Higheey xi ccctsci cecdts steele alta ten aces escent Seen 
Errors sufficient to cause the granting of a new 
trial must be errors prejudicial to the rights of 
the unsuccessful party. Owen, Admr. v. Moore .... 
Owen V. Moore .Q.....c.cccscssecccnecencsessseessecsesssssnscerecescenenesceees 


Oral explanation of any instruction is not allowed. 


The giving of any oral instruction or explanation 
thereof is reversible error. Owen, Admr. v. Moore 
Where a jury found the defendant to be free from 
negligence in a personal injury action, an error 
in the instruction stating the measure of damages 
is necessarily harmless. Owen v. Moore ..........0c:.00-2 
An appeal or error proceeding will be dismissed as 
moot where no actual controversy exists between 
the parties at the time of the hearing. This gen- 
eral rule, however, does not necessarily apply to 
appeals or error proceedings involving matters of 


public interest. State ex rel. Coulter v. McFarland .... 


On appeal to the district court from the county 
court where the county court had no jurisdiction of 
the subject matter, such appeal confers no juris- 
diction upon the district court. Lutcavish v. Eaton 
The Supreme Court takes judicial notice of the 
fact that a bill of exceptions was not prepared, 
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27. 


28. 
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31. 


32. 


33. 


served, returned, or settled and allowed within the 
time provided by statute, or as extended by the trial 
judge or the Supreme Court. Benedict v. State .... 
A trial judge is without authority to settle and 
allow a bill of exceptions not prepared in the manner 
and within the time fixed by the statute. Benedict 
De) SUMEE: 5 ccs odes sas lasec agp seen isedovavcau te Seas Msdecetcvaeesselgachcctees 
In the absence of a bill of exceptions there is no 
question of fact determined by the district court 
for review in the Supreme Court, and no question 
will be considered, a determination of which neces- 
sitates an examination of evidence produced in the 
trial court. Benedict v. StQte oo... ceeeeccceeeeececeeeeeeeeees 
A bill of exceptions in a case tried in the district 
court must be authenticated by the certificate of 
the clerk thereof and filed in the office of the 
clerk of the district court before it may be con- 
sidered in the Supreme Court. Sawyer v. Kunkel 
The Supreme Court will, on its own motion, refuse to 
consider a bill of exceptions when it is not authen- 
ticated as such by the certificate of the clerk of the 
district court and not filed in the office of such 
clerk. Sawyer v. Kunkel ooocceccccecccccccccceccscessescceeeee 
A bill of exceptions must be filed in the Supreme 
Court on or before the time the case is submitted 
if it is to be considered, unless, for good cause 
shown, the Supreme Court by order permits its 
filing thereafter. Sawyer v. Kunkel 000.000.200.000 
In the absence of a bill of exceptions it is presumed 
that an issue of fact presented by the pleadings 
was established by the evidence, that it was cor- 
rectly decided, and the only issue that will be con- 
sidered on appeal is the sufficiency of the pleadings 
to support the judgment. Sawyer v. Kunkel ........ 
By the provisions of the Employment Security Law, 
the district court and the Supreme Court consider 
the cause de novo upon the record. A. Borchman 
Sons V. Carpenter _oncecccccccccccceccscesenscscecseccecesesevesesnenenceaes 
It is the duty of the Supreme Court to retry the 
issue or issues of fact involved in the finding or 
findings of fact complained of in a case arising 
under the Employment Security Law and reach 
an independent conclusion thereon. A. Borchman 
Sons Vv. Carpenter ..cccccccccccecccccscececseseceeveececsnncecsnceeceeeee 
An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. Snodgrass v. City of Holdrege 
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Crable v. Great Western Sugar Co. ...cecccsccseccseecseeeee 
Pittenger v. Safeway Stores, Ine. .........ccccsecceeeeeeeeeee 
Where a party charged with negligence suffered a 
complete loss of memory due to injuries sustained 
in an accident, it is not prejudicial error for the 
trial court to refuse to instruct that a presumption 
exists that he was free from negligence where there 
is evidence tending to establish negligent conduct 
on his part. Hdem v. Klgd8 2... .cccccecccsesceseeesscessenseessseee 
A party is entitled on cross-examination to show 
the interest of a witness in the litigation as 
affecting his credibility, but the limits of such 
cross-examination are ordinarily subject to the dis- 
cretion of the trial judge, and, unless abused, its 
exercise is not error. Eden v. Klaas ..00...0.....1.0 
In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to be 
awarded rests largely in the sound discretion of the 
jury; and it will not be disturbed on appeal unless it 
can be said, as a matter of law, that upon a consid- 
eration of all the evidence the amount of the verdict 
is excessive. Hden v. K1QQ8 o.u...eececcesssccceeecsessesenees 
An order granting or denying a motion to discharge 
an attachment based upon conflicting evidence will 
not be reversed on appeal unless clearly wrong. 
J. R. Watkins Co. v. Sorenson .......2cccscscsceccesseeeecenceees 
The right of appeal in this state is statutory, and 
unless a statute provides for an appeal from the de- 
cision of a quasi-judicial tribunal, such right does 
not exist. Simpson v. City of Grand Island ............ 
Where no method of review by appeal or otherwise 
is provided, proceedings in error afford the remedy 
to determine and correct errors of a quasi-judicial 
tribunal. Simpson v. City of Grand Island ........ 
In a law action, it is not within the province of 
the Supreme Court to resolve conflicts in or to 
weigh the evidence. If there is a conflict in the evi- 
dence it will be presumed that controverted facts 
were decided by the trial court in favor of the suc- 
cessful party and the findings will not be disturbed 
unless clearly wrong. Lewis v. Hiskey .0......-ccc0 
An appeal from an order of the district court 
granting a motion for a judgment notwithstanding 
the verdict requires the Supreme Court to consider 
the entire record and to determine whether it does 
or does not justify the action of the trial court. 
Edgar v. Omaha Public Power Dist. 00.0... 


166 


795 
858 


354 


354 


364 


393 


393 


402 


Vou. 166] INDEX 


42. 


43. 
44, 


45. 


46. 


47. 


48. 


49. 


50. 


51. 


In an equity case, the Supreme Court may give 
proper consideration to the fact that the trial 
court made an inspection of the premises. Kuhl- 
mann v. Platte Valley Irr. Dist. .2........-1c1sceeeeeeeeee 
Procedure for review outlined where trial court 
grants a new trial and gives no reason for its de- 
Cision. Bryant V. Greene’ o..esieeeseccereeesssceeetereeeteteeeees 
Errors sufficient to cause the granting of a new 
trial must be errors prejudicial to the rights of the 
unsuccessful party. Bryant v. Greene .....2...22.cc 
Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing the 
judgment of a jury on the facts in issue, he has a 
right to keep the benefit of that verdict unless 
there is prejudicial error in the proceedings by 
which it was secured. Bryant v. Greene -.......-.1 
Where evidence on retrial of a case is substantially 
the same as that adduced at a former trial, the rule 
of the law of the case will be applied. If the evi- 
dence is substantially different on the retrial, the 
rule will not be applied. Bryant v. Greene ........... 


In deciding whether or not there is error in @ 
sentence or phrase of an instruction, it will be con- 
sidered with the remainder of the charge to the 
jury. The meaning thereof will be determined not 
from the sentence or phrase alone but by consider- 
ation of all that is said upon the subject. Bryant 
Vs QT OCONE ite ee. tay ds clee eS asta aida c gible ious bouckaverensiadd dacateaaca 


In a trial de novo in the Supreme Court, incom- 
petent and irrelevant evidence admitted over proper 
objections will be disregarded. Young v. Young .... 


One cannot accept or secure a benefit under a 
judgment and then appeal from it, when the effect 
of the appeal may be to annul the judgment, unless 
right to the benefit is absolute and cannot possibly 
be affected by the reversal of the judgment. Dovel 
V. School Dist. NO. 28 coeccccccssccsscesscecseserssccserecesenestessenees 


It is the possiblity that an appeal may lead to a 
result showing that a person was not entitled to 
what he has received under the judgment appealed 
from that defeats his right to appeal. Where there 
is no such possibility, the right to appeal is un- 
impaired by the acceptance of benefits under the 
judgment. Dovel v. School Dist. No. 28 .....cccscc0c00- 
Where the right of appeal is not afforded by statute, 
a proceeding in error is the proper remedy to cor- 
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rect errors of law of an inferior court or tribunal. 
Dovel v. School Dist. NO. 28 ....cecccceccecseccccsscsscesececseeee 
A petition in error in the district court to review a 
judgment or final order of an inferior court or 
tribunal is in its nature an independent proceeding 
to determine if the judgment or final order entered 
is in accordance with law. Dovel v. School Dist. 
INO’. 28. swscdesdadiccdsieececadsteateuteusiiea ctewas eter sidse octaseneytecaceereastaeses 
In error proceedings, courts must look to the tran- 
script of the proceedings of the inferior court or 
tribunal filed with the petition in error to ascer- 
tain if the final order entered is in accordance with 
law. Such proceeding is ordinarily tried on the 
questions of law set out in the petition in error and 
appearing in the transcript. Dovel v. School Dist. 
INO. (88) sbicdiusticgeiicehediscodebescstanse ic edigslaneiaescnscbecd sdtvesutetcbage 
In an error proceeding, new evidence is not per- 
mitted in the appellate court to determine if errors 
of law occurred in the court or tribunal giving rise 
to the error proceeding. Dovel v. School Dist. 
INO DS el ies ed ihess Pastel Wise Ouch a cack Sea ses sage abet aodiadebeecttets 


In an error proceeding, error cannot be predicated 
on the sufficiency or insufficiency of the evidence as 
a matter of law to affirm or reverse the findings 
and judgment of the inferior court or tribunal, 
unless all of the material and relevant evidence is 
properly presented in a bill of exceptions. Dovel 
v. School District. No. 28 


Where alleged errors of law dependent upon evi- 
dence are asserted, it will be conclusively presumed 
that the evidence adduced in the inferior court or 
tribunal supports the judgment or final order there- 
in made in the absence of a proper bill of exceptions. 
Dovel v. School Dist. NO. 28 ...cccccsecscssssccssccceecccsescsseeee 


An equity case is tried de novo on the record in the 
Supreme Court and only the evidence that is prop- 
erly before it is considered. Gerdes v. Omaha Home 
JOP SBOYBS nr Soke mecsieccsebithesalbeact Maasai ha icnkasFiwwatteCabcaeseestens 


Upon appeal from action of county board of equal- 
ization, the failure of appellant to file a petition 
on appeal within the time prescribed by law is not 
a jurisdictional defect. Nebraska Conf. Assn. 
Seventh Day Adventists v. County. of Hall .....00....... 
Upon appeal to the district court, the parties may 
waive filing of additional pleadings and try the case 
on transcript of the proceedings in inferior tri- 
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bunal. Nebraska Conf. Assn. Seventh Day Advent- 
ists v. County of FHall ooo... cccceccccceceeceeeeeseeeeeseeeeeeneeeerees 
On an appeal to the Supreme Court from an order 
of the railway commission granting a certificate of 
public convenience and necessity, the only questions 
to be determined are whether or not the commis- 
sion acted within the scope of its authority, and 
whether or not the order complained of is reason- 
able and not arbitrarily made. Basin Truck Co. v. 
R. B. “Dick? Wilson, Une. ........secccsecesessceeeeecssceeeeecenee 
A judgment in replevin for the defendant which is 
not alternative as the statute requires is error 
without prejudice if the record in the case estab- 
lishes that a return of the property cannot be had. 
Clarke Vv. O1dWGIM ooecceccesccesscesessesseecesecsecencenecccesereescesessencens 
It is not the province of the Supreme Court in an 
appeal in an action at law to resolve conflicts in or 
weigh the evidence. Stanley v. Ebmeier ..............--- 
It is presumed on appeal in a law action that con- 
troverted facts were decided by the jury in favor 
of the successful party and its findings based on 
conflicting evidence will not be disturbed unless 
they are clearly wrong. Stanley v. Ebmeier ............ 
The Supreme Court in a criminal action will not 
interfere with a verdict of guilty based upon con- 
flicting evidence, unless it is so lacking in proba- 
tive force that the court can say, as a matter of 
law, that it is insufficient to support a finding of 
guilt beyond a reasonable doubt. Sedlacek v. State 


The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal 
ease. The conclusion of the jury may not be dis- 
turbed by the Supreme Court unless it is clearly 
wrong. Sedlacek v. State 


Rule for trial of equity case de novo in Supreme 
Court stated. Marston ¥. Drodny .....cccccccccceceeceeeeess 
Actions in equity appealed to the Supreme Court 


are triable de novo upon the record. Curtis v. 
Securities Acceptance Corp. ....cccccccscscccecsccssesssssecesseneee 


Appearances. 


1. 


If a defendant. invokes the judgment of the court 
in any manner upon any question except that of the 
power of the court to hear and decide the contro- 
versy, his appearance is general. O’Hara v. Fred- 
erickson Building Corp. ...2..::cccccccessesescsssenceseccoeecereneceeee 
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Where a defendant files a cross-petition asking for 
affirmative relief, it constitutes a general appear- 
ance and gives the court jurisdiction of the person 
of the cross-petitioner. O’Hara v. Frederickson 
Building: Corps. «cscs shee ieee ts atin tes 


Attachment. 


1. 


The hearing of a motion to dissolve an attachment 
is a “trial” of the issues of law or fact or both in 
an action. J. R. Watkins Co. v. Sorenson ...........00- 
In a case where the facts stated in an affidavit for 
an attachment are denied by a motion to dissolve, 
the burden is cast upon plaintiff to sustain his 
charges by a preponderance of the evidence. J. R. 
Watkins Co. v. Sorenson o.....c0cccccecccccccececeeseceeseeesseseeeeee 
An order granting or denying a motion to discharge 
an attachment based upon conflicting evidence will 
not be reversed on appeal unless clearly wrong. 
J. R. Watkins Co. v. Sorenson ..........ccccecceccccecsneesenseneeees 
An attachment based on an affidavit alleging non- 
residence of the debtor is wrongful and the pro- 
ceedings are void if such allegations are untrue. 
J. BR. Watkins Co. v. Sorenson -......cccecceccecccccsescesccnsennee 
The question of residence in attachment proceedings 
is generally one of intention coupled with affirmative 
action, and is determined from the facts and cir- 
cumstances in each particular case. J. R. Watkins 
Co. v. Sorenson .0......eseseeceens pabees steed wdabeutaies, ail sth weaseties 
Mere temporary absence from the state for the 
purpose of business, pleasure, or health is not of 
itself such an abandonment of a party’s place of 
abode as to authorize the issuance of an attachment 
against him on the ground of nonresidence. J. R. 
Watkins Co. v. Sorenson .0......sscccsececcesescsnsesseecccscceneseesee 


Attorney and Client. 


1. 


The Supreme Court possesses the inherent power 
to punish for contempt any person assuming to 
practice law within the state in violation of a valid 
order of disbarment. State ex rel. Beck v. Niklaus 


The ethical standards relating to the practice of 
law in this state are the Canons of Professional 
Ethics of the American Bar Association and any 
others adopted by the Supreme Court. State ex rel. 
Nebraska State Bar Assn. v. Conover oo... ecccenee 
Misconduct of a lawyer acting as a judge may 
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10. 


justify his disbarment as a member of the bar. A 
violation of his judicial oath aggravates the offense 
of disregarding his oath as a lawyer. State ex rel. 
Nebraska State Bar Assn. v. Conover .........22:.00--- 
Money of a client or other trust property coming 
into the possession of a lawyer should be promptly 
reported and accounted for and should not under 
any circumstances be commingled with his own or 
used by him. State ex rel. Nebraska State Bar 
ASS. “V. CONOVER? © c2cccc..cccasissdessiznctciccndtssoesngseencaseecaceeneaeece 
Restitution of money or property improperly de- 
tained by a lawyer until he is threatened with or 
involved in proceedings concerning his legal ac- 
countability therefor is not exoneration of his un- 
professional conduct. State ex rel. Nebraska State 
Bar ASsn. V. COn0ver wireeciecsccceeccsesceeeeeeecnsssceceenceenenssetenees 


Implicit in an admission to the bar is an obligation 
that the licensee will inform himself of and will 
meticulously discharge his duties, uphold and obey 
the Constitution and laws of the state, honor the 
standards of professional ethics, and abjure all of- 
fensive practices. State ex rel. Nebraska State 
Bar Assn, V. Conver oeecescecceccssceecccecscaeenececeseceseseerseee 


Courts have a:duty to maintain the integrity of the 
legal profession by excluding any member thereof 
whose conduct has a tendency to bring the courts 
or the profession of law into disrepute or to affect 
adversely the administration of justice. State ex 
rel. Nebraska State Bar Assn. v. Conover ............ 


The primary purpose of a disciplinary proceeding is 
not to punish the lawyer but to ascertain and de- 
termine in the public interest if he should be per- 
mitted to continue as a member of the bar. State 
ex rel. Nebraska State Bar Assn. v. Conover ............ 


The fee allowed for the service of an attorney for 
a wife in a divorce suit should be sufficient to 
adequately compensate for the service necessary 
to be performed. Shomaker v. Shomaker  ............ 


On appeal in a divorce suit from the fee allowed to 
the wife for services rendered by her attorney, 
wherein there is no direct evidence of the value 
thereof other than the record of the proceedings, 
the Supreme Court will interfere only to correct 
a patent injustice resulting from an _ allowance 
which is clearly excessive or insufficient. Sho- 
maker v. Shomaker 
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Automobiles. 


1. 


Statutory provision that no person shall drive a 
vehicle on a highway at a speed greater than is 
reasonable and prudent under the conditions then 
existing is the basic speed rule. Other provisions 
following in the section are specific speed restric- 
tions based on the existence of the fact situation or 
situations mentioned in the act. Carlson v. Hanson 
The right half of the highway as that term is used 
in motor vehicle statute means the right half of the 
main-traveled portion of the highway available for 
traffic. Carlson v. Hanson ..0......ccccccccceesssessscssseesessesees 
A driver of a vehicle about to enter a street or 
highway protected by stop signs must stop as di- 
rected, look in both directions, and permit all ve- 
hicles to pass which are at such a distance and 
traveling at such a speed that it would be obviously 
dangerous to proceed across the intersection. Owen, 
AMM, Vi. MOOTE  ~..eccesccscscsssecccrececcsesscescesssesscceesecsecsneserecee 
Duty of driver of automobile in crossing a street 
or highway protected by stop signs stated. Owen, 
Ader. UV. MOO oeucesececsecscsesesesssesesecensteeeesececsssecseneeeseeeees 
The duties and obligations which attend a motorist 
when he approaches a stop sign erected pursuant to 
city ordinance are the same as those which attend 
when he approaches one erected pursuant to statute 
or statutory rules of the road. Owen, Admr. v. 
MOOV EO? eich tbecl tats cd ctetepnetad Cine tncbnssslvsceesistasevice mevenves tulle 
Where the negligence of the driver of a vehicle 
in which plaintiff is riding as a passenger is the 
sole proximate cause of a collision in which plaintiff 
is injured, plaintiff cannot recover from a_ third 
person for such injury. Owen, Admr. v. Moore .... 
A left turn across a public highway between inter- 
sections is fraught with danger. One making such a 
movement is required to exercise a degree of care 
commensurate with the danger. Kruger v. Ervin 
Clark Constr, C0. o..ceecceccccsssesssscsceecesensenseeseseescesseveneeceee 
When a driver of a motor vehicle turning across a 
highway between intersections fails to look to the 
front and rear for oncoming traffic at a time and 
place when to look would be effective, or looks and 
negligently fails to see that which is in plain 
sight, or is in a position where he cannot see, a 
question for the court is usually presented. Kruger 
v. Ervin Clark Constr. C0. oi.cccccccsccccccsssesssscssereceseeseece 
The giving of the statutory signal for a left turn 
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10. 
11. 


12. 


13. 


14, 


15. 


16. 


17. 


will not absolve the driver from negligence where he 
fails to exercise care for his own safety, and that 
of others, by failing to look to the front and rear 
for the approach of other vehicles using the highway. 
Kruger v. Ervin Clark Constr. Co. ...-..:.cs-cccesccseeesene 


The negligence. of the operator of an automobile 
in which a child of 5 years is riding as a guest can 
not be imputed to such child. Eden v. Klaas ............ 
The negligence of a husband while driving an auto- 
mobile with his wife as a guest is not imputable to 
her. Morse Vv. Gray .......0..ccsccceeeeenes dee Aes et 
The doctrine of sudden emergency may not be suc- 
cessfully invoked by a litigant unless there is evi- 
dence that such an emergency existed, that the party 
seeking the benefit of the doctrine did not cause the 
emergency, and that he used due care to avoid it. 
Stanley v. Hbmeter 0.2... .secssecccccceecceecceseecnsctecsesesnseeees 
The operator of a motor vehicle is required to have 
his vehicle under such reasonable control as to be 
able to avoid collision with another vehicle whose 
driver exercises due care. Stanley v. Ebmeier .... 
Complete control which will prevent an accident by 
the anticipation of negligence on the part of an- 
other, in the absence of warning or knowledge, is 
not required. Stanley v. Hbmeter 20... secs 
Reasonable control by the operator of a motor 
vehicle is such as will enable him to avoid an acci- 
dent involving another motor vehicle operated with- 


‘out negligence or with a pedestrian who is exercising 


due care. Stanley v. Hbmeter oo....ccccsccecceccsececeseeees 


It is a general rule, subject to exceptions, that it 
is negligence as a matter of law for a motorist to 
drive an automobile on a public highway at any 
time at a speed or in such manner that it cannot 
be stopped or its course changed in time to avoid a 


collision with an object or obstruction discernible 


within the range of vision in the direction he is 
traveling. Stanley v. Hbmeier 


The driver of an automobile is legally and manda- 
torily obligated to maintain such a lookout that he 
can see what is plainly visible before him and to 
operate his automobile in such a manner that he 
ean stop it and avoid collision with any object in 
front of him. Stanley v. Hbmeier 
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broker for sale, it is generally understood that the 
broker’s duties are merely to find a purchaser. 
FOBZA V. Spat ooeececccccccccsseceececcecceenteteseeececceceeevecerseaecesece 


Cancellation of Instruments. 


1. 


Where it is sought to cancel an instrument for want 
of mental capacity of the grantor to make it, the 
burden of proof is on the one who alleges mental in- 
capacity. Marston v. Drobny ........-.2:.cece1ccesseeseseseetene 
A court is precluded from rendering a judgment 
for cancellation of an instrument where all persons 
whose rights would be affected are not parties to 
the suit. Rumbel v. Ress -.....ccccccccccececeseneececeeecesenseneenee 
All parties to the instrument sought to be canceled 
are necessary parties to the suit for cancellation, 
either as plaintiffs or as defendants, unless it is 
obvious that the one not joined has no interest 
whatever in the subject matter of the suit. Rumbel 
Vu AEC CBS! citer Sieh O SO Pel Beals soadite cals saeieeieceadviece 


Constitutional Law. 


1. 


The right of an owner to dispose of property is 
substantial and valuable. It is incident to and in- 
heres in the constitutional right to acquire and own 
title to every species of property recognized by law. 
It may not be impaired or defeated by legislation 
after the right is vested. Pfeifer v. Ableidinger .... 
The object of specified legislative act was to pro- 
vide a limitation on the raising of funds for county 
purposes for a period of 2 years. Its provisions 
were in addition and supplementary to the statutes 
already existing for such purposes. It did not con- 
tain the sections amended, nor repeal such sections. 
It was therefore a violation of the Constitution and 
void. Chicago, B. & Q. R. R. Co. v. County of Box 
Butte session cesta aed he So rene sh aves 
Even though a legislative act is an independent 
act in form and does not purport to amend any prior 
act, yet if in fact it changes existing legislation 
and is amendatory in effect, it is within constitutional 
prohibition. Chicago, B. & Q. R. R. Co. v. County 
Of BOG BUbtee: c.enncezcuieseesc¥scenencesssietlncstancinndocesweestadetoressseis 
Enactments against obscenity cannot transgress the 
boundaries fixed by the Constitution, and they should 
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not go beyond what is reasonably necessary to effect 
their objective. State v. Pocras. .........-.2..2:cccceeeeee 642 


Contempt. 
The Supreme Court possesses the inherent power to 
punish for contempt any person assuming to prac- 
tice law within the state in violation of a valid 
order of disbarment. State ex rel. Beck v. Niklaus 94 


Continuances. 
An application for postponement of time of trial of a 
criminal case is addressed to the sound discretion 
of the trial court and, in the absence of abuse of 
discretion disclosed by the record, a denial thereof 
is not error. O'Rourke v. State ..........cccccssccsecseeecceeeees 866 


Contracts. 

1. Generally, a party who has failed or refused to 

perform the terms and conditions imposed upon him 

by a contract, or has not been ready, willing, and 

able to perform same, cannot recover for a breach 
thereof by the other party. Bodtke v. Bratten .... 36 

2. In order to prove an express contract, a definite 

offer and acceptance must be shown. Wilkie v. 
BONS? 222s iedeeitetecte de lee sattcaiseue teste dacs aa et hk sade hata co catinesdet 138 

8.  Mutuality of obligation is an essential element of 

the right to enforce a contract in a court of equity. 

Where the offer requires a promise on the part of 

the person to whom the offer is made, a communi- 
cated acceptance is essential. Wilkie v. Banse ........ 188 

4. An offer does not ripen into a contract unless 

accepted. If the person to whom the offer is 

made does not accept within a reasonable time it 
may be treated as rejected. Wilkie v. Banse ............ 1388 

5. <A party will not ordinarily be permitted to with- 

hold acceptance of a contract until the risk of loss 

under the agreement has passed, and then to be- 

latedly assert rights in it when its financial suc- 
cess appears to be assured. Wilkie v. Banse ........ 188 

6. If the agreement of a contractor is that he will 

perform a designated undertaking as required by 

prescribed plans and specifications, the contractor 

may not vary from them in completing the work 

even if he deems them improper or insufficient. 
Fuchs v. Parsons Constr. C0. .2...cecccecceccceceececeeeeeeeeeeese 188 

7. A contractor does not guarantee that the work per- 

_ formed as required by the plans and specifications 
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will be free from defects or that it will accomplish 
the purpose intended. Fuchs v. Parsons Constr. Co. 
If the contract specifies what a contractor is to do 
and the manner and method of doing it and he does 
the work as the contract requires, his engagement 
is performed and satisfied. Fuchs v. Parsons 
Constr. Coe nectar ea Le os eae cc 
A party who claims to have been damaged by a 
breach of a contract is required to prove the amount 
of his damage when that is an issue. O’Hara v. 
Frederickson Building Corp. .......:.c-c-ccc-seesscsesseceeseceee 
A party who claims to have been damaged by a 
breach of a contract is required to prove that the 
person sought to be charged is liable therefor when 
that is an issue. O’Hara v. Frederickson Building 
COND. BANE SHS a ie a IRR AR Gta see es 
A local usage is binding only upon persons who 
have knowledge of it and those who, because of the 
circumstances of the case, ought to have known of it. 


‘To be regarded as a part of a contract a usage 


must be actually or constructively known and must 
be consistent with the contract. Frankel v. Pitlor 
Where there is a question as to the meaning of a 
contract, it is to be construed most strongly against 
the party preparing it. Long v. Magnolia Petroleum 
COs hele ete de es so eaatrsd tes os uscesasiceaca tinea ik 
When a contract is optional in respect to one party, 
it is to be construed strictly in favor of the party 
that is bound and against the one who is not bound. 
Long v. Magnolia Petrolewm Co. .00........1:1cccececeeneeeeee 
In construing a written instrument for the purpose 
of ascertaining the intention of the parties, resort 
must be had to the instrument as a whole and, if 
possible, effect must be given to every part thereof. 
Long v. Magnolia Petroleum Co. .......00cc1ccceccceeeeeceesee 
In construing a writing it is the duty of the court 
to give to words used their ordinary and popularly 
accepted meaning in the absence of explanation or 
qualification. Long v. Magnolia Petroleum Co. .... 
A written contract expressed by clear and unam- 
biguous language is not subject to interpretation 
or construction. Long v. Magnolia Petroleum Co. .... 
Gerdes v. Omaha Home for Boys ........c.cc2ceceee eee 
Courts are not at liberty to rewrite the contract 
made by the parties, nor should the courts add lan- 
guage to that used by the parties and thus change 
the plain expressed intention of the parties as set 
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out in the contract. Long v. Magnolia Petroleum 
CO cee bisees ates tit cp leete a eesitee Mise ae eee desta eee eee 
Every contract is made with reference to and sub- 
ject to existing law, and every law affecting the 
contract is read into and becomes a part thereof. 
This is true between individuals dealing between 
themselves by contract, express or implied, and 
likewise true between individuals and the govern- 
ment. Pfeifer v. Ableidinger -......2....cccececeeeeeenenees 
If negotiations between parties result in an agree- 
ment which is reduced to writing, in the absence of 
fraud, mistake, or ambiguity, the writing is the only 
competent evidence of the contract. Gerdes v. Omaha 
Home for Boys ....c.ccs0cceseccocsccscnssesssconcesenrsnenceeseccertonenenseas 
If the existence of a written contract has been 
induced by prior or contemporaneous oral agree- 
ment, parol evidence is not admissible to add to, 
contradict, or vary the terms of the written con- 
tract. Gerdes v. Omaha Home for Boys ............0+ 
Parol evidence is not admissible to supply an omis- 
sion from a written contract that contains a com- 
plete obligation. Gerdes v. Omaha Home for Boys 
Contemporaneous instruments will generally be con- 
strued together in order to determine the nature of 
the transaction and the intent of the parties but 
this is not true when the instruments, though both 
relating to the same transaction, concern separate 
subjects or provide for different things. Gerdes 
uv. Omaha Home for Boy ...cccccccsccccecerccseccecerececececseeceneee 
Where there is no contract to pay a definite sum 
for the erection of a building, the amount the 
builder is entitled to recover for material and 
labor is their reasonable market value. Patterson 
uw. Spelts Dumber C0. .occccceccccccccccccccccncecescceecenecesnscecesenee 
Instruments executed at the same time by the same 
parties in the course of the same transaction will 
be read and construed together as one instrument. 
Marston v. Drobny .o.......cccccccccecececesccesssccessseccsesesecsennceeees 
Rule for determination of mental capacity of grantor 
to execute a written instrument stated. Marston 
Vs. DFOONY. Lon 2o hee sb ee Nl Oe ee estan 
The question of mental competency of one who exe- 
cutes an instrument relates exclusively to the time 
when the instrument was executed. Evidence of 
condition of mind at other times is received only to 
assist in revealing a state of mind at that time. 
Marston v. Drobny 
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On appeal in a divorce suit from any allowance, 
other than attorney’s fee, made to the wife for 
necessary expenses of investigation and carrying 
on the litigation, competent evidence in support 
thereof must appear in the bill of exceptions. 
Shomaker v. Shoma@keer oo...cccceiecccecssscecesscsssseecesessesnseese 
The cost of preparation of a bill of exceptions is 
fixed by statute, and an official court reporter 
may not charge in excess of that amount. Pueppka 
V. Towa Matual Ins, C0. ...sccccecccecescessesssessesscecseseseseeeee 
Rule of practice is promulgated that the certificate 
of the official court reporter shall include a state- 
ment of the cost of the bill of exceptions and an 
averment that such amount is one permitted to be 
charged by statute. Pueppka v. Iowa Mutual Ins. 
CO oie ie ee a eee csi Sodan debates eee 


A grant of authority to a county is strictly con- 
strued and enjoyment of the grant requires a com- 
pliance with any condition or restriction of the 
grant. Clay County v. Bottorf ....--.cccsccscsececceccceeceneeeee 
In order to recover expense of care and mainte- 
nance in a state hospital, county must allege and 
prove that incompetent is possessed of an estate 
and income sufficient to meet such expense without 
depriving those dependent upon him of their neces- 
sary support. Clay County v. Bottorf 00.2... 


A court may, on its own motion, recognize want of 
jurisdiction of the subject matter. It is its duty 
to act accordingly. Lutcavish v. Eaton .......0cccceue 
The rights of a residuary legatee to property con- 
stituting the residue of an estate which has been 
settled cannot be determined by filing a claim in 
the intestate estate of the principal beneficiary 
under the will. Where the pleadings of the respec- 
tive parties disclose adverse and divergent conten- 
tions, the court having jurisdiction is the district 
court. Lutcavish ¥. Baton .....ecccccsccsscscssseceecessceesseecee 
The doctrine of stare decisis is based on public 
policy. It should be adhered to unless the reasons 
therefor do not exist, are clearly erroneous or mis- 
chievous, or unless more harm than good will result 
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from doing so. Nebraska Conf. Assn. Seventh Day 
Adventists v. County of Hall o.oo... ceccssssceececsecenteseeeees 


e 


Criminal Law. 


1. 


A motion to withdraw a plea of guilty, and to be 
allowed to enter a plea of not guilty, is addressed 
to the discretion of the trial judge before whom the 
plea is entered, and, in the absence of a clear 
abuse of that discretion, the Supreme Court will 
not interfere. Jurgenson V. StQte ........ecsecccecscceseesenses 
Where the record shows that a defendant had full 
knowledge of the charge against him and the con- 
sequences of a plea of guilty, and entered his plea 
understandingly, the court may, without abusing 
its discretion, refuse to permit him to withdraw it. 
Turgenson V. State ceececcecccccceceeccececccceccenccecsesseeeenaeenecess 
Upon examination of record, the facts proven 
established the commission of the offense of at- 
tempting to break jail. Brown v. State 0.0.00... 


Offense of assisting prisoner to escape does not apply 
to those cases where no escape is actually made. 
Brown 0. StQ6e ..ececccececsssctecnsecescscsecesssccssscccseseceeesoesencenes 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt 
to inform those subject thereto as to what conduct 
will render them liable to punishment thereunder. 
State: @.Poeras *sc.cc ccs ee chee ce 
Evidence that would justify a committing magis- 
trate in finding that probable cause existed for the 
detention of a defendant need not necessarily be 
sufficient to sustain a verdict of guilty when he is 
placed on trial. Neudeck v. Buettow ......eceeeees 
The test by which to determine the sufficiency of 
circumstantial evidence in a criminal prosecution 
is whether the facts and circumstances tending to 
connect accused with the crime charged are of such 
conclusive nature as to exclude every reasonable 
hypothesis except that of his guilt. Sedlacek v. 
IS GOEE et bere cacdecteeesesasert (i ns cenieocs ccascaedecenebesa Wee secceceeteaucieenlebee 
It is the province of the jury to determine the 
circumstances surrounding and which shed light 
upon an alleged crime; and if, assuming as proved 
the facts which the evidence tends to establish, 
they cannot be accounted for upon any rational 
theory which does not include the guilt of the 
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accused, the proof cannot, as a matter of law, be 
said to have failed. Sedlacek v. State .........cccccceceee 
The Supreme Court inga criminal action will not 
interfere with a verdict of guilty based upon con- 
flicting evidence, unless it is so lacking in probative 
force that the court can say, as a matter of law, 
that it is insufficient to support a finding of guilt 
beyond a reasonable doubt. Sedlacek v. State ............ 
The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal 
case. The conclusion of the jury may not be dis- 
turbed by the Supreme Court unless it is clearly 
wrong. Sedlacek v. State ..icceccceccceccssscceesscececssssceness 
An application for postponement of time of trial 
of a criminal case is addressed to the sound dis- 
cretion of the trial court and, in the absence of 
abuse of discretion disclosed by the record, a denial 
thereof is not error. O’Rourke v. State ..........c0 
While it has been declared that the court has no 
discretion to refuse to enforce the accused’s con- 
stitutional right to compulsory process, the court 
may, however, refuse to permit issuance of a sub- 
poena which may be an abuse of process until the 
court has been informed of what testimony may be 
expected of the prospective witness. O’Rourke v. 
SEG GY ae cacvsscteseccteeaiavescsgec cen ecdiess Seaiten duidsdavatelsetiasi hia tesaceddece 
A court is not required to issue compulsory process 
for any one whom accused may designate as a wit- 
ness. The constitutional right to compulsory pro- 
cess requires such process for, and only for, com- 
petent, material, and resident witnesses whose ex- 
pected testimony will be admissible. O’Rourke v. 
DOA 1 Oe OR SR Bl ete Ree Ee RE EE BO 


Unless reserved, crops standing upon the _ ground, 


matured or not, pass to the grantee named in a 
deed of conveyance. Kobza v. Spath 0.00... 


Customs and Usages. 


A local usage is binding only upon persons who have 


knowledge of it and those who, because of the cir- 
cumstances of the case, ought to have known of it. 
To be regarded as a part of a contract a usage must 
be actually or constructively known and must be 
consistent with the contract. Frankel v. Pitlor .... 
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Damages. 
1. 


Deeds. 


In an action based on fraudulent representations the 
measure of damages is generally the difference in 
value between the article or thing purchased if it 
had been as represented and its actual value. 
Dargrue vi Chaput ......eeeecccccsceeeescee cesses cece eesesstseenceceneneate 
A party who claims to have been damaged by a 
breach of a contract is required to prove the 
amount of his damage when that is an_ issue. 
O’Hara v. Frederickson Building Corp. ...0....222.ccc20 
A party who claims to have been damaged by a 
breach of a contract is required to prove that the 
person sought to be charged is liable therefor when 
that is an issue. O’Hara v. Frederickson Building 
CORD 8 225 ice Os nee ees a 
The general rule is that damages, to be recover- 
able, must be direct and certain. O’Hara v. Fred- 
erickson Buwilding Corp. 2.........2.ccesccescecccsesecesececeseeeseeee 
Damages which are uncertain, contingent, conjec- 
tural, or speculative, cannot be made the basis of a 
recovery, whether applied to the existence, nature, 
or proximate cause thereof. O’Hara v. Frederick- 
SON Building Corp. -...21...csscccecccnseceveeccceseceeeeccsnsecceecessceee 


In an action for damages where the law furnishes 
no legal rule for measuring them, the amount to be 
awarded rests largely in the discretion of the jury. 
DOs Cy aes me <1): Sap ee Sc ne 


Rule for determination of mental capacity of grantor 
to execute a written instrument stated. Marston 
v. Drobny 


To set aside a deed on the ground of want of mental 
capacity on the part-of the grantor, it must be 
clearly established that the mind of the grantor 
was so weak or unbalanced at the time of the exe- 
cution of the deed that he could not understand and 
comprehend the purport and effect of what he was 
then doing. Marston v. Drobny 


The question of mental competency of one who 
executes an instrument relates exclusively to the 
time when the instrument was executed. Evidence 
of condition of mind at other times is received only 
to assist in revealing a state of mind at that time. 
Marston v. Drobny 
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Divorce. 
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Any unjustifiable conduct by either the husband 
or wife which destroys the legitimate ends and 
objects of matrimony constitutes extreme cruelty. 
Shomaker v. Shomakeer ......1ccccceccccecccce-ccesseseseeceeccesseeasee 
A decree of divorce cannot be granted solely on 
the declarations, confessions, or admissions of the 
parties. There must be corroborative evidence. 
Shomaker v. Shomakeer .........cscccscssscssecenecessecessssenssnensee 
It is impossible to lay down any general rule as to 
the degree of corroboration required in a divorce 
action, as each case must be decided on its own 
facts and circumstances. Shomaker v. Shomaker 
In a divorce suit where the court has jurisdiction of 
the parties, it has power to adjust all their respec- 
tive property interests. Shomaker v. Shomaker .... 
In a divorce action, the division of property and 
the allowance of alimony and support money are to 
be determined by the facts in each case in accord- 
ance with legal principles heretofore announced 
by the Supreme Court. Shomaker v. Shomaker .... 
Nature and effect of a divorce from bed and board 
stated. Shomaker v. Shomaker .....2..-..c-scccscseesscesseees 
Where a party has prayed for a divorce from bed 
and board and has adduced sufficient proof duly 
corroborated in support thereof, and the other party 
has prayed for an absolute divorce but has not ad- 
duced sufficient proof duly corroborated in support 
thereof, the trial court has no discretion in granting 
the remedy, but must grant a divorce from bed and 
board as prayed. Shomaker v. Shomaker. ...............- 
Where the evidence in a divorce suit sustains a 
finding of cruelty on the part of the husband to- 
wards the wife, and is corroborated, the action of 
the district court in granting a divorce to the wife 
is proper and ordinarily will not be interfered 
with by the Supreme Court on appeal. Shomaker 
Vs SROMOKCN: ceciscencuvensesiieAiasdetisccdavavesccuaseiusensetssetsdecsacdebe 
The fee allowed for the service of an attorney 
for a wife in a divorce suit should be sufficient 
to adequately compensate for the service neces- 
sary to be performed. Shomaker v. Shomaker ........ 
On appeal in a divorce suit from the fee allowed to 
the wife for services rendered by her attorney, 
wherein there is no direct evidence of the value 
thereof other than the record of the proceedings, 
the Supreme Court will interfere only to correct a 


166 


164 


164 


164 


164 


164 


164 


164 


164 


164 


Vou. 166] INDEX 


11. 


12. 


18. 


14. 


15. 


16. 


17. 


18. 


19. 


patent injustice resulting from an allowance which 
is clearly excessive or insufficient. Shomaker v. 
SRomaer 2 eh eo eh ih eee Be ee a 
On appeal in a divorce suit from any allowance, 
other than attorney’s fee, made to the wife for 
necessary expenses of investigation and carrying on 
the litigation, competent evidence in support there- 
of must appear in the bill of exceptions. Shoemaker 
Di SROMGKEH. (esse tssecie celia Blea scisbactvadiciccentises Goseieenedetesievseeeeates 
Divorce cases are triable de novo upon appeal. The 
amount of alimony and support money awarded the 
wife will be increased or diminished by the Supreme 
Court on appeal when all the facts and circum- 
stances establish that the amount awarded by the 
trial court is not just and reasonable. Hefti v. Hefti 
In rendering a decree for alimony, the court may 
take into account all of the property owned by the 
parties at the time of rendering the decree, whether 
accumulated by their joint efforts or acquired by 
inheritance, and make such award as is proper 
under all the circumstances disclosed by the record. 
Hefty vu. sHefptt. ccc ea etc iste at cic 
The granting of alimony and the allowance of 
support money in divorce actions are always deter- 
mined by the facts and circumstances in each case 
relating to and in accord with the many factors 
and elements heretofore announced by the Supreme 
Court. Hefti v. Heftt 2... cicceccccceeccceececseeeeeceneeesseeeceees 
Where the evidence in a divorce action establishes 
adultery on the part of one of the parties thereto, 
the court is required to grant the prayer of the 
other party seeking a divorce on that ground un- 
less prevented from doing so by applicable statu- 
tory provisions. Baker v. Baker o...cccecccesecceeeees 
Where a wife is found to be guilty of adultery, 
she is ordinarily an unfit person to have the care 
and custody of her minor children as against the 
husband she has wronged. Baker v. Baker ............ 
Where adultery by a wife is established, she is not 
entitled to an award of alimony and ordinarily will 
not be allowed an attorney’s fee or an award of costs. 
Baker Vv. Baker ieee ceccescccececccsenensseseecnectecenetsseseseeaseeeseesa 
Prior opinions on effect of adultery in a divorce 
action are modified to the extent that they are in 
conflict with the opinion in this case. Baker v. 
Baker’ iccsns:) to, S essa cet oe eek hy ete peta 
An application for a change with respect to care 
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and custody of minor children, which has been pro- 
vided for in a decree of divorce, must be founded 
upon new facts and circumstances which have 
arisen subsequent to the entry of the decree. In the 
absence of such facts and circumstances the matter 
will be deemed res judicata. Young v. Young ........ 
Court may modify decree as it concerns care, cus- 
tody, and maintenance of children where circum- 
stances of parties have changed or best interests 
of the children may require such modification. 
Y O06 TIg? = Ve, Lo OUNG™ cccciciccccaninsnnscncdecickicavaieniwecivites vidacesntntbe 
A parent may not be deprived of the custody of his 
child by the court until it is established that the 
parent is unfit to perform the duties of a parent 
or has forfeited the right to the custody of the 
Child. Young v. Young o...esecccceccseescssecseccceececcececeeeseceees 
The unfitness which deprives a parent of the right 
to the custody of his child must be positive and 
not comparative, and the mere fact that the chil- 
dren would be better nurtured or cared for by a 
stranger is not sufficient to deprive a parent of his 
right to their custody. Young v. Young ...............2..- 
In a divorce case it is generally the best policy to 
keep minor children within the jurisdiction of the 
court. Young v. Young 


Rule with respect to creation of an easement by 
prescription is substantially the same as acquisition 
of real estate by adverse possession. Kuhlmann v. 
Platte Valley Irr. Dist. ....cccecceccceeeesecccensecesceesnseseseneeees 


To establish a prescriptive right to an easement 
all of the elements of a prescriptive use and en- 
joyment must be established by clear, convincing, 
and satisfactory evidence. Kuhlmann v. Platte 
Valley Irr. Dist. 


If an easement is acquired by prescription, the 
extent of the right is fixed and determined by 
the user in which it originated. To establish an 
easement by prescription the evidence must show 
the extent of the adverse user for a period of 
10 years. Kuhlmann »v. Platte Valley Irr. Dist. .... 


An alleged easement that is too indefinite for a 
determinate description cannot be established and 
protected by a court of equity. Kuhlmann v. 
Platte Valley rr. Dist. ooeeiecccccsccceessneeseceeseecseeeeeeees 
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Eminent Domain. 


By statute, the Department of Roads and Irrigation 


Equity. 


may acquire real estate by eminent domain, for 
relocating, altering, or widening a state or federal 
highway. Rumbel v. Rese ......2....scceesseseeeseeeoeeeeeenee 


A court of equity which has obtained jurisdiction for 


Escape. 


Estates. 
1. 


Estoppel. 


1. 
2. 


any purpose will retain jurisdiction for the pur- 
pose of administering complete relief between the 
parties with respect to the subject matter. Patter- 
son Vv. Spelts Lumber C0. c.eeccsesesncsececcesescsenecesnenensese 


Upon examination of record, the facts proven 
established the commission of the offense of attempt- 
ing to break jail. Brown v. State 20.2... ceecececsesseee 
Offense of assisting prisoner to escape does not 
apply to those cases where no escape is actually 
made. Brown V. State  iccecececeeescceesecccccseseessececneeeesee 


A partition action may be maintained where a tenant 
in common or a joint tenant in remainder com- 
mences it and the life tenant who has the posses- 
sion or the right of possession defaults or fails to 
object to partition of the premises. Hartman 
Ws DTK: 5 22. 5 ot ace eB aaa aate ts taae Uisasteeeanadcaceedaelebes 
The purpose of a partition action is to divide a 
jointly-owned interest in property so that each 
owner may enjoy and possess in severalty. Hart- 
a A Oa), ee 
An estate of freehold is an estate of indeterminate 
duration other than an estate at will or by suffer- 
ance. Hartman ¥. Drake oiiiecccecccesesecccesceeesscceceenes 
An estate for a term of years is less than a 
freehold. Hartman v. Drake ...e..tcetcceccsseseeseseseeseee 
“Fee simple’ means an absolute title or estate in 
lands wholly unqualified by any reversion, reserva- 
tion, condition, or limitation or possibility of any 
such thing, present or future, or precedent or 
subsequent. Smith v. Hornkohl 


Estoppel is defined. Whitaker v. Stout 000... 
Acts necessary to constitute an estoppel, in the ab- 
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sence of false representations, stated. Whitaker 
W. -Stoub = .Seencked Bek ed Ae Sa Se ease 


. When a person knowing his rights takes no steps 


to enforce them until the condition of the other 
party has, in good faith, become so changed that 
he cannot be restored to his former state, if the 
right be then enforced, delay becomes inequitable 
and operates as an estoppel against the assertion 
of the right. Whitaker v. Stowt.....2..2--cccceee oe 


The admissibility of expert testimony to interpret, 
explain, or draw conclusions from a photograph 
depends mainly upon whether such testimony will 
be of appreciable aid to the jury. If there is no 
need of expert testimony in order for the jury to 
understand and interpret the photograph, such 
testimony will not be permitted. Bodtke v. Bratten 
If a photograph cannot be relied upon as proof in 
itself of the objects represented or the relative 
proportion of such objects except through evidence 
of personal knowledge or scientific experience ac- 
curately to demonstrate the facts sought to be 
established, testimony of experts in the interpre- 
tation of the photograph is admissible. Bodtke 
Ws BTOECON: . axe dvcssd sett elect acess coetex waden shal oiesaiceatdetaecoetetekee 
A litigant should not be permitted to cross-examine 
a witness on a matter foreign to the scope of his 
direct examination. Grosse V. Grosse .........-.scsenceoee 
A ruling of the trial court in regard to the scope 
of cross-examination will be sustained unless there 
is an abuse of discretion. Grosse v. Grosse ............ 
The reception in evidence of a copy of an instru- 
ment as secondary evidence is erroneous in the ab- 
sence of proof that the original was in fact executed, 
that it is not available, and that the offered instru- 
ment is a true copy thereof. Grosse v. Grosse .... 
While a municipal court may take notice of a city 
ordinance, proof of its existence is ordinarily re- 
quired in courts of general jurisdiction. Owen, 
Admire. 02° Moore 02:5 co. lesee oes eee eeseticlancaceetev ices 
A party is entitled on cross-examination to show 
the interest of a witness in the litigation as affect- 
ing his credibility, but the limits of such cross- 
examination are ordinarily subject to the discre- 
tion of the trial judge, and, unless abused, its ex- 
ercise is not error. Eden v. Klaas ....022.0...ccccl 
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11. 


12. 


13. 


14. 


15. 


16. 


A party calling a witness vouches for his credi- 
bility and is ordinarily bound by any evidence he 
gives which is not contradicted or shown to be unre- 
liable by evidence which would justify the trier of 
facts in arriving at a different conclusion. Edgar 
v. Omaha Public Power Dist. .....c.c-ccccccessceceeeeeeeee 
A party may at any time invoke the language of 
the pleading of his adversary on which the case is 
tried, on a particular issue, as rendering certain 
facts indisputable. In so doing he is neither re- 
quired nor permitted to offer the pleading in evi- 
dence. Kuhlmann v. Platte Valley Irr. Dist. ........ 
An admission made in a pleading on which the trial 
is had is more than an ordinary admission. It is 
a judicial admission and constitutes a waiver of all 
controversy so far as the adverse party desires to 
take advantage of it and is therefore a limitation 
of the issues. Kuhlmann v. Platte Valley Irr. Dist. 
A judicial admission is a formal act done in the 
course of judicial proceedings which is a substitute 
for evidence, thereby waiving or dispensing with 
the production of evidence by conceding for the 
purpose of litigation that the subject of the ad- 
mission is true. Kuhlmann v. Platte Valley Irr. 
D gts. ceca hie cscs ole ches cee aaa tabs ean exennes lec 
A judicial admission is ordinarily final and con- 
clusive upon the party by whom it is made unless 
the trial court, in the exercise of judicial discre- 
tion, timely relieves him from that consequence. 
Kuhlmann v. Platte Valley Irr, Dist. 0... 
In a trial de novo in the Supreme Court, incompe- 
tent and irrelevant evidence admitted over proper 
objections will be disregarded. Young v. Young .... 
The relation of parent and child should not be 
severed or disturbed unless the facts justify it. 
The interests of all parties concerned require that 
these facts be shown by evidence whose verity has 
been carefully and legally tested. Young v. Young 
The findings of fact with respect to custody of 
minor children must rest on a preponderance of 
evidence adduced. Hearsay, gossip, bias, prejudice, 
trends of hostile neighborhood feeling, and the hopes 
and fears of social workers are all’ sources of 
error and have no place in any court. Young v. 
VOU siesice Sa hee Dee e HD ashacsed sda vact a, axe ees ecsalolee 
If negotiations between parties result in an agree- 
ment which is reduced to writing, in the absence 
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of fraud, mistake, or ambiguity, the writing is the 
only competent evidence of the contract. Gerdes 
v. Omaha Home for Boy 00........ccccscecccecceencecscereceeseeee 
If the existence of a written contract has been in- 
duced by prior or contemporaneous oral agreement, 
parol evidence is not admissible to add to, contradict, 
or vary the terms of the written contract. Gerdes 
v. Omaha Home for Boy .........cc1cccsccceeccceccecceeeenecseseense 
Parol evidence is not admissible to supply an 
omission from a written contract that contains a 
complete obligation. Gerdes v. Omaha Home for 
BOB: sececigecccsccekeesbeh etee ssa c sch ich scdadeus sevcaeadeeeashacsneeadwoteod’ 
The parol evidence rule is not merely one of evi- 
dence but is a rule of substantive law which de- 
clares that certain kinds of facts are legally in- 
effective and forbids them to be proved. Gerdes 
Vv. Omaha Home for Boy8  .....eccecceceecerresccecccrscceneceeeres 
Generally, on cross-examination of a witness, any 
fact may be elicited from him which tends to show 
his bias or partiality, and considerable latitude 
should be allowed counsel in attempting to do so. 
Smith v. Hornkohl oo. ecccececcssssseeseeeeeeeeeseeeecersneeneeeeeces 
The test by which to determine the sufficiency of 
circumstantial evidence in a criminal prosecution 
is whether the facts and circumstances tending to 
connect accused with the crime charged are of such 
conclusive nature as to exclude every reasonable 
hypothesis except that of his guilt. Sedlacek v. 
SEES to wid cdn, cdieseanntoenaucicace can enavatadenseutvede saath est debecevveesatessspetee 
It is the province of the jury to determine the cir- 
cumstances surrounding and which shed light upon 
an alleged crime; and if, assuming as proved the 
facts which the evidence tends to establish, they 
cannot be accounted for upon any rational theory 
which does not include the guilt of the accused, the 
proof cannot, as a matter of law, be said to have 
failed. Sedlacek Vv. State o.0.....:.-cccseccccecseceecseseeeeeeeesees 


Executors and Administrators. 


1. 


2. 


The construction of a will in probate court is for 
the information and benefit of the executor or ad- 
ministrator only. It adjudicates nothing beyond 
his rights and liabilities in the execution of his 
office. Lutcavish v. Eaton .........cccccceccceeceeseseeeseeeseees 
Brown V. Applegate .........ccscccccsceecsceseceeneereesesecsenesnenaceseeee 
The power to construe a will in controversies be- 
tween an executor or administrator and one claiming 
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adversely to the estate, or between claimants under 
the will, is in the district court. Brown v. Applegate 


False Imprisonment. 


1. 


One who merely states to an officer what he knows 
of a supposed offense or gives information to an 
officer tending to show that a crime has been com- 
mitted, without making any charge or requesting 
an arrest, does not thereby make himself liable for 
false arrest and imprisonment. Edgar v. Omaha 
Public Power Dists .ccccccecccecccccsccsecensnsesecessererscecereeceseese 
An informer is not liable for false arrest and im- 
prisonment by merely accompanying an officer to 
identify one suspected of an offense or to identify 
property involved therein. Edgar v. Omaha Public 
Power’ Dist. 2 sic secsshce cee bina scessin td butstsoy ale ec occtecd 


Forfeitures. 


Fraud. 


1. 


Forfeitures are looked upon by courts with ill favor 
and will be enforced only when the strict letter of 
the contract requires it. Long v. Magnolia Petro- 
lean GOs iol ceaciictec eect diccteh sek ae aerate 
When a lease terminates by its own terms the 
equitable rule as to relieving against forfeitures is 
not applicable thereto. Long v. Magnolia Petroleum 


When a person obtains the legal title to an interest 
in real estate belonging to another by means of 
fraud, actual or constructive, the law creates a 
trust in favor of the party upon whom the fraud or 
imposition has been practiced. A court of equity 
will enforce such a trust for the benefit of the 
grantor or those claiming under him. Wecker 
We  WECKOP oosic. cbse tecnndehtbacsanditessbaridetavsepotead ti oc caadesesednies 
The existence of an intent to defraud at the time 
a promise was made may be inferred from the 
failure to comply with the promise. The promisor 
may be presumed to have intended, when he made 
the promise, to do what he finally did do with 
respect thereto. Weeker v. Weeker 0.0 
Fraud is never presumed, but must be clearly 
proved in order to entitle a party to relief on the 
ground that it has been practiced on him. Dargue 
Mes CRA NWES 222 costes cate len ictent Dolce oles eleaidsoncg tosis 
Direct evidence is not essential to establish fraud. 
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It may be inferred from circumstances; but such in- 
ference must not be guesswork or conjecture, but 
the rational and logical deduction from the cir- 
cumstances proved. Dargue v. Chaput 0.00.0... 
The intent or good faith of the person making false 
statements is not in issue in such a case. Dargue 
WD, “CRODUE iki icvcecenciiasastakacindecssases seth sedutsadesecesdsokionleisibves 
A vendor is bound to disclose facts known to him 
and not within reach of a reasonably diligent pur- 
chaser, Dargue v. Chaput -020....:cceccevcceeceerceeeeeescees 
Liability of principal for fraudulent representa- 
tions of agent stated. Dargue v. Chaput ....-.......0--. 
In an action based on fraudulent representations 
the measure of damages is generally the difference 
in value between the article or thing purchased if 
it had been as represented and its actual value. 
Dargwe V. CRAPUt ooioeeeeccccsecceccccneceeceessesceeeesscecncensseeeensees 
A right of action for fraud may be waived. Thus, 
while the defrauded party may retain what he re- 
ceived, stand to his bargain, and recover for the 
loss occasioned by the fraud, he cannot do so 
where, having full knowledge, he does an act in- 
dicating his intention to waive the fraud. Dargue 
We WONG DUE. os sccclatenet sletatsatencties Sita deccacattvcieccccnckscesecaesteeoaes 
It is difficult to formulate or to apply general 
rules as to what will constitute a waiver of fraud. 
Each case in which the question arises must be 
considered and disposed of on its own special facts, 
the underlying question being one of _ intent. 
Deargue Vi CRODUE ..eeececscececenccenscccereeseeececsececcescecseessecescnee 
Acts in affirmance of a contract amount to a 
waiver of the fraud only where they are done 
with full knowledge of the fraud and all ma- 
terial facts and with the intention clearly mani- 
fested of abiding by the contract and waiving all 
right to recover for the deception. Dargue v. 
CO) 7 11) 5 ae te ne aCe a ee eo 


Frauds, Statute of. 


1. 


Trusts arising by operation of law are excepted 
from the operation of the statute of frauds. Re- 
sulting and constructive trusts therefore fall within 
the exception. Wecker v. Wecker 0.0... cccscccecsecceeoe 
Rule stated as to sufficiency of proof to make a 
prima facie case in action to quiet title. Blohme 
, BLOWN > 2 Socios canta Pd Da Rien A aR hese Meech canals 
The making of a will by which all property of a 
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testator is -given to a named beneficiary is not 
of itself evidence of the existence or part perform- 
ance of a contract in reference thereto between the 


‘testator and the beneficiary. Gerdes v. Omaha 


HOME fOr BOYS: secacccsccdcnsschsssdacsaccandsvanticatacciesenstodeestsdeduces 
The evidence must be clear, satisfactory, and con- 
vincing to sustain a claim of a person to the es- 
tate of a deceased person by virtue of an alleged 
oral contract. Gerdes v. Omaha Home for Boys .... 


Habeas Corpus. 


iF 


Highways. 


1. 


3.° “ 


Habeas corpus is a special proceeding, civil in 
character, providing a summary remedy open to 
persons illegally detained. Neudeck v. Buettow ........ 
The sufficiency of evidence adduced at a prelim- 
inary hearing to hold an accused to answer for a 
crime with which he is charged may be raised and 
tried in habeas corpus proceedings. Neudeck v. 
Buetow: . otieltre tcc eis oi dceee tea odes 
In a habeas corpus proceeding instituted for the 
purpose of testing the sufficiency of evidence taken 
at a preliminary examination to require a person 
to be tried on a criminal charge, the court will not 
weigh the evidence but will only inquire as to the 
existence of evidence to sustain the charge. _ Neu- 
Geek V.  BuUuettow a2. cscies- ssc ce dks Sal hese c sec 
Where the testimony shows that an offense has 
been committed and there is testimony tending to 
show that the accused committed the offense, the 
court will not discharge him on a writ of habeas 
corpus. Newdeck v. Buettow  ..2.....cecesecscsscceeeesecsecseeees 
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The right half of the highway as that term is... °- 


. used in motor vehicle statute means the right half 


of the main-traveled portion of the. highway avail- 
able for traffic. Carlson v. HOMS00 ...........cceccesseeee 
A driver of a vehicle about to enter a street or 
highway protected by stop signs must stop as 
directed, look in both directions, and permit all 
vehicles to pass which are at such a distance and 
traveling at such a speed that it would be obviously 
dangerous to proceed across the intersection. Owen, 
AM. Vi MOOTE  o..sc-ssssecernsevecesnsesecceccssnsenesesceceeesensceveesnanee 
Duty of driver of automobile in crossing a street 


‘or highway protected by stop signs stated. Owen, 


Adamr. UV. Moore wicciscscssssscessseseveceseseseecseseesseereecses eects 


96 


226 


904 INDEX [Vou. 166 


4. A left turn across a public highway between inter- 
sections is fraught with danger. One making such 
a movement is required to exercise a degree of care 
commensurate with the danger. Kruger v. Ervin 
Clark: Constr. COs sicccseets cabs tensstestecedntsencdeveivecssecehenss 252 
5. When the driver of a motor vehicle turning across 
a highway between intersections fails to look to 
the front and rear for oncoming traffic at a time and 
place when to look would be effective, or looks and 
negligently fails to see that which is in plain sight, 
or is in a position where he cannot see, a question for 
the court is usually presented. Kruger v. Ervin 
Clarke: Constr, CO. sock cscs ace iiia ean abedejatecceteacntebbe 252 


6. The giving of the statutory signal for a left turn 
will not absolve the driver from negligence where 
he fails to exercise care for his own safety, and 
that of others, by failing to look to the front and 
rear for the approach of other vehicles using the 
highway. Kruger v. Ervin Clark Constr. Co. ........ 252 


7. By statute, the Department of Roads and Irrigation 
may acquire real estate by eminent domain for re- 
locating, altering, or widening a state or federal 
highway. Rumbel v. Ress .......cccececscesessecccscecseeeseeseeees 839 


8. By statute, the State Engineer may sell and convey, 
with the approval of the Governor, real estate ac- 
quired for highway purposes when the state has 
no further beneficial use for the same. Rumbel 
Ds MEOBE: BN bi accieecsieedaccde cede dace du leslaet eat ea csiscalaaseeseelaaseceanees 839 


9. By statute, State Engineer may execute deed to 
real estate acquired for highway and no longer 
needed for that purpose. Rumbel v. Ress ................ 839 


Homesteads. 


A contract for the sale of homestead property signed 
by both husband and wife, though not acknowl- 
edged, when made at the same time with a war- 
ranty deed to the property, which deed they both 
execute and duly acknowledge, and which is deliv- 
ered in escrow, is a valid contract. Marston v. 
Droony. | xccidi sen tiiic che ccs acs nod ite tide Sancta ete 747 


Husband and Wife. 


The negligence of a husband while driving an auto- 
mobile with his wife as a guest is not imputable to 
her. Morse V. Gray ou...eccccccscccccccseeccsescecsenserscssensceesceseees 557 


‘VoL. 166] INDEX 


Indictments and Informations. 


1. 


Infants. 
1. 


Injunction. 
1. 


The statute directing the entry of the prisoner’s 
plea on the back of the indictment is not mandatory 
but directory, and the failure to so enter it is no 
ground for a reversal of the judgment. Jurgenson 
Vie EGUG> dette: lock on tevee tte sleseede ids ceadbn eine eee eneteeenieivistenctees 
An information must inform the accused, with 
reasonable certainty, of the charge being made 
against him in order that he may prepare his de- 
fense thereto and also be able to plead the judg- 
ment rendered thereon as a bar to a later prosecu- 
tion for the same offense. Benedict v. State ........ 
An information must expressly and directly state 
each fact that is an essential element of the crime 
intended to be charged so that the accused will 
not be required to go beyond the information to 
learn the nature of the charge against him, or the 
issue he must meet. It cannot be aided by intend- 
ment, by anything stated therein by way of mere 
recital, or by inference or implication. Benedict 
DeSSUGLE. 2oeseceid eeleveseesisliects se geeeeie tt Ac Se eae 
In charging the commission of an offense in an in- 
formation, it is not necessary that the exact words 
of the statute be used, provided the words em- 
ployed are the equivalent in meaning of those con- 
tained in the statute. Benedict v. State... 
It is sufficient in any information, where it is 
necessary to allege an intent to defraud, to allege 
that the party accused did the act with intent to 
defraud without alleging an intent to defraud any 
particular person or -body corporate. Benedict v. 
State 


A child, 5 years of age, may not properly be 
charged with contributory negligence. Eden v. 
Fldas .o8 eit ae shor Neel oe 2 ade i Mace ali OL 
In this state the action of an infant must be 
brought by his guardian or next friend, who alone 
is liable for the costs. Fincham v. Mueller 


The owner of real estate has the legal right to use 
and operate it free from repeated acts of trespass. 
An injunction will be granted to restrain such acts 
especially where committed under a claim which 
indicates a continuance of the trespass. Kuhlmann 
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v. Platte Valley rr. Dist. ooccccccecceccceccceesseeseecteeenneeeeeee 
Equity looks to the nature of the injury inflicted 
and the fact of its constant repetition rather than 
to the magnitude of the damage inflicted as the 
ground for granting relief. Kuhlmann v. Platte 
Valley: Ir. Dist. 0. csevesSecceices ssalesise ge tacasee sue ecostensdateneesiee 


A fact necessary to entitle the plaintiffs to injunc- 
tion against the assessment of a tax was perma- 
nent absence of property from the State of Ne- 
braska. Ainsworth v. County of Fillmore ...............- 


Insane Persons. 


1. 


Interest. 


1. 


Judges. 


The generally accepted view is that at common 
law public authorities could not recover from an 
incompetent person or his estate any expense in- 
curred on his account. Clay County v. Bottorf .... 


A statute creating an obligation upon the part of 
an incompetent and containing requirements relative 
to determining and enforcing the obligation is ex- 
elusive and must be strictly complied with. Clay 
County Vv. Bottor pf ooeceecccccccceeccsceceeccececneeeseecneeceesteceessenee 
In order to recover expense of care and mainte- 
nance in a state hospital, county must allege and 
prove that incompetent is possessed of an estate and 
income sufficient to meet such expense without de- 
priving those dependent upon him of their necessary 
support. Clay County v. Bottorf 


The statutory provisions as to interest on decrees 
and judgments for the payment of money refer to 
money which is immediately due and collectible and 
where its nonpayment is a breach of duty on the 
part of the judgment debtor. Patterson v. Spelts 
Tamiber Cs — vests cscdeAcecadctes dicate isdn tong gdccnsl 


A court of equity has discretion to allow or with- 
hold interest as is reasonable and just, except 
in cases where interest is recoverable as a matter 
of right. Patterson v. Spelts Lumber Co. 


A county judge is prohibited by the Constitution from 


practicing law in any court in a matter rising in 
or growing out of any proceeding in his court. 
State ex rel. Nebraska State Bar Assn. v. Conover 
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Judgments. 
1. The function of a nunc pro tune order stated. 


2. 


State ex rel. Coulter v. McFarland 000.000... 
The doctrine of res judicata ordinarily includes not 
only the things which were determined in the for- 
mer action but also any other matter properly in- 
volved which might have been raised and deter- 
mined therein. Niklaus v. Phoenix Indemnity Co. .... 
Material facts or questions which were in issue in 
a former action, and were there admitted or judi- 
cially determined, are conclusively settled by a 
judgment rendered therein. Such facts or ques- 
tions become res judicata and may not again be 
litigated in a subsequent action. Niklaus v. Phoenix 
Indemnity C5, « saciikcsecessnetecsaetsncasacntsisesssssacestidacaresseaeveesonveses 
The conclusiveness of a judicial determination is 
not affected by the kind of proceeding or by a 
difference in form or object of the litigation in 
which the adjudication was made and that in which 
res judicata is pleaded. Niklaus v. Phoenix In- 
Bem naby= COs savesciecvakoseesdicecuathcacesteeceiaveateRepacs ee suegeaedeascestes 
A judgment is the final determination of the rights 


- of the parties in an action. Rumbel v. Ress ............ 


Juries. 
1, 


A letter written by a trial judge to counsel of the 
respective parties as to the court’s opinion with 
reference to the findings and judgment to be 
entered and requesting the preparation of a decree 
for that purpose is in no sense a judgment. Rumbel 
Vs, HOGG. sdecwoces ccbciadees sok deeest Si ecsecdisoe el ecasts a eseeawness ac tcbase 


In a law action a party is entitled to a jury trial 
as a matter of right. Long v. Magnolia Petro- 
LOUIN = CO. Ser seccecter has heidi Sedaha Label ntasiiddes aspen 
The procedure relating to the voir dire exam- 
ination of prospective jurors requires the trial court 
to give each of the parties the right, within reason- 
able limits, to put pertinent questions to each and 
all of the prospective jurors. This right, when 
requested, must be granted and failure to do so is 
prejudicial error. Oden v. State -0....eeccececcccceceeees 


Landlord and Tenant. 


1. 


Generally, a leasehold for a term of years is a 
chattel real, falling within the classification of 
personal property. Hartman v. Drake ..........2..0.00005 
An encumbrance includes all interest in the land 
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which may subsist in a third person to the diminu- - 


tion of the value of the land, but consistent with 
the passing of the fee by conveyance. An out- 
standing lease for a period of years is an encum- 
brance. Hartman v. Drake .i.eccccsecceecccseeeeereeeeeeeeeee 
A printed provision in a lease providing for its 
termination at the end of any calendar month after 
6 months’ notice is not defeated by the typewritten 
provision of the lease fixing the term of the lease 
at 1 year when such provisions are not ambiguous 
or inconsistent. Frankel v. Pitlor .2......cccccccececeeeeees 


the absence of statute so providing, performance 
of a single act or isolated acts does not constitute 
engaging in a business or occupation within this 
state. Neudeck v. Buettow ..0........ceccecccseececcteeeeeeeeee 


Life Estates. 


1. 


When there is an outstanding estate for life 
vested in another to the whole of the premises of 
which partition is sought, a remainderman cannot 
maintain an action in partition over the objection 
of the holder of such life estate. Hartman v. Drake 
A life estate is a freehold interest in lands. Hart- 
MON We DIT 2c282 oes Redes Lata bicetia ee daaten bsiden eto easecdlsectets 


Limitations of Actions. 
Where there is a running account between the parties 


Mandamus. 


1. 


consisting of unsettled items of debit and credit, and 
the dealing between the parties was continuous and 
not interrupted for a sufficient length of time for 
the running of the statute, such items are not barred 
by the statute of limitations. Lewis v. Hiskey .......... 


An alias writ of mandamus is a duplicate of the 
original and a substitute therefor. The command 
of the alias writ should be the same as the orig- 
inal. State ex rel. Coulter v. McFarland ......00000..... 
Mandamus is a civil remedy and is a legal as dis- 
tinguished from an equitable proceeding, although 
issuance of the writ is largely controlled by equit- 
able principles. State ex rel. School Dist. v. Board 
Of Bequalizatton oo... eeeee ee seeecseeeeeeeecceceeeeneceseceseesceeeceecees 
A writ of mandamus is not a writ of right. Before 
a court is warranted in granting a peremptory writ 
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Mechanics’ 


1. 


Mines and 
1. 


it must be made to appear that the relator has a 
clear legal right to the performance by the respond- 
ent of the duty which it is sought to enforce. State 
ex rel. School Dist. v. Board of Equalization ........ 
A writ of mandamus will not issue to compel the 
doing of a substantial wrong or an unlawful act. 
State ex rel. School Dist. v. Board of Equalization 


Liens. 

The mechanics’ lien law does not enable a material- 
man or laborer to tack one contract to another by 
filing one statement which secures a lien for mate- 
rial and labor furnished under one contract and 
at the same time secure a lien for material and 
labor under another contract as to which he has 
not complied with the statute. Patterson v. Spelts 
DBumber "Gos ‘ei cn2 ect eet seckd sees oxen feats cedasnbdsdicextesoon 
Ordinarily a personal judgment in favor of a 
mechanic’s lien claimant may be rendered although 
he fails to establish his alleged lien. Patterson v. 
Spelts Lumber Co. o..ciccccccscceseesecccsevecccsenececseceesceeececesssenes 


Minerals. 

An oil and gas lease containing the “unless’’ clause 
eonfers an optional right upon the lessee, and 
should be strictly construed in favor of the lessor 
and against the lessee. A failure on the part of the 


909 


785 


785 


692 


692 


lessee to commence the drilling of a well or to pay . 


the rental as stipulated automatically terminates 
the lease contract. Long v. Magnolia Petroleum Co. 
A delay rental clause is a special limitation. Fail- 
ure of the lessee or his assigns to tender or pay 
rentals within the specified time automatically 
terminates the lease without any affirmative action 
by the lessor, or anyone else, for that purpose. 
Long v. Magnolia Petroleum Co. ......1..cccccecececenesecscneees 
When a lease terminates by its own terms the 
equitable rule as to relieving against forfeitures 
is not applicable thereto. Long v. Magnolia Petro- 
LOWE C Or ate de eset esi eh socear castes dia diccecatts cecedicledls 
The general test of production in paying quantities 
is whether it is reasonably possible to market or 
use oil producible at date of completion of the well 
and thereafter with some pecuniary profit, ex- 
cluding from consideration expenses and liabilities 
incurred in bringing the well to completion. Long 
v. Magnolia Petroleum Co. oe.cccccccccccccsseceecesscceeseeeeeeeres 
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410 
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When there is nothing in an oil lease providing for 
a forfeiture or termination thereof for failure of 
the lessee to produce oil and gas in paying quan- 
tities during the primary term of the lease, the 
failure of lessee to produce oil or gas in paying 
quantities during such term will not, by itself, re- 
sult in a defeasance ipso facto. Long v. Mag- 
Nolia Petrolewm CoO... ..ese-scceeeceeceeceereseceeecseeetseuseeeseesrenees 


Motor Carriers. 


1. 


Relevant factors for determination of the issue of 
public convenience and necessity stated. Basin 
Truck Co. v. R. B. “Dick” Wilson, Ine. 20.0.2... 
It is not the purpose of the railway commission 
control to establish an unbridled monopoly by the 
elimination of fair competition, nor is it intended 
to create unfair or destructive competition result- 
ing in inadequate service to the public. Basin Truck 
Co. v. R. B. “Dick? Wilson, Ine. ..........1.ccccccessecceceveees 
The issue as to public convenience and necessity is 
ordinarily one of fact, and where there is evidence 
to sustain the finding of the railway commission, 
even if there be evidence in conflict therewith, the 
Supreme Court cannot say that such finding is 
unreasonable and arbitrary. Basin Truck Co. v. 
R. B. “Dick? Wilson, Ine. o.........cecceecececeennncecneeeeeeceees 


Municipal Corporations. 


1. 


The legislative power and authority delegated to a 
city to construct local improvements and levy assess- 
ments for payment thereof is to be strictly con- 
strued. Every reasonable doubt as to the extent 
or limitation of such power and authority is re- 
solved against the city and in favor of the tax- 
payer. Chicago & N. W. Ry. Co. v. City of Seward 
The word intersections as used in statute with ref- 
erence to paving streets is not limited by the lan- 
guage thereof and therefor includes all types there- 
of, which would include “T” intersections. Chicago 
& N. W. Ry. Co. v. City of Seward .0..cc.cceccccceeccceeens 
The only foundation for a local assessment lies 
in the special benefits conferred upon the property 
assessed. Chicago & N. W. Ry. Co. v. City of Seward 
When a party attacks a paving assessment for the 
reason that it is illegal or for an unauthorized 
purpose, the burden rests on him to prove the in- 
validity of the assessment, or that it was for an 
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10. 


11. 


12. 


13. 


unauthorized purpose. Chicago & N. W. Ry. Co. v. 
City of Seward oiicerccccesccecececesceceesesneereeteeraceeetensncececesneecees 
The fact that a particular enterprise is for a public 
purpose does not determine whether the munici- 
pality is subject to liability in tort. Brasier v. 
Oribbett. 2h aitiniee a dha Rei taeda niet dhcndscei cede 
The distinction between a governmental and pro- 
prietary function of a municipal corporation is a 
judicial and not a legislative question, and legis- 
lative declaration as to the nature of the authority 
delegated by the statute is not controlling. Brasier 
Vo Cribbett.: fate ee hes andi hed Bie ks 
A municipality and its agents may be held liable 
in tort for negligence in the operation of a munici- 
pal airport or other air navigation facility. Brasier 
Ve Cribb ebb: csicece wh ccccsenesesSiascccadegessense sve settasccecsecitcsaesteessiee 
The duties and obligations which attend a motorist 
when he approaches a stop sign erected pursuant to 
city ordinance are the same as those which attend 
when he approaches one erected pursuant to statute 
or statutory rules of the road. Owen, Admr. v. 
MOTE. cccniet bin eee et el cee es ees 


While a municipal court may take notice of a city 
ordinance, proof of its existence is ordinarily re 
quired in courts of general jurisdiction. Owen, 
Adama, Vi MOOrE oo..eceecesccvseccsncncesesevseseenssssesevssenesesenseceesease 


The preservation of order, the enforcement of law, 
the protection of life and property, and the suppres- 
sion of crime are attributes of state sovereignty 
and matters of state-wide concern. When the 
Legislature enacts a general law upon any of these 
subjects with respect to cities of a particular class, 
such law applies to all cities of the class, including 
home rule cities. Simpson v. City of Grand Island 
An act creating civil service rights for members of 
paid police departments in cities of a specified 
class is a matter of state-wide concern and appli- 
cable to all cities of such class, including home rule 
cities. Sinpson v. City of Grand Island .................. 
Under the civil service statute, cities may, in good 
faith by appropriate action, abolish positions because 
of financial necessity or the dictates of sound busi- 
ness management. Simpson v. City of Grand Island 
While the rights accruing under the civil service 
statute are not property rights within the ordinary 
meaning of that term, they are rights which are 
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entitled to the protection of the law. Simpson v. 
City of Grand [alan ooiceeccccccccececcceccceceeccestseesreccesceesene 
The statutory provision for the organization of a 
civil service commission contained in the civil serv- 
ice act is mandatory. A failure to comply there- 
with suspends the power to discharge an employee 
within the act where the city has failed to estab- 
lish the commission to which the power to discharge 
was delegated by the Legislature. Simpson v. 
City of Grand [sland oi... ceeccesscceeeeecencecceceeeesesceeeeseccees 
A city has jurisdiction under its police power to 
protect its citizens against obscenity in its various 
forms. State V. POCTOS 0.........ccccesceceeccceseesneseecseetaceceeeeceee 
Where the language defining an offense is so gen- 
eral and indefinite that it may embrace not only 
acts commonly recognized as reprehensible but also 
others which it is unreasonable to presume were 
intended to be made criminal, the enactment will be 
declared void for uncertainty. State v. Pocras .... 


Negligence. 


1. 


An “unavoidable accident” means when an unex- 
pected catastrophe occurs without any of the parties 
thereto being to blame for it. Owen, Admr. v. Moore 
The negligence of a parent cannot be imputed to 
an infant who is injured through the carelessness 
of another party. Owen, Admr. v. Moore .............. 
The issues of negligence and contributory negligence 
must be submitted to the jury where there is a con- 
flict in the evidence or where different minds may 
reasonably draw different conclusions from the evi- 
dence. Owen Vv. Moore  ..0......cccccenccccceccceeteeecsesteneseeeeeese 
Coe 0. Babingtom: ..:.2escsc eles eee enla diel 
Where a jury found the defendant to be free from 
negligence in a personal injury action, an error in 
the instruction stating the measure of damages is 
necessarily harmless. Owen v. Moore ........cccccc0 
A child, 5 years of age, may not properly be 
charged with contributory negligence. Eden v. 
TGS cas ees i Ne Sole ects iste dbl atot iets Secyb 
The negligence of the operator of an automobile 
in which a child of 5 years is riding as a guest can 
not be imputed to such child. Eden v. Klaas .............. 
Negligence is a question of fact and may be proved 
by circumstantial evidence. All that the law re- 
quires is that the facts and circumstances proved, 
together with the inferences that may be legiti- 
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10. 


11. 


12. 


13. 


14, 


15. 


mately drawn from them, shall indicate, with rea- 
sonable certainty, the negligent act of which com- 
plaint is made. Fincham v. Mueller. ............ Sastewebse 
Coe v. Babimgtom 2... ciceeeeceeseneecceereecenccececeeesteerseenseees 
Negligence is never presumed. The burden of 
proving negligence is on the party alleging it and 
merely establishing that an accident happened does 
not prove it. Fincham v. Mueller ........22-.-:csccec-e 
In an action for damages for negligence the burden 
is on the plaintiff to show by direct or circumstan- 
tial evidence that there was a negligent act or omis- 
sion by the defendant and that it was the proximate 


cause of plaintiff’s injury or a cause which proxi- - 


mately contributed to it. Morse v. Gray ......2..-:.---+- 
Invitees are those who are expressly or impliedly 
invited as a customer to a store. The duty of the 
owner toward an invitee is to exercise reasonable 
care to keep the premises in a safe condition. Morse 
Dis GRY 5a. eles asa sctcodca ain enes Diulade Van cana ilu sbabecacdsacabiantisccnes 
A possessor of land is subject to liability for per- 
sonal injuries to business visitors by a natural 
or artificial condition thereon if he knows, or by 
exercise of reasonable care could discover, the con- 
dition which, if known to him, he should realize as 
involving an unreasonable risk to them. Morse 
Da GUOY wes citie sh Do a ee Late ete ee a 
Negligence is the doing of something which an 
ordinarily prudent person would not have done under 
the same or similar circumstances, or the failure 
to do something which an ordinarily prudent per- 
son would have done under the same or similar cir- 
cumstances. Morse v. Gray .......cccccccccccececeecesceseveeeceeee 
Proximate cause is that cause which in a natural 
and continuous sequence, unbroken by an efficient in- 
tervening cause, produces the injury, and without 
which it would not have occurred. Morse v. Gray .... 
It is a general rule, subject to exceptions, that it 
is negligence as a matter of law for a motorist to 
drive an automobile on a public highway at any 
time at a speed or in such manner that it cannot 
be stopped or its course changed in time to avoid a 
collision with an object or obstruction discernible 
within the range of vision in the direction he is 
traveling. Stanley v. Ebmeter oo..ccccccccceccccscsseseceeceece 
The driver of an automobile is legally and manda- 
torily obligated to maintain such a lookout that he 
can see what is plainly visible before him and to 
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operate his automobile in such a manner that he 
can stop it and avoid collision with an object in 
front of him. Stanley v. Hbmeter oo... eecceseeeeeeee 
Where contributory negligence is pleaded but there 
is no evidence to support such defense, it is prej- 
udicial error to submit that issue to the jury. 
Arnold. Os. GONCE 220th ddocce cst iaselucseset tei ieee ened 
A party pleading contributory negligence is not 
prejudiced by the giving of an instruction thereon 
where there is no evidence to warrant submission of 
that issue. Arnold v. LAN ......c..cccccccseeeeecceceecseeeeees 


Rule stated as to procedure on appeal where trial 
court grants new trial and gives reasons for doing 
so. Owen, Admr. v. Moore .o.u...c.ccccceccscccnneenceeessceneeeeees 
A motion for new trial is a statutory remedy. 
A new trial can be granted by a district court only 
upon the grounds, or some of them, provided by 
statute. Owen, Admr. v. Moore .22........10c.20--1eveeesereeeene 
Errors sufficient to cause the granting of a new 
trial must be errors prejudicial to the rights of the 
unsuccessful party. Owen, Admr. v. Moore ............ 
Omen: Vi MOOT a22nf nc cctiee secs sraee lsat oe ese in see ee 
Bryant Vi. Greene ooeeeeeeevecccesecceccesceccscceneceesneceseceessaesaeaee 
The district court is required to consider and de- 
termine motions for a new trial by the exercise of 
its judicial discretion. Bryant v. Greene ..........22....- 
A new trial is to be granted for a legal cause and 
where it appears that a legal right has been in- 
vaded or denied. A new trial is not to be granted 
for arbitrary, vague, or fanciful reasons. Bryant 
Wa GLOONE? recess Foc. tatescusi lee seat ees. 805, Lee tlrcce crite tts Boos ot 
Procedure for review outlined where trial court 
grants a new trial and gives no reason for its de- 
cision. Bryant V. Greene .........cccccccceneecceeceseetseeeeeseees 
Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing the 
judgment of a jury on the facts in issue, he has a 
right to keep the benefit of that verdict unless 
there is prejudicial error in the proceedings by 
which it was secured. Bryant v. Greene ...00....000000. 
Where evidence on retrial of a case is substantially 
the same as that adduced at a former trial, the rule 
of the law of the case will be applied. If the evi- 
dence is substantially different on the retrial, the 
rule will not be applied. Bryant v. Greene ............ 
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9. 


10. 


11. 


Obscenity. 
1. 


Officers. 
1. 


The time for filing a motion for new trial begins 
to run from the time the decision is rendered. 
With certain exceptions, such requirement is manda- 
tory. Neudeck v. Buettow  -.....2..2-...seccceceeeeeenececeeeeneee 
A motion for a new trial which is not filed within 
the time specified by statute is a nullity and of 
no force and effect. Neudeck v. Buettow _.........0...--. 
A motion for new trial filed within 10 days, either 
within or without the term, after the decision was 
rendered, is filed in time. Rumbel v. Ress .............. 


A city has jurisdiction under its police power to 
protect its citizens against obscenity in its various 
forms. State Vv. POCTOS uo..eecccesecccceccecsececeeeenceseneenseeeeee 
Enactments against obscenity cannot transgress the 
boundaries fixed by the Constitution, and they 
should not go beyond what is reasonably necessary 
to effect their objective. State v. Pocras ...........00... 


If a matter of public interest in the proper admin- 
istration of the duties of a public office is involved, 
a public official occupying such office, who is being 
mandamused in regard thereto, has such an inter- 
est therein that he can appeal therefrom. State 
ex rel. Coulter v. McFarland .002........cc-ccccceecsesnecssseeeees 
In matters of a private nature in which the public 
officer merely seeks to vindicate what he has done 
in regard thereto, an appealable interest on the part 
of the officer does not exist. State ex rel. Coulter 
Ui, McROrland, 2c. abies boil ve tlle et at ee 


Parent and Child. 


1. 


The negligence of a parent cannot be imputed to an 
infant who is injured through the carelessness of 
another party. Owen, Admr. v. Moore. ..........0000. 
Rule with respect to change of custody of minor 
children as between the parties to a divorce action 
does not apply to a different proceeding where the 
parties are not the same or where the interest of 
the state as parens patriae is directly involved. 
Young V. YOu  -2occcccccccccssccessoccesseseccssnsssecesecssssnececesneess 
The relation of parent and child should not be 
severed or disturbed unless the facts justify it. 
The interests of all parties concerned require that 
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Parties. 


Partition. — 


1. 
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these facts be shown by evidence whose verity has 
been carefully and legally tested. Young v. Young 
The findings of fact with respect to custody of 
minor children must rest on a preponderance of 
evidence adduced. Hearsay, gossip, bias, prejudice, 
trends of hostile neighborhood feeling, and the 
hopes and fears of social workers are all sources 
of error and have no place in any court. Young 
Wi WL OUNG: —clirtiss cocctguscncvadecacigteietbekctasectsaiadst diaulactacioedatg teenies 


A court is precluded from rendering a judgment for 
cancellation of an instrument where all persons 
whose rights would be affected are not parties to the 
suit. Rumbel v. Ress ..u..c.cceecccccccecscceseecsccssceceeseceeeeeseees 
All parties to the instruments sought to be can- 
celed are necessary parties to the suit for cancella- 
tion, either as plaintiffs or as defendants, unless it 
is obvious that the one not joined has no interest 
whatever in the subject matter of the suit. Rum- 
Del: 20) PROBS? esszsec- soit ois ci cteiacts Macias heclacaaeeeiettetiv decease 


By statute, the district courts of the state have 


jurisdiction of actions against the state seeking to 
have a lien or interest on real estate determined 
or foreclosed. Rumbel v. Ress .....ccecccccsscccceceecececcesceee 
Statutes authorizing suits against the State of Ne- 
braska are to be strictly construed, since they are 
in derogation of the state’s sovereignty. Rumbel 
Vi, TRESS essses se chatea heal ou, det tac acegutasbintas daccsanncvesvedseceacdecesoes 
To make the State of Nebraska a party to an action 
to reform, set aside, or cancel a deed, it is neces- 
sary to comply with statute authorizing suits against 
the state. A failure to do so when the state is 
a necessary party warrants a dismissal of the ac- 
tion. Rumbel v. Rese oo. ceccccccccccsccececeeeeeeeceeeevesenenecee 
Suit brought against the State Engineer by name 
in an action to reform, set aside, or cancel a deed 
is not sufficient to make the state a party to 
the action. Rumbel v. Ress .n...cccccccccecececccceeceseeeeeeee 


When there is an outstanding estate for life vested 
in another to the whole of the premises of which 
partition is sought, a remainderman cannot main- 
tain an action in partition over the objection of the 
holder of such life estate. Hartman v. Drake ........ 
A partition action may be maintained where a 
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Pleading. 


1. 


tenant in common or a joint tenant in remainder 
commences it and the life tenant who has the pos- 
session or the right of possession defaults or fails 
to object to partition of the premises. Hartman 
DDG fssvsss Sestded elacreamdl det Se aaie hee Sae Baas ached 
The purpose of a partition action is to divide a 
jointly-owned interest in property so that each 
owner may enjoy and possess in severalty. Hart- 
MON: Vo DIME sanisticsccsscsestnacsesetseivedscaeaestielosioteatawecbeotectsctete 
The purpose of partition at common law was to 
obtain a division of the freehold, i.e., a division of 
the seisin. Hartman v. Drake .0.2..2....:cccceseeeeeeneeeeneeees 
A section of statute governing partition proceed- 
ings provides that one claiming to be an encum- 
brancer may, in default of the owner, appear and 
act as his representative. This provision means 
that an encumbrancer can assert the rights of an 
owner of the encumbered property who is in default 
so as to protect the encumbrancer in his rights. 
Flarteman V. Dr hee oooccceececccccsecseeececcseeesesectenenseecseccsscees 


The essential character of the cause of action and 
the remedy or relief it seeks, as shown by the alle- 
gations of the petition, determine whether a par- 
ticular action is one at law or in equity. Long v. 
Magnolia Petrolewm Co. ooeciccccccccessssscsecsssesceseceesecesecees 
A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are 
issuable, relevant, material, and well pleaded; but 
does not admit the pleader’s conclusions of law or 
fact. Pfeifer v. Ableidinger oo... ccccccseecesscesseeeeeee 
Ainsworth v. County of Fillmore -0....ccccccccccccccccccecseeee 
A general demurrer tests the substantive legal 
rights of parties upon admitted facts, including 


proper and reasonable inferences of law and fact - 


which may be drawn from facts which are well 
pleaded. Pfeifer v. Ableidinger 


.If the petition states facts which entitle the plain- 


tiff to relief, whether legal or equitable, it is not 
demurrable upon the ground that it does not 
state facts sufficient to constitute a cause of action. 
Pfeifer v. Abletdinger oo. .oeceecccccccceeeccccosscecescseseseeecee 
A party may at any time invoke the language of 
the pleading of his adversary on which the case 
is tried, on a particular issue, as rendering certain 
facts indisputable. In so doing he is neither re- 
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quired nor permitted to offer the pleading in evi- 
dence. Kuhimann v. Platte Valley Irr. Dist. ........ 
An admission made in a pleading on which the 
trial is had is more than an ordinary admission. 
It is a judicial admission and constitutes a waiver 
of all controversy so far as the adverse party de- 
sires to take advantage of it and is therefore a 
limitation of the issues. Kuhlmann v. Platte Valley 
TP ABC E. ccadecRoccek sec zckch ceased cx ci escisck tat vaceguscesiunsssettncgesarbiave 
A judicial admission is a formal act done in the 
course of judicial proceedings which is a _substi- 
tute for evidence, thereby waiving or dispensing 
with the production of evidence by conceding for 
the purpose of litigation that the subject of the 
admission is true. Kuhlmann v. Platte Valley Irr. 
Di8ts, dascecdeWaceadentiecercddisehctee isha eathd 
A judicial admission is ordinarily final and con- 
clusive upon the party by whom it is made unless the 
trial court, in the exercise of judicial discretion, 
timely relieves him from that consequence. Kuhl- 
mann v. Platte Valley Irr. Dist. ...cccecccccccccccescssseeceee 
Where an allegation in the petition is admitted by 
the answer, the fact is established for the purpose 
of the case, and the court cannot disregard it. 
Smith Vv. Hornkonl ....ccccccceccccccecccsecsssessensenssccesesseseseseseres 
The absence of an allegation of permanent absence 
of property subject to taxation from the state ren- 
dered the petition of plaintiffs vulnerable to an 
attack by general demurrer. Ainsworth v. County 
Of EULM OTE: so icoberensscuhe ccleeit tek ve seen: aati eesei Adieachceolene 
A defendant has the right to insist that all of the 
facts essential to the existence of a cause of ac- 
tion against him in favor of the plaintiff be stated 
in the petition. Ainsworth v. County of Fillmore .... 


Principal and Agent. 


1. 


2. 


Liability of principal for fraudulent representations 
of agent stated. Dargue v. Chaput 00... clcececeeeeee 
The distinguishing features of agency are its rep- 
resentative character and its derivative authority. 
Whether a particular relationship is an agency 
depends on the relations of the parties as they in fact 
exist without regard to what the relationship is 
called. Brasier v. CribBbett .o....cccccccccccecceeseeccccceseveecceceee 
Agency is the relationship which results from the 
manifestation of consent by one person that an- 
other person shall act on his behalf and subject to 
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his control, and consent by the other so to act. 
Brasier vu. Cribbett .......-2nececeeneene cence cece enc eeeeeee ene 


Principal and Surety. 


1. 


Process. 


Suretyship is a contractual relation resulting from 
an agreement whereby one person, the surety, en- 
gages to be answerable for the debt, default, or 
miscarriage of another, the principal. Niklaus v. 
Phoenix Indemmity Co. ...........cceecc--ccccesereeeceeeeeeeeneneeeee 
The surety’s obligation is not an original and di- 
rect one for the performance of his own act, but is 
accessory or collateral to the obligation contracted 
by the principal. Niklaus v. Phoenix Indemnity 
Oe egscsctecten et cose: Meee tncede ike nst ce eee Se 
The liability of the surety for the debt of the 
holder of the obligation is no greater and no less 
than that of the principal. Niklaus v. Phoenix In- 
demnity, CO. -csccsesoekeccexcbseccses even etna 


By statute, summons in a suit against the state is 


authorized to be served upon the Governor and 
Attorney General, and when a department or insti- 
tution is involved a summons should also be served 
upon the chief officer of such department or insti- 
tution. Ruwmbel v. Ress oc.ecececceescecscceseseecenseeeceeseeseeeeee 


Public Lands. 


The rights of a lessee of school land are determined by 


the law as it existed at the time the lease was made 
and the lessee may not be deprived of any substan- 
tial right resulting from the lease in his favor by 
subsequent legislation. Pfeifer v. Ableidinger 


Public Service Commissions. 


1. 


An application by a railroad company to discontinue 
the operation of specified trains in passenger serv- 
ice, for the reason that no public need exists for 
the service they afford, is a matter within the 
scope of the powers of the railway commission. 
Chicago, B. & Q. R. R. Co. v. Burgess |W... 
Chicago, R. I. & P. R. R. Co. v. Farmers Union 
OCLEMMOTY: ccccttesentieee echt tAc tee teens wed elt sateen ashe 
On appeal to the Supreme Court from an order 
of the railway commission, while acting within 
its jurisdiction, the question for determination is 


‘whether the order is arbitrary and unreasonable. 


919 


438 


438 


438 


839 


464 


29 


32 


920 


10. 


INDEX [ VoL. 


Chicago, B. & Q. R. R. Co. v. Burgess «oe eecccceeenees 
Chicago, R. I. & P. R. R. Co. v. Farmers Union 
GCROUMETY  sccccdisetc St oeccsa tas ade s tet ee ge tacbitcetausinsreciateths 
In determining the necessity for continued oper- 
ation of motor passenger trains on a branch line 
of railroad, consideration should be given to the 
public rather than to individuals. Chicago, B. & 
Q. R. BR. Co. v. Burgess .ccccceccsccnceeccceneceeseceeeeesnsenseesee 
Chicago, R. I. & P. R. R. Co. v. Farmers Union 
CVEGMETY > ails. Meine teavigece aecndedietelciesanenbdianseseesteniaheiebaceesd 
A final order of the railway commission, denying 
a railroad company permission to discontinue motor 
passenger trains operated at a loss and for the 
operation of which no public need exists, is unrea- 


' sonable and arbitrary. Chicago, B. & Q. R. R. Co. 


v. Burgess 


“Chicago, R. I. & P. R. R. Co. v. Farmers Union 


CEOMOCTY -2sci Bie. Soo ise ae tales bade ets ess 
Where some inconvenience will result from the dis- 
continuance of specified passenger trains operated 
at a loss, but other existent services can absorb the 
business handled by such trains, it is unreasonable 
and arbitrary for the railway commission to deny 
an application to discontinue such trains. Chicago, 
R. 1. & P. R. R. Co. v. Farmers Union Creamery .... 
The railway commission has the duty to give full, 
adequate, and fair consideration to the claims of 
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an applicant for rate increases. The applicant has ~ 


the right to require that this be done. Skeedee In- 
dependent Tel. Co. v. Farm Bureau ........c1ccscscccee-s 
On appeal to the Supreme Court from an order of 
the railway commission, while acting within its 
jurisdiction, the question for determination is the 
sufficiency of the evidence to prove that the order 


is not unreasonable or arbitrary. Skeedee Inde- — 


pendent Tel. Co. v. Farm Bureau .0.....ecccccceceeceeceene 
It is the duty of a carrier to seek, and of regula- 
tory agencies to permit, the elimination of those 
services and facilities that are no longer needed or 
used by the public to any substantial extent. Chi- 
cago, B. & Q. R. R. Co. v. City of Alliance .............. 
In the final analysis, when an application is made 
for additional service or to discontinue an existing 
service, the question to be determined is the public 
need or lack of need therefor. Chicago, B. & Q. R. 
R. Co. v. City of Alliance oo. cccccceecccceeceeeeeeee 
A final order of the railway commission granting a 
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11. 


12. 


13. 


14. 


15. 


railroad company authority to discontinue speci- 
fied passenger trains, operated within the state at 
a loss and for the operation of which no public need 
exists, is within the scope of its authority and not 
arbitrary and unreasonable. Chicago, B. & Q. R. R. 
Co. vu. City of Alliance ooo... ceccccccceecccctececeeeeeneeeeeeee 
On appeal to the Supreme Court from an order of 
the railway commission, while acting within its 
jurisdiction, the question for determination is the 
sufficiency of the evidence to prove that the order 
is not unreasonable or arbitrary. Chicago, B. & 
Q. R. R. Co. v. City of Alliance .2....eceecceccceceeeeeeeeeeeee 
On an appeal to the Supreme Court from an order 
of the railway commission granting a certificate of 
public convenience and necessity, the only questions 
to be determined are whether or not the commission 
acted within the scope of its authority, and whether 
or not the order complained of is reasonable and 
not arbitrarily made. Basin Truck Co. v. R. B. 
“Dick? Wilson, Ie. ......ccccssccccsecccceseceeescessceeececeeeseneresceeenes 
Relevant factors for determination of the issue of 
Public convenience and necessity stated. Basin 
Truck Co. v. R. B. “Dick” Wilson, Ine. .............-0-+- 
It is not the purpose of the railway commission 
control to establish an unbridled monopoly by the 
elimination of fair competition, nor is it intended 
to create unfair or destructive competition result- 
ing in inadequate service to the public. Basin 
Truck Co. v. R. B. “Dick” Wilson, Ine. ..........ees 
The issue as to public convenience and necessity 
is ordinarily one of fact, and where there is evi- 
dence to sustain the finding of the railway commis- 
sion, even if there be evidence in conflict there- 
with, the Supreme Court cannot say that such find- 
ing is unreasonable and arbitrary. Basin Truck 
Co. v. R. B. “Dick”? Wilson, Ine. -..ccccccccccccccesseeresesceeceeee 


Public Utilities. 


1. 


While the state may regulate with a view to en- 
forcing reasonable rates and charges, it is not the 
owner of the property of public utility companies 
and is not clothed with the general power of man- 
agement incident to ownership. Skeedee Independ- 
ent Tel. Co. v. Farm Buredue ........sccececceecseeccesesseereeeee 
A public utility is entitled to rates for its service 
that may normally be expected to yield a fair re- 
turn upon the reasonable value of the property 
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that is being used for the public convenience. 
Skeedee Independent Tel. Co. v. Farm Bureau ........ 


Quieting Title. 
Rule stated as to sufficiency of proof to make a prima 


Railroads. 


1, 


facie case in action to quiet title. Blohme v. Blohme 


An application by a railroad company to discon- 
tinue the operation of specified trains in passenger 
service, for the reason that no public need exists 
for service they afford, is a matter within the scope 
of the powers of the railway commission. Chicago, 
B. & Q. BR. RB. Co. V. Burgess o.....eccccecenceccteseesneeseneneeneee 
Chicago, R. I. & P. R. R. Co. v. Farmers Union 
CREQMETY:  seessecssiu Ses catests nals ccds Decl teseodel lade Saeedeae stsivevesallest 
In determining the necessity for continued oper- 
ation of motor passenger trains on a branch line of 
railroad, consideration should be given to the public 
rather than to individuals. Chicago, B. & Q. R. 
FC 0e Us, BUT GY O88 -ssvccccnssistssncivccesesecusvasacrcacttacstdaontlacdarestva 
Chicago, R. I. & P. R. R. Co. v. Farmers Union 
Cremmend: cick ep iine ac eee ah csiidcnc es tenates 
A final order of the railway commission, denying 
a railroad company permission to discontinue motor 
passenger trains operated at a loss and for the oper- 
ation of which no public need exists, is unreason- 
able and arbitrary. Chicago, B: & Q. R. R. Co. v. 
BUr GCSB. c.ccei decks silvedeedeaseivnctesvouscdcatnerthiiasancdasstovn auecosees 
Chicago, R. I. & P. R. R. Co. v. Farmers Union 
Ok Ly) ae FesissSutecasstacnsedas sales 
Where some inconvenience will result from the 
discontinuance of specified passenger trains oper- 
ated at a loss, but other existent services can 
absorb the business handled by such trains, it is 
unreasonable and arbitrary for the railway commis- 
sion to deny an application to discontinue such 
trains. Chicago, R. I. & P. R. R. Co. v. Farmers 
UNI0N  CreMme ry o.cacecccseccceensensceseanserceserncesesssecenecsecerecseee 
A railroad company’s right-of-way and other real 
property specially benefited by a public improve- 
ment is liable for special assessments in the same 
manner and upon the same basis as other property 
owners in a public improvement district. Chicago 
&N. W. Ry. Co. v. City of Seward wo.cccccicccesseseeesecee 
It is the duty of a carrier to seek, and of regulatory 
agencies to permit, the elimination of those serv- 
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ices and facilities that are no longer needed or used 
by the public to any substantial extent. Chicago, 
B. & Q. R. R. Co. v. City of Alliance .............. 
In the final analysis, when an application is made 
for additional service or to discontinue an existing 
service, the question to be determined is the public 
need or lack of need therefor. Chicago, B. & Q. R. 
R. Co. v. City of Alden ooo. cccecceeeccceceeereceeeseneeeee 
A final order of the railway commission granting 
a railroad company authority to discontinue speci- 
fied passenger trains, operated within the state at 
a loss and for the operation’ of which no public 
need exists, is within the scope of its authority and 
not arbitrary and unreasonable. Chicago, B. & Q. 
R. R. Co. v. City of Alliqnee -2.22......cceeecceseesceeeeseeeeeeee 


Reformation of Instruments. 
Equity may reform a contract for the purchase of land 


Replevin. 
1. 


so as to include terms upon which the parties defi- 
nitely agreed and may also require specific per- 
formance of the contract as reformed. Smith v. 
FHOPHICORL, cocci o eesesssesaucacrrcacstose Seeshocmeltiaces cckteuheaeesdexssbacks 


A verdict favorable to the defendant in a replevin 


‘case should conform to the requirements of statute 


because in the absence of the findings therein re- 
quired there is no basis for the rendition of a 
judgment in the case. Clark v. Oldham .................. 
If property taken under a writ of replevin is de- 
livered to the plaintiff and the verdict is in favor 
of defendant, the judgment must be in the alterna- 
tive for the return of the property or for its value 


‘or for the value of the possession of defendant if it 


cannot be returned and for damages, if any, for 
illegal detention. Clark v. Oldham ......ccccccceeeee 
The statutory provision for an alternative judg- 
ment in an action of replevin, if the verdict is for 
the defendant, is mandatory. Clark v. Oldham .... 
A judgment in replevin for the defendant which is 
not alternative as the statute requires is error 
without prejudice if the record in the case estab- 
lishes that a return of the property cannot be 
had. Clark v. Oldham .......- jasdusshdctessecsesadeassbiveccasccticdaies 
If the property involved in a replevin case-is de- 
livered to the plaintiff, it will be’ presumed that it 
continues in his possession and is capable of being 
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returned to the defendant until the contrary is estab- 
lished. Clark v. O€dR@m 000........2.cccccccecceneeeeneeneseeeteeeeeees 
The burden of showing that property taken on a 
writ of replevin and delivered to the plaintiff 
cannot be returned is on the defendant. Clark v. 
Oldhatt. v.25 ccs en ee ches 


Schools and School Districts. 


1. 


In a proceeding for reorganization of school dis- 
tricts, concurrence of petitions by the several dis- 
tricts is required. In the absence thereof, the 
county superintendent of schools is without juris- 
diction. Dovel v. School Dist. No. 28.2.2... 
A school district in this state is a creature of 
statute and possesses no other powers than those 
granted by the Legislature. State ex rel. School 
Dist. v. Board of Equalization -.2........cccsccsssseeceessesees 
The powers of a Class III school district to raise 
money for schoolhouses, buildings, and additions, 
are limited to the issuance of bonds and to a special 
building fund levy. State ex rel. School Dist. v. 
Board of Equalization .......ccccccsecececcecseeeeeeeeeeeeseeceseeenee 
A Class III school district has no authority to 
transfer unused money in its general fund to the 
building fund for the construction of school build- 
ings and additions thereto. State ex rel. School 
Dist. v. Board of Equalization ..............:2:sceccceeeee 
The levy of a Class III school district should be 
made for no more than will raise the difference be- 
tween the amount on hand and to be received from 
other sources over and above the authorized reserve, 
and the amount determined as necessary to meet the 
expenses of the district for the ensuing school 
year. State ex rel. School Dist. v. Board of Equal- 
AZOUTON: csc esesacssa esa eins 22 Os eben wasted p abn guvedvonteeStetecasideekeatests 


Social Security and Public Welfare. 


1. 


The disqualification of an employee exists under 
the Employment Security Law when the unemploy- 
ment is due to a stoppage of work because of a 
labor dispute as set out in the act. A. Borchman 
Sons 0. Carpenter ...u.....ecceeccececececeeceeceeeseeeeeeeeenecereceneees 
The provisos of a section of the Employment Secur- 
ity Law set out the conditions under which dis- 
qualification for benefits may be removed. A. 
Borchman Sons v. Carpenter -.....2-......-222-ceceeseeseeeeerene 
Where a disqualification for benefits exists, the 
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burden of proof rests on claimant to establish that 
he as an individual was not within any of the al- 
ternatives of proviso (1) and that he did not be- 
long to a grade or class of workers within any of 
the alternatives of proviso (2) of specified section 
of the Employment Security Law. A. Borchman 
Sons V. C@rpenter ....cecceeeccecesencccceeeseeeeeeeeeeeeteenseeeeeneeenes 
A labor dispute that affects the wages, the hours 
of work, and general conditions of employment 
causes all employees concerned to be directly in- 
terested. A. Borchman Sons v. Carpenter .............-.. 
A labor dispute affecting wages is not a contin- 
gent, remote, or speculative interest, but rather 
must be regarded as directly within the meaning 
of the statute. A. Borchman Sons v. Carpenter .... 
Disqualification for benefits may apply to members 
of unions who do not strike and to nonunion em- 
ployees. A. Borchman Sons v. Carpenter ......-...-.-- 


Specific Performance. 


1. 


Party seeking specific performance of contract and 
an accounting has the burden of proof. Wilkie 
We, BONGO? a, 3. 22 bas coo sarSehvey olacatawsaalleatabies doeavencenteehiadesegsctee teas 
The evidence must be clear, satisfactory, and con- 
vinecing to sustain a claim of a person to the estate 
of a deceased person by virtue of an alleged oral 
contract. Gerdes v. Omaha Home for Boys ........... 
Where time is of the essence of a contract for the 
sale of real estate, a court of equity will refuse to 
enforce specific performance in favor of a party 
who is in default, unless strict performance has 
been waived or excused. Kobza v. Spath .......0.22....--+- 
Specific performance of a contract is not generally 
demandable or awarded as a matter of absolute 
legal right but is directed to and governed by the 
sound legal discretion of the court, dependent upon 
the facts and circumstances of each particular 
case. It will not be granted where enforcement 
would be unjust, and may be denied where the 
party seeking it has failed to perform. Kobza v. 
SPQ. cree iesiescesseceinde inet tae ink iahersviesseeet ited hose a thea 
Where failure to convey land under an executory 
contract of sale is due solely to the refusal of the 
purchaser to pay or tender the stipulated pur- 
chase price according to the terms of his agree- 
ment, he is not entitled to specific performance or 
to damages for breach of contract. Kobza v. Spath 
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Requirements for obtaining specific performance of 
a contract for the sale of real estate stated. Kobza 


Di SOEs Misses Bib ist dite. vedscseeshotne Asal awedgecte tosses toestend 
Conditions precedent to obtaining specific perform- 
ance stated. Smith v. Hornkohl ..........cccccccsccessenses 


Vendee may have specific performance of contract 
with abatement of purchase price on account of 
defect in quality or quantity of estate. Smith v. 
FLOTRK OWL. cccceversecircsicSevsumedica soucasosesenevbaaseteaderedssascevesssniesd 
Specific performance with abatement will not be 
enforced where it would be productive of inequity 
or would have the effect of making a new contract 


- between the parties. Smith v. Hornkohl ..............2..0 


Equity may reform a contract for the purchase of 
land so as to include terms upon which the parties 
definitely agreed and may also require specific per- 
formance of the contract as reformed. Smith v. 
FIOTRKORL asec. Soc tesacissvnssodeassterdkesicl tuleizeaceseateetct ka ataeeetae 


- The state by entering into a contract abandons its 


attributes of sovereignty and binds itself, to the 
extent of its power to contract, substantially as an 
individual does who becomes a party to a contract. 
Pfeifer v. Abletdinger ......ccccsccscccsseeseserssesesscsercceceeeveceees 
By statute, the district courts of the state have 
jurisdiction of actions against the state seeking to 
have a lien or interest on real estate determined 
or foreclosed. Pumbel v. Re88 .......cccccccceeccssecenseeeeeeee 
By statute, summons in a suit against the state is 
authorized to be served upon the Governor and 
Attorney General, and when a department or insti- 
tution is involved a summons should also be served 
upon the chief officer of such department or insti- 
tution. Rumbel v. Rese o....cccccccccccecesscecsseeseeecseececceeserse 
Statutes authorizing suits against the State of 
Nebraska are to be strictly construed, since they 
are in derogation of the state’s sovereignty. Rum- 
Del: “Us. TECS 8? 2.2 hate cucas can cecsediass cov diveccedacededsencdecccsucedCasinces 
To make the State of Nebraska a party to an 
action to reform, set aside, or cancel a deed, it is 
necessary to comply with statute authorizing suits 
against the state. A failure to do so when the state 
is a necessary party warrants a dismissal of the 
action. Rumbel v. Ress .0...--..ccccccccccccescecseeesccecesssesseceeese 
Suit brought against the State Engineer by name 
in an action to reform, set aside, or cancel a deed 
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Statutes. 
1, 


is not sufficient to make the state a party to the 


. action. Rumbel vi. Ress oo... cccccccccsneeeceenececceeeeeeeeceeeee 


The fundamental principle of statutory construction 
is to ascertain the intent of the Legislature, and to 
discover that intent from the language of the act 
itself. It is not the court’s duty nor within its 
province to read a meaning into a statute that is 
not warranted by legislative language. Chicago 
& N. W. Ry. Co. v. City of Seward o.....2cseccececceeneeeee 
All statutes in pari materia must be taken together 
and construed as if they were one enactment, and, 
if possible, effect given to every provision. Chicago 
& N. W. Ry. Co. v. City of Seward .........cccceccecceeeeeeee 
Statutes should be so construed as to give effect 
to the intention of the Legislature, and, if a statute 
is plain and unambiguous, there is no room for con- 
struction or interpretation. Chicago & N. W. Ry. 
Co. v. City of Seward .0.....c.sccceccceeccecessecececcecenecentecceneene 
If a right is created by statute which did not exist 
at common law, the Legislature may impose a con- 
dition thereon. Such condition is an integral part 
of the statute and must be complied with in the 
manner therein prescribed. Clay County v. Bottorf 
When a statute creates a new right and provides the 
remedy for its violation, the mode prescribed by 
the statute must be followed ordinarily to secure 
the benefits emanating from such statute. Simpson 
v. City of Gramd [sland oun. eeeeceeceseseeseseccececenecnenense 
Every contract is made with reference to and sub- 
ject to existing law, and every law affecting the 
contract is read into and becomes a part thereof. 
This is true between individuals dealing between 
themselves by contract, express or implied, and 
likewise true between individuals and the govern- 
ment. Pfeifer v. Abletdinger _2.........eccccecceceeeeeeeeeeee 
Statutes increasing the amounts payable under the 
Workmen’s Compensation Act, enacted subsequent 
to the time of the injury, are not applicable retro- 
actively to the time of the injury or prospectively 
from the time of the enactment of the act. Chadd 
v. Western Cas. & Sur. C0. ...eecccecccccceccececsececeecenceseceseee 
The object of specified legislative act was to pro- 
vide a limitation on the raising of funds for county 
purposes for a period of 2 years. Its provisions 
were in addition and supplementary to the statutes 
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already existing for such purposes. It did not con- 
tain the sections amended, nor repeal such sections. 
It was therefore a violation of the Constitution and 
void. Chicago, B. & Q. R. R. Co. v. County of Box 
PRUE ora en Sea ara sta aes Ste casa eneSecus sas Sdecasbae ements 
Even though a legislative act is an independent act 
in form and does not purport to amend any prior 
act, yet if in fact it changes existing legislation 
and is amendatory in effect, it is within constitu- 
tional prohibition. Chicago, B. & Q. R. R. Co. v. 
County of Box Butte oo.ecececcccesccssscececeeceseceesseenseeeneess 
It is not within the province of the Supreme Court 
to deal with the policy of the law, nor to attempt 
to extend it, even though an extension should be 
considered desirable; but its duty is to go so far 
only as to interpret the law as it stands, and de- 
termine what the Legislature, at the time of the 
enactment, intended by it. Neudeck v. Buettow ......... 


Stipulations. 


1. 


Taxation. 
1. 


A stipulation in writing of attorneys concerning 
the manner of the trial of the case, approved by 
and made an order of the court, is binding upon 
the parties and the court and a judgment rendered 
in the case contrary to the stipulation is preju- 
dicially erroneous. Kuhlmann v. Platte Valley Irr. 
Distis shies ie eh esc ieete eesteces ctevalecienat eee 
Stipulations in writing voluntarily entered into be- 
tween the parties to a cause or their attorneys for 
the government of their conduct and the control of 
their rights during the trial or the progress of the 
cause will generally be respected and enforced by 
the courts if such stipulations are not contrary to 
good morals or sound public policy. Kuhimann v. 
Platte Valley [rr. Dist. oceeeeccecececcecceecseeeeeceeeeeeneneeeee 
Courts should enforce a valid stipulation unless good 
cause is shown for declining to do so, especially 
where the stipulation has been acted upon and the 
parties can not be placed in status quo. Kuhlmann 
uv. Platte Valley rr. Dist. 22... eeeeteeceeteeeeeceneeseteeeesee 


The legislative power and authority delegated to a 
city to construct local improvements and levy assess- 
ments for payment thereof is to be strictly con- 
strued. Every reasonable doubt as to the extent or 
limitation of such power and authority is resolved 
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10. 


11. 


against the city and in favor of the taxpayer. 
Chicago & N. W. Ry. Co. v. City of Seward ........ 
The word intersections as used in statute with 


reference to paving streets is not limited by the 


language thereof and therefor includes all types 
thereof, which would include “T” intersections. 
Chicago & N. W. Ry. Co. v. City of Seward ........ 
The only foundation for a local assessment lies in 
the special benefits conferred upon the property 
assessed. Chicago & N. W. Ry. Co. v. City of 
GWOT" och Stes Meek ee eS ee ed 
When a party attacks a paving assessment for the 
reason that it is illegal or for an unauthorized pur- 
pose, the burden rests on him to prove the in- 
validity of the assessment, or that it was for an 
unauthorized purpose. Chicago & N. W. Ry. Co. v. 
City Of Seward aoecsccoeecccnoceceesteencecesnnsesdesnseneieeconscersecens 
A railroad company’s right-of-way and other real 
property specially benefited by a public improve- 
ment is liable for special assessments in the same 
manner and upon the same basis as other property 
owners in a public improvement district. Chicago 
& N. W. Ry. Co. v. City of Seward ........ ee 
The exclusive use of property determines its exempt 
character from taxation. Nebraska Conf. Assn. 
Seventh Day Adventists v. County of Hall ................ 
Test for determination of exemption from taxation 
of a religious or educational institution stated. 
Nebraska Conf. Assn. Seventh Day Adventists v. 
County of Hadd aeeeseseseseceescesececeecececseneceneenececeseseeeenesene 
Any change in the established doctrine of exemption 
from taxation of an educational, religious, or chari- 
table institution should be accomplished by means 


other than action of the Supreme Court. Nebraska ~ 


Conf. Assn. Seventh Day Adventists v. County 
Of CHOUE: fsi es ete ie a a a aed Ne hoy 
The words “any levy,” used in tax statute, mean 
the levy for each particular fund that a political 
subdivision is authorized to make, and not the one 
maximum levy authorized. Chicago, B. & Q. R. R. 
Co. v. County of Bow Butte .o...eceeccccececcssecsceeeeeseceeeese 
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General statute providing for listing and assess- ~ 


ment of property brought into state after assess- 
ment date has no application to the listing and 
assessment of motor vehicles. Peterson v. Hancock 
The levy, assessment, and collection of taxes which 
are demonstrably void for want of jurisdiction or 
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authority to impose the same may be enjoined. 
Ainsworth v. County of Fillmore .......112..-ssceeseseeeeees 
The domicile of the owner is the taxable situs as- 
signed to tangibles where an actual situs has not 
been acquired elsewhere. Ainsworth v. County of 
Pallon0re > do: eos sihese etc tata stes eshacdaccesiveg Ropeee tet eantoeaeh ies 
The state which is the domicile of the owner of 
tangibles is the situs of tangible personal property 
temporarily in another state but not permanently 
located there. Ainsworth v. County of Fillmore .... 
A fact necessary to entitle the plaintiffs to in- 
junction against the assessment of a tax was per- 
manent absence of the property from the State 
of Nebraska. Ainsworth v. County of Fillmore .... 
Ordinarily the valuation of a county assessor for 
tax purposes will be presumed to be correct, and 
when attacked the burden rests upon the taxpayer 
to overcome the presumption. Ainsworth v. County 
Of Palmore. x: aces 32s sen ct ie aed ct dh Sesese cis SIE GS eRe eae 
The powers of a Class III school district to raise 
money for schoolhouses, buildings, and additions 
are limited to the issuance of bonds and to a spe- 
cial building fund levy. State ex rel. School Dist. 
Vv. Board of Equalization  -.......-.:c-esccsccsssseseesecseseeceseeees 


The levy of a Class III school district should be 
made for no more than will raise the difference be- 
tween the amount on hand and to be received from 
other sources over and above the authorized re- 
serve, and the amount determined as necessary to 
meet the expenses of the district for the ensuing 
school year. State ex rel. School Dist. v. Board 
Of Hequalizattorn 0... eeceeeceeceececeeesceeceneceeecseeceecesseeeneeseeseese 


Unless waived or excused, a tender of performance 


under a contract for the sale of real estate must 
be upon conditions for which there is a foundation 
in the contractual relation between the parties. 
Kobe Vv. Spath ooceececceccceccecccescscnseessencesesecceesneessecsseceseceeee 


Where independent tortuous acts of two persons com- 


bine to produce an injury indivisible in its nature, 
either or both tort-feasors may be held for the en- 
tire damage, not because each is responsible for 
the act of the other, but because his own act is 
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Trespass. 
1. 


Trial. 


or 


regarded in law as a cause of the injury. Eden 
De ANAS sei eo oie eee te cee ees Racin adbes ewes homes a eases 


The owner of real estate has the legal right to use 
and operate it free from repeated acts of trespass. 
An injunction will be granted to restrain such acts 
especially where committed under a claim which 
indicates a continuance of the trespass. Kuhlmann 
vw. Platte Valley Irr, Dist. occcecceccecececeseeececeseeeeneee 
Equity looks to the nature of the injury inflicted 
and the fact of its constant repetition rather than 
to the magnitude of the damage inflicted as the 
ground for granting relief. Kuhlmann v. Platte 
VOU, TPM. DBE ceca acecteccccicsccascoseteseiwteusiulastectedisdiececseatcess 


The purpose of an instruction is to furnish guid- 
ance to the jury in its deliberations and to aid it 
in arriving at a proper verdict. It should state 
clearly and concisely the issues of fact and the 
principles of law which are necessary to enable 
it to accomplish the purpose desired. Bodtke v. 
Brabbe ys: ches cect ei secatcuntucnusie Woks Goetuest es ssansedsDn ua ce secseuseedies 
Where an instruction assumes to define the whole 
law of the case, but omits a material element 
therefrom, it is reversible error although no proper 
instruction has been requested by the party seek- 
ing to take advantage of the defect. Bodtke v. 
BOLE OT = te ieee Eo ate Ge eh i a Se 
An instruction which conflicts with propositions 
of law properly and correctly stated in another in- 
struction in the same charge on a vital issue of 
fact, and tends to mislead or confuse the jury in 
deliberating on conflicting evidence, is erroneous 
and prejudicial. Bodtke v. Bratten .......ceccecceeeeeeee 
Where a party has produced proof tending to sus- 
tain his theory of the case, he is entitled to have 
such theory submitted to the jury by suitable in- 
structions without qualifying words calculated to 
mislead the jury. Bodtke v. Bratten 00.0.0... 
An error in an instruction is not cured by the 
giving of other instructions, where such error con- 
sists, not of an omission of some materia] fact, 
but of an affirmative statement by the court which, 
when considered with the other instructions, tends 
to confuse the jury. Bodtke v. Bratten ..........0000..- 
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A trial court may not make the success of a party 
to the case dependent upon a hypothesis foreign to 
the litigation. Hence an instruction should be 
clear and concise, and should not go beyond any 
issue or issues of fact in the case as made by the 
pleadings of the parties. Bodtke v. Bratten ........ 
A litigant is obligated to prepare for the trial of 
his case and to meet the issues thereof at the trial. 
If he fails in this respect he cannot be heard to 
complain. Grosse V. Grosse .....eeececcceccescceseeeeeseseeeceseeees 
The law will not intervene to assist a litigant 
who has not exercised due diligence to prevent the 
result of which he complains and which is attribut- 
able to his own neglect. Grosse v. Grosse .............. 
It is the policy of the law to afford a litigant an 
opportunity to prosecute or defend his case in court. 
If he has had this privilege and deliberately or 
negligently does not avail himself of it he cannot 
have another or further trial of the case. Grosse 
Vi. GHOS8E sesescheetecduciiehieieiea Redlecstieslescstcodusat oie tnheiss 
Instructions to a jury should be considered as a 
whole and if they fairly submit the case that is all 
the law requires. Carlson v. Hanson ..........ccccc0c0000 
Bryant Vi Greene ooceeececcsccsceccecececsscesseceeeesescstsenscesasenssnees 
Where a jury renders a special verdict finding the 
negligence attributable to plaintiff to be more than 
slight and the negligence attributable to defendant 
to be less than gross, and the evidence is sufficient 
to support the verdict, it is the duty of the court 
to render judgment on the special verdict dismiss- 
ing the plaintiff’s petition. Carlson v. Hanson .... 
A motion by plaintiff for judgment on the pleadings 
admits facts well pleaded or admitted in the an- 
swer in the cause. State ex rel. Nebraska State 
Bar Assn. V. Comover occecccccccceccccecccseceeeecennecsneeesecscseseeee 
If statements contained in the pleadings legally 
entitle a litigant to judgment in his favor, the 
court should render judgment in the cause accord- 
ingly. State ex rel. Nebraska State Bar Assn. v. 
CONOVEN” sessocssc ss oseesie legis See deeat lesb decedaabllecinseie eu eedon 
Duty of a judge of district court to give instruc- 
tions to the jury in writing stated. Owen, Admr. 
Ws: MEO ONG retorts osc thease Stott voce ddA tags Sie a ee 
Oral explanation of any instruction is not allowed. 
The giving of any oral instruction or explanation 
thereof is reversible error. Owen, Admr. v. Moore 
The charge of the trial court to the jury should be 
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17. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


confined to the issues presented by the pleadings 
and supported by evidence. Owen, Admr. v. Moore 
It is the duty of the trial court, without request, 
to instruct the jury on each issue presented by the 
pleadings and supported by evidence. A litigant 
is entitled to have the jury instructed as to his 
theory of the case as shown by pleadings and evi- 
dence, and a failure to do so is prejudicial. Owen, 
AGNI: We MOOTE: icsc2. sic csccnczsaciatuasttes tasentenndcaceecud eaasckcectes 
The issues of negligence and contributory negli- 
gence should be submitted to the jury where there 
is a conflict in the evidence or where different 
minds may reasonably draw different conclusions 
from the evidence. Owen v. Moore 00.........cccccceceeeeeees 
Cox v. Babington «0.0... bE cy cn cea ee Nsagesesee 
Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
question should be submitted to a jury. Eden v. 
TQS nsession a a 
In testing the sufficiency of evidence to support 
a verdict it must be considered in the light most 
favorable to the successful party, that is, every 
controverted fact must be resolved in his favor and 
he should have the benefit of every inference that 
can reasonably be deduced therefrom. Eden v. 
DGC Fagen eo a eae eH ee Oe Ee 


A trial court is not required to give instructions 
in the form presented. It is sufficient in that 
respect if the trial court fairly and correctly in- 
structs the jury on all the issues. Eden v. Klaas .... 
The trial court should refuse a requested instruc- 
tion that is not applicable to any issue of fact sub- 
mitted to the jury. Eden v. Klaas 00... cece 
Where a party charged with negligence suffered 
a complete loss of memory due to injuries sus- 
tained in an accident, it is not prejudicial error 
for the trial court to refuse to instruct that a pre- 
sumption exists that he was free from negligence 
where there is evidence tending to establish negli- 
gent conduct on his part. Hden v. Klaas ................ 


The hearing of a motion to dissolve an attachment 
is a “trial” of the issues of law or fact or both 
in an action. J. R: Watkins Co. v. Sorenson .........-.- 


In a case where the facts stated in an affidavit 


for an attachment are denied by a motion to dissolve, 
the burden is cast upon plaintiff to sustain his 
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charges by a preponderance of the evidence. J. R. 
Watkins Co. v. Sorenson o.....eccccceccecsesecsessecceesececseeveeeees 
Negligence is never presumed. The burden of prov- 
ing negligence is on the party alleging it and 
merely establishing that an accident happened does 
not prove it. Fincham v. Mueller oo... 
The findings of a court in a law action in which 
a jury is waived have the effect of a verdict of 
a jury and will not be disturbed on appeal unless 
clearly wrong. Lewis v. Hiskey ........cccccscsscccesceseseseee 
The purposes of a pretrial conference are to simplify 
the issues, to amend the pleadings when necessary, 
and to avoid unnecessary proof of facts at the trial. 
Long v. Magnolia Petrolewm Co. 0......cccsccececcessseeeeee 
The participants in a pretrial conference must 
adhere to the spirit of that procedure and are 
held to have waived questions not there presented. 
Long v. Magnolia Petrolewm Co. .......2:cceececseeceeceeceee 
Modification of a pretrial order may be had at the 
trial to prevent manifest injustice, but the modifi- 
cation should be by direction and not by indirection. 
Modification must be attended by a degree of di- 
rectness and formality such as is appropriate to a 
court order of such magnitude. Long v. Magnolia 
Petroleum: Con sax.cesietiwseck oie cscasscavesdere rive aca or cieesestnccete se 
The subsequent course of an action is controlled 
by the agreements made at pretrial conference so 
long as they remain unmodified. That would be 
true on appeal. Long v. Magnolia Petroleum Co. .... 
Rule for consideration of motion for directed ver- 
dict or for judgment notwithstanding the verdict 
stated. Hdgar v. Omaha Public Power Dist. ........ 
Coe Vv. BabingtOn @0....eccccceccceseceeeeseseesecceceeeccessecenceesee 
Where the facts adduced to sustain an issue are 
such that reasonable minds can draw but one con- 
clusion therefrom, it is the duty of the court to 
decide the question, as a matter of law, rather 
than submit it to a jury for determination. Edgar 
v. Omaha Public Power Dist. ...c.cc.cccccteeeeeeceeeeecceceee 
In an equity case, the Supreme Court may give 
proper consideration to the fact that the trial court 
made an inspection of the premises. Kuhlmann 
vy. Platte Valley rr. Dist. o.ccccetecceeccecesceccccceeeeceee- 
While the trial court need not give its reasons for 
reaching a decision, the justification of the de- 
cision must be one that can be established from the 
record. Bryant v. Greene 
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41, 


42. 


43. 


In deciding whether or not there is error in a 
sentence or phrase of an instruction, it will be 
considered with the remainder of the charge to the 
jury. The meaning thereof will be determined not 
from the sentence or phrase alone but by consid- 
eration of all that is said upon the subject. Bryant 
Ui GTOONE 26 2a aces tease haya tess cadubsa dette a tateeetack ecw ccbteaite 
In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the 
court to decide, when properly raised, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to 
find a verdict for the party producing it, upon 
whom the burden of proof is imposed. Morse v. 
GPOY. ed isscrs eet Macs ie ahaa Metutiasel tl eae Me eR Mee 
Coe Vv. Babin gton o....e..ecececccceccececeeeeecesenecesesevececetecesesees 
Where there is a reasonable dispute as to what the 
physical facts show and the conclusions to be 
drawn therefrom, and when the evidence of the 
witnesses is in sharp conflict, the credibility of each 
witness, the probative weight to be given to testi- 
mony, and any proper inferences therefrom are 
questions lying clearly within the sole province of 
the jury. Cox v. Babington u.......cecccccecceccsecececeeeeeee 
It is mandatory that the trial court, without re- 
quest, correctly instruct the jury as to any issue in 
the case supported by evidence and the failure to do 
so is generally prejudicial. Clark v. Oldham. ........ 
If there is evidence which sustains a finding for 
the litigant who has the burden of proof in an 
action at law, the trial court may not disregard it 
and decide the case as a matter of law. Stanley 
Vi EOMEIET soba. coos orcas tesla bcscecashedte de sedsad bas teleshy etc 
Triers of fact are not compelled to accept as ab- 
solute verity every statement of a witness not 
contradicted by direct evidence. Circumstantial 
evidence is equally competent with direct testimony. 
The relative convincing powers of the two classes of 
evidence are for the determination of the triers 
of fact. Marston v. Drobry ooceccccccccccecccceccccesceseee 
Evidence not directly contradicted is not neces- 
sarily binding on the triers of fact, and may be 
given no weight where it is inherently improbable, 
unreasonable, self-contradictory, or inconsistent with 
facts or circumstances in evidence. Marston v. 
DT OO TY! Zocsre cles etn EI ee IAS et Ee el 
Where contributory negligence is pleaded but there 
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is no evidence to support such defense, it is preju- 
dicial error to submit that issue to the jury. 
Arnold Vv. LON oi.ceceeecceesessescssceensessseessccesseccessececrensesece 
A party pleading contributory negligence is not 
prejudiced by the giving of an instruction thereon 
where there is no evidence to warrant submission 
of that issue. Arnold v. Lance -2....csceccceseecsseeeeeeees 
A verdict may be set aside as excessive only when 
it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, mistake, or some 
means not apparent in the record, or that it is clear 
that the jury disregarded the evidence or controlling 
rules of law. Arnold v. LONE ooeeceeececececesensceseeeeeeceee 


The burden of proof is upon one seeking to estab- 
lish the existence of a constructive trust to do so by 
evidence which is clear, satisfactory, and con- 
vineing in character. Wecker v. Wecker ...........-. 
Trusts arising by operation of law are excepted 
from the operation of the statute of frauds. Re- 
sulting and constructive trusts therefore fall within 
the exception. Wecker v. Wecker ..2......cccccccceneeeees 
When a person obtains the legal title to an in- 
terest in real estate belonging to another by means 
of fraud, actual or constructive, the law creates a 
trust in favor of the party upon whom the fraud 
or imposition has been practiced. A court of equity 
will enforce such a trust for the benefit of the 
grantor or those claiming under him. Wecker v. 
WCchet- o.jcsive ise ee eeocec nce Ashlea eral aes 


The plea of usury as a defense is personal to the 
borrower and his sureties and privies. Common- 
wealth Trailer Sales, Inc. v. Bradt ..o...0....cc0. eee 


As a general rule, in the absence of an intent to 
defraud, general creditors are not allowed to set 
up usury exacted from a debtor in order to de- 
feat or reduce liens on the debtor’s assets. Com- 
monwealth Trailer Sales, Inc. v. Bradt cc... 
The rule as to who, besides the borrower, can avail 
themselves of the plea of usury includes the heirs, 
legal representatives, and devisees of the borrower 
or debtor and those who stand in relation of sure- 
ties, guarantors, or accommodation indorsers, with 
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10. 


respect to the tainted obligation. Commonwealth 
Trailer Sales, Inc. v. Bradt .........c-ccccseceeccceeeccceeeeeees 
An automobile dealer may in good faith sell a car 
on time for a price in excess of the cash price with- 
out tainting the transaction with usury, though the 
difference in prices may exceed lawful interest for 
a loan. Nelson v. General Credit Corp. -.....2220.cc0:000- 
A time sale made in good faith at a price in excess 
of a cash price, even though the difference exceeds 
lawful interest for a loan, which price is arrived at 
by schedules furnished by a finance company which 
solicits contracts so entered into between a pur- 
chaser and a dealer, may not be regarded as being 
tainted with usury. Nelson v. General Credit Corp. 
Curtis v. Securities Acceptance Corp, ........-:c-.c00 
To constitute a valid contract, the transaction be- 
tween the buyer and seller must be a completed 
bona fide time price sale agreement. Nelson v. 
General Credit Corp. .....c..cccsccccsscecsceccececeeesesesencccnseeseneee 
The rules upholding a bona fide time sale do not 
apply where it is proved that the transaction was 
not made in good faith but that it was a scheme and 
a device pursued to evade the operation against it 
of the usury statute. Nelson v. General Credit Corp. 
Curtis v. Securities Acceptance Corp. .0......cccsceeee 
Courts will look through the form to the substance 
of the transaction in order to determine whether 
there was a bona fide time sale or a loan. Nelson 
uv. General Credit Corp. ......cc2ccccccccseeseceeeseseeeseeneseeeecenee 
A sale must be honestly and in good faith executed 
by the dealer and purchaser for an agreed credit 
price in excess of a cash price in order to consti- 
tute a bona fide time sale transaction, and if the 
transaction is in fact a loan for usury, the agree- 
ment is unlawful and void. Nelson v. General 
Credit Corp. - iicnSin aeieiecsn cole gea ickec. ease col neste dackensecst 
To sustain the validity of a time sale price agree- 
ment it must appear that the buyer actually was in- 
formed of and had the opportunity to choose be- 
tween a time sale price and a cash sale price. 
It is not enough to merely show that the instru- 
ments signed evidencing the indebtedness refer 
to a time price or time differential when, in fact, 
the buyer was never quoted a time sale price as 
such. Nelson v. General Credit Corp. .............-000--- 
Curtis v. Securities Acceptance Corp. .....cccccccccceceees 
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When a void contract is renewed by the giving of a 
renewal or substituted contract, the invalidity fol- 
lows into and becomes a part of the latter con- 
tract, making it subject to the defense of invalidity 
to the same extent as was the original obligation. 
Nelson v. General Credit Corp. ..2...ccccccccceccsenseecceceerseee 
The permissive provisions of the Installment Loan 
Act apply to licensees, but every inhibitory provi- 
sion contained therein applies alike to licensees and 
nonlicensees and the officers and employees of 
either or both. The violation thereof by such per- 
sons in connection with any indebtedness, however 
acquired by them, renders such indebtedness void 
and uncollectible. Curtis v. Securities Acceptance 
CORDS ceteecsecce ce iecedh accesses ele ee iets cceewadohtel shsadeceeesdecnias 
Since usury is generally accompanied by device, 
subterfuge, scheme, and circumvention of one kind 
or another to present the color of legality, it is the 
duty of the court to examine the substance of the 
transaction as well as its form. The right to re- 
lief will not be denied because parol proof of the 
usurious character of the transaction contradicts 
a written instrument. Curtis v. Securities Accept- 
ONCE “CORD: 25-08 scsi Stash hh ate ccasascn Ricedvcasnitzcdsendesbventictedticnte 
A dealer in farm implements may in good faith 
sell same on time for a price in excess of the cash 
price without tainting the transaction with usury, 
though the difference in the two prices may ex- 
ceed lawful interest for a loan. Curtis v. Secur- 
ities Acceptance Corp.  ...e.cec-sceccccceeesessteccensceceseteeeeeee 
The usurious character of a transaction is deter- 
mined as of the time of its inception, and if a 
contract is usurious in its inception, no subsequent 
transaction will cure it. When a usurious contract 
is renewed by the giving of a renewal or substi- 
tuted contract, the usury follows into and becomes 
a part of the latter contract, making it subject to 
the defense of usury to the same extent as was the 
original obligation. Curtis v. Securities Accept- 
ONCE. COPD: sei e kes haste ed eels dss Uoctdeterteoest ha ned 
A borrower coming under the statutes relating to 
installment loans is not regarded as being in pari 
delicto but rather as being in vinculus to the lender, 
to whom he therefore owes no duty in equity. Cur- 
tis v. Securities Acceptance Corp. ...2......cecccceceecccsceeee 
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Vendor and Purchaser. 


Wills. 


1. 


A vendor is bound to disclose facts known to him 
and not within reach of a reasonably diligent pur- 
chaser. Dargue v. Chaput ........-.22.-cc--cceeecereecnereeeeees 
In the ordinary contract for the sale of real estate, 
equity will not regard time as of the essence. It may 
be made such where so expressly stipulated or an 
intention that it shall be such is clearly manifested 
by the agreement as a whole, construed in the light 
of the surrounding circumstances. Kobza v. Spath 
Where time is of the essence of a contract for the 
sale of real estate, a court of equity will refuse 
to enforce specific performance in favor of a party 
who is in default, unless strict performance has 
been waived or excused. Kobza v. Spath .............. 
Where failure to convey land under an executory 
contract of sale is due solely to the refusal of the 
purchaser to pay or tender the stipulated purchase 
price according to the terms of his agreement, he is 
not entitled to specific performance or to damages 
for breach of contract. Kobza v. Spath 00.0000... 
Vendee may have specific performance of contract 
with abatement of purchase price on account of 
defect in quality or quantity of estate. Smith v. 
HOPRKON cca toa ote ceeds aN ee ttl he 
Specific performance with abatement will not be 
enforced where it would be productive of inequity 
or would have the effect of making a new contract 
between the parties. Smith v. Hornkohl ..........0.......- 
Where parties, with full knowledge of the facts, 
enter into contract that vendor shall convey prem- 
ises to purchaser in fee simple free from encum- 
brance, rule disallowing abatement of purchase price, 
where purchaser is aware of defect in title, is not 
applicable in action for specific performance. Smith 
Oi “HOVNKON: 2.0. cee tet aetna A ee 


The construction of a will in probate court is for 
the information and benefit of the executor or ad- 
ministrator only. It adjudicates nothing beyond 
his rights and liabilities in the execution of his 
Office. Lutcavish v. Baton ..eeeeccccccecescssecceceecceeeeeee 
The rights of a residuary legatee to property con- 
stituting the residue of an estate which has been 
settled cannot be determined by filing a claim in 
the intestate estate of the principal beneficiary 
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under the will. Where the pleadings of the respec- 
tive parties disclose adverse and divergent conten- 
tions, the court having jurisdiction is the district 
court. Lutcavish Vv. Eaton o..c.cecceccsscsccescesseeceeesesecees 
A patent ambiguity is one which appears upon the 
face of the instrument. Dunlap v. Lynn .......0...00.2.... 
A patent ambiguity in a will must be removed by 
interpretation according to legal principles and 
the intention of the testator must be found within 
the will. Dunlap v. Dyn ouii..cecccccccecsecceeeeeceeeeeeneeeneeee 
The intention of the testator as determined from 
the will must be given effect if it is not incon- 
sistent with any rule of law. Dunlap v. Lynn ........ 
The intention of the testator is that expressed by 
the language of the will and not an entertained but 
unexpressed intention. Dunlap v. Lynn ..........1c0ce- 
In searching for the intention of the testator the 
court must examine the entire will, consider each 
of its provisions, give words their generally accepted 
literal and grammatical meaning, and indulge the 
presumption that the testator understood the mean- 
ing of the words used. Dunlap v. Lynn 200.00... 
Generally a gift in a will to the heirs of a person 
will be construed as a gift to such heirs deter- 
mined as of the time of the death of the testator. 
Deenlap Vi LYM oiceccecsecccsscnescccesecesceeceecseesecenecnessensseesees 
The general rule in this regard will yield where 
it appears that the testator used the word “heirs” 
in an inaccurate sense to denote a hypothetical and 
artificial class composed of those who would have 
become his heirs had their ancestor lived until 
some then future time. Dunlap v. Lynn .......0...2... 
In the absence of anything in a will to the con- 
trary, the presumption is that the ancestor in- 
tended that his property should go where the law 
carries it in the channel of natural descent. Dunlap 
Ves, DYN, Lise ee Seen, oh oak Se os iss Oreo ae 
The channel of natural descent is recognized by 
statute directing that where a devisee, being a 
child or other relation of the testator, dies before 
the testator, such issue if any surviving the testa- 
tor take the estate devised to the ancestor unless 
a different disposition shall be made or directed by 
the will. Deenlap ve Lyn oieeeeececcecceecescsceeeeeeeseceeeneeee 
There is a presumption that the testator intended 
to dispose of his entire estate and not to die in- 
testate either as to the whole or any part thereof. 
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Where a provision of a will is fairly open to more 
than one construction, a construction resulting in 
an intestacy as to any part of the estate will not 
be adopted if, by reasonable construction, it can 
be avoided. Dunlap v. Dy N10 ..u..s.cccescccceeceeceeeeeeeceeeseee 
The probate of a will is the proof before the 
county court that the instrument offered as the 
last will and testament of a deceased person was 
signed by the testator as his will and witnessed in 
the manner required by statute, and that the tes- 
tator, at the time of its execution, was of sound 
mind. Brown v. Applegate _........ccccscccccesceeneeeseceeeeeeeee 
The construction of a will is generally for the 
courts to determine after the instrument has been 
admitted to probate. Brown v. Applegate .............- 
Unless it appears from the will itself, without the 
necessity of applying rules of construction, that a 
purported will is completely abortive as a will, it 
should be admitted to probate. Brown v. Applegate 


Ordinarily a probate court is without jurisdiction 
in determining whether or not a will should be 
admitted to probate to consider its legal effect. 
Brown Vv. Applegate o.cccccceccceccccsessessescceceensessessteneceeseeeees 


The part of the rule announced in prior cases pro- 
viding that a legatee or devisee petitioning for 
the probate of a will must allege and prove that such 
legatee or devisee, under the law as well as under 
the will, is entitled to the legacy or devise, is dis- 
approved. Brown v. Applegate ..........ccccccccsesceeeeeeee 


A probate court may properly construe a will for 
the purpose of advising an executor or administrator 
in order to expedite the administration of the es- 
tate of the testator. It adjudicates nothing other 
than the rights and liabilities of the executor or ad- 
ministrator. Brown v. Applegate 


The power to construe a will in controversies be- 
tween an executor or administrator and one claim- 
ing adversely to the estate, or between claimants 
under the will, is in the district court. Brown v. 
Applegate 


The making of a will by which all property of a 
testator is given to a named beneficiary is not of 
itself evidence of the existence or part perform- 
ance of a contract in reference thereto between 
the testator and the beneficiary. Gerdes v. Omaha 
Home for Boys 
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A witness who testifies as an expert on a subject 
requiring special knowledge and skill is, in the 
absence of a special contract, entitled only to the 
statutory fee. Hefti v. Hefti o......ceeeecceccccceeceeeeeeenceeeeee 
A wife is incompetent as a witness against a hus- 
band, over objection of the husband, as to a trans- 
action between the husband and wife relating to 
the acquisition of real estate, which transaction 
took place during the existence of the marriage re- 
lation. Blohme v. Blohme  o...eccccceecceeceeeceeeseeeeeeeeeeeeenee 
One who has a direct legal interest in the result of a 
cause, in which the adverse party is the representa- 
tive of a deceased person, is not, in certain situa- 
tions, a competent witness therein. Liability for 
the costs of the action is such a direct legal interest. 
Fincham v. Muelber ou..eccccccsscccccccccnccceesecesnseesssneescensnenene 
A direct legal interest in the result of an action 
disqualifies a witness from testifying to any trans- 
action or conversation with the deceased, whether 
such interest be great or small. Fincham  v. 
Meller -ehteskon cote eesia i soe. duttbntgatbtets soeadseanscdedvinsieseesdnates 
The word “transaction,” as used in statute ex- 
cluding testimony against representative of deceased 
person, embraces every variety of affairs, the sub- 
ject of negotiations, actions, or contracts between 
the parties. Fincham v. Mueller -00....eceececcsceseeneeees 
Statute excluding testimony against representative 
of deceased person makes no distinction between 
actions based on contract and actions based on tort. 
In torts, as in contracts, all the parties ordinarily 
are cognizant of the circumstances attending the 
tort. And if by reason of death some of them can- 
not testify, the others should not. That is the 
policy of the statute. Fincham v. Mueller ................ 
A transaction or conversation, within the statute 
excluding testimony against representative of de- 
ceased person, is an action participated in by wit- 
ness and decedent and to which the decedent could 
testify of his own personal knowledge, if alive. 
Fincham v. Mueller o..eececccccsccscesscsssscsseccnscscsserecssensceesees 
An automobile accident is a “transaction” and the 
disqualification provided for by statute has appli- 
cation when the factual situation brings it within 
the scope thereof. Fincham v. Mueller .W......0.0 
A party calling a witness vouches for his credi- 
bility and is ordinarily bound by any evidence he 
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gives which is not contradicted or shown to be un- 
reliable by evidence which would justify the trier of 
facts in arriving at a different conclusion. Edgar 
v. Omaha Public Power Dist. _.........1ccssceceereereeeneeneeees 
A witness, lay or expert, in giving his opinion as 
to mental competency of grantor to execute an in- 
strument, must have in mind the quality of mental 
capacity essential to the execution thereof. Marston 
Ws. DIV OONY © ssciecccoe toss lerkia denote Vesa teaghaet aces oa aivennn essere 
Triers of fact have the right to test the credibility 
of witnesses by their self-interest and to weigh 
undisputed parol testimony against facts and cir- 
cumstances in evidence from which a conclusion 
may properly be drawn that the parol testimony is 
false. Marston v. Drobny ......c.ccccccccescceeeeceereeeeneeeceeeenee 
The value of the opinion of an expert witness is 
dependent on the facts on which it is predicated. 
The opinion has no probative force unless the 
premises upon which it is based are shown to be 
true. Marston v. Drodny  ooiecscceccescsececseceetseesersstteceeee 
While it has been declared that the court has no 
discretion to refuse to enforce the accused’s con- 
stitutional right to compulsory process, the court 
may, however, refuse to permit issuance of a sub- 
poena which, it appears, may be an abuse of process, 
until the court has been informed of what testi- 
mony may be expected of the prospective witness. 
O’Rourke V. State icecccesccensesesessessessseseteseeeaseeeneeeseeneeees 
A court is not required to issue compulsory process 
for any one whom accused may designate as a wit- 
ness. The constitutional right to compulsory process 
requires such process for, and only for, competent, 
material, and resident witnesses whose expected 
testimony will be admissible. O’Rourke v. State .... 


Work and Labor. 
Where there is no contract to pay a definite sum for 


the erection of a building, the amount the builder 
is entitled to recover for material and labor is their 
reasonable market value. Patterson v. Spelts Lum- 
GOW 00s, crrertscesees este lace dessa Seatssa cated tone chaps teeten a veustoes 


Workmen’s Compensation. 


1. 


An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. Snodgrass v. City of Holdrege 
Crable v. Great Western Sugar Co. ooo... cececsseeeeeee 
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Pittenger v. Safeway Stores, INC. .......ccccccccecceeeceneeeeee 
In order to recover, the burden of proof is upon 
the claimant in a workmen’s compensation case to 
establish by a preponderance of the evidence that 
personal injury was sustained by the employee by 
an accident arising out of and in the course of his 
employment. Snodgrass v. City of Holdrege ........ 
Crable v. Great Western Sugar Co. .02..-...-cccceeeee 
The contract under which service is performed, and 
the performance thereunder, determine the re- 
lationship between the contracting parties. Snod- 
grass v. City of Hold rege ...........:.scecccescsseesesesenceeceeees 
An independent contractor is generally distinguished 
from an employee as being an independent work- 
man who contracts to do a particular piece of 
work for a specific price according to his own 
method and is not subject to control of his em- 
ployer except as to the results of the work. Snod- 
grass v. City of Holdrege o...cceccsccceecccececeececeeeceenees 
On the issue of whether a workman is an employee 
as distinguished from an independent contractor, 
his relationship to his employer should be deter- 
mined from all the facts and circumstances rather 
than from any particular feature of the employ- 
ment or service. Snodgrass v. City of Holdrege .... 
The act of the employer in giving such directions 
as may be found necessary to secure compliance 
with the contract according to the plan adopted by 
him and agreed upon between the parties is not 
necessarily inconsistent with the existence of the 
status of his workman as an independent contrac- 
tor. Snodgrass v. City of Holdrege .............:21--c00- 
The incapacity into which the courts may inquire 
and use as a basis for the modification of an award 
is that of increase or decrease of incapacity which 
is due solely and only to that violence to the physi- 
cal structure of plaintiff’s body which resulted from 
his accident, and which increase or decrease has 
occurred since the award was rendered. Chadd v. 
Western Cas. & Sur. CO. ..ecccsscccceseeceeccececcececeeeeeree coats 
Before recovery may be had for an increase of in- 
capacity due solely to the injury, the plaintiff must 
prove by a preponderance of the evidence that his 
incapacity has been increased; that is, that there 
exists a material and substantial change for the 
worse in the plaintiff’s condition. Chadd v. Western 
Cass SUT COs) o.ct6 sce Pete scoot eit geetii halls, 
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The statute restricts the basis for a modification 
of a previous award of compensation to the in- 
crease or decrease of incapacity that has occurred 
since the award and has been caused by the vio- 
lence to the physical structure of the body of the 
claimant by the accident. Chadd v. Western Cas. 
Be SUR CO. sek sesecol sh cae Mist ic ee cce den hanes cacesadatuand sae nates 
Where any increase or decrease in incapacity of 
the claimant is not caused by the injury received 
in an accident, the basis of a previous award, 
modification of the award is not justified. Chadd 
v. Western Cas. & Sur. C0. .o..ccsccseccsccsnceneeecececeesseeeasee 
All calculations to be made under the provisions 
of the Workmen’s Compensation Act have reference 
to wages, percentages, and results as of the time of 
the injury. Chadd v. Western Cas. & Sur. Co. ........ 
Statutes increasing the amounts payable under the 
Workmen’s Compensation Act, enacted subsequent 
to the time of the injury, are not applicable retro- 
actively to the time of the injury or prospectively 
from the time of the enactment of the act. Chadd 
Vv. Western Cas. & Sur. C0. ..ecccccscccccccecrccsecsssserenneeneeees 
Where a defendant is not liable for a physical 
disability under the Workmen’s Compensation act, 
he is not liable for medical fees based on that 
specific liability. Chadd v. Western Cas. & Sur. 
COs, re Ba en ae aoe BS he thier ea 


The right of either party to a workmen’s compen- 
sation proceeding to waive a rehearing and appeal 
to the district court is an optional right and does 
not negative the right of the opposing party to a 
rehearing before the workmen’s compensation court 
en bance. Light v. Nebraska Workmen’s Compen- 
BALLON © COUNT. src. 52. sco sce beets ce vison cea Rha acea b bsicdeasactochcdennsdets 
The right of either party to a workmen’s compen- 
sation proceeding before one judge to secure a re- 
hearing by the compensation court and a determina- 
tion by a majority of the members thereof is 
paramount to and exclusive of the right of appeal 
from the original decision. Light v. Nebraska 
Workmen’s Compensation Court 2...cc.cccccccccsccssssscsseeceee 
It is the failure to make application for rehearing 
in the manner provided by statute that defeats 
the right to a rehearing. Light v. Nebraska Work- 
men’s Compensation Court oo... cescceecccccccccsssecssesecseceee 
The workmen’s compensation act confers power on 
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the workmen’s compensation court to correct ambi- 
guity or clerical error on its own motion within 10 
days after order or award. Light v. Nebraska 
Workmen’s Compensation Court .......-:ccccceccesccceseeeseeee 
A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising 
out of and in the course of the employment. Crable 
v. Great Western Sugar Co. .......... a 
Pittenger v. Safeway Stores, IN. .....ececccceccececeeseeeeeee 
An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event happen- 
ing suddenly and violently and producing at the 
time objective symptoms of injury. Crable v. Great 
Western Sugar CO. ....eeccccccecccecccsncceeesceeecetecscencessseeesens 
Pittenger v. Safeway Stores, Ine. -......1cscecccseeeeeeeeee 
An award of compensation under the Workmen’s 
Compensation Act may not be based on _ possibil- 
ities, probabilities, or speculative evidence. Crable 
vw. Great Western Sugar Co. ..csccccccccccccscesecceceesesesessese 


The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the 
evidence offered to support a claim by virtue of 
the law. The rule does not dispense with the neces- 
sity that claimant shall prove his right to compen- 
sation nor does it permit a court to award compen- 
sation where the requisite proof is lacking. Crable 
vy. Great Western Sugar C0. oiccccccceccccsscceceeseeteceeeeeees 


When an employee meets with an accident which 
accelerates or aggravates an existing impairment to 
a state of disability that is not the result of a 
natural progression of the impairment, there may 
be an award of compensation therefor. Crable v. 
Great Western Sugar C0. .......scccececececeesceceeecectenesteeeee 
For workmen’s compensation purposes, total dis- 
ability does not mean a state of absolute helpless- 
ness, but means disablement of an employee to 
earn wages in the same kind of work, or work of a 
similar nature, that he was trained for, or accus- 
tomed to perform, or any other kind of work which a 
person of his mentality and attainments could do. 
Crable v. Great Western Sugar Co. .....eccctitieeecenee 
The test of when an employee is totally disabled 
stated. Crable v. Great Western Sugar Co ...........-. 
In order to recover, an employee claiming the 
benefit of workmen’s compensation must show by 
the greater weight of the evidence all the essential 
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elements of an accident as that word is defined 
in the act. Pittenger v. Safeway Stores, Inc. ........-.-- 
Symptoms of pain and anguish such as weakness or 
expressions of pain involuntarily made or any 
other symptoms indicating a deleterious change in 
bodily condition may constitute objective symptoms 
within the requirements of the Workmen’s Com- 
pensation Act. Pittenger v. Safeway Stores, Ine. .... 
A recovery by an employee against an employer 
by virtue of the Workmen’s Compensation Act may 
include the reasonable expenses incident to and nec- 
essary for obtaining medical and hospital services. 
Pittenger v. Safeway Stores, Ine. ..........cccccceccccceeeeeeeeee 
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